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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

PEOPLE'SUNITED BANK,
Plaintiff,

V. No. 3:17-cv-00723(VAB)

MICHAEL C. CULVER,
Defendant.

RULING AND ORDER ON MOTION FOR SUMMARY JUDGMENT

On May 2, 2017People’s United Bank (“People’s United” or “Plaintiff”) sue se
defendantMichael C. Culver (“Defendant’)for two counts of breach guarantyfor two loan
agreementne made in 2011 and one made in 2@d@npl., ECF No. 1 (May 2, 2017).

Following a Chapter 11 Bankruptcy proceeding in the Southern District of New York, the
loan agreement from 2013 was satisfied. Mem. in Supp. of Mot. for Summ. J., EGE-Nat
2-3 (Aug, 11, 2020) (“Pl.’s Mem.”People’s Unitechowmovesfor summary judgmerdnits
first count related to the loan agreement from 2011. Mot. for Summ. J., ECF Nau&.6L(A
2020) Pl.’'s Mem at 56.

For the following reasonBeople’s Unite® motion for summary judgment is
GRANTED.

Having determined that Plaintiff is entitteddommary judgmengs a matter of lavithe
Clerk of Courtis respectfully directed to enter judgment in the amo®@18,061.5andclose

this case.
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FACTUAL AND PROCEDURAL BACKGROUND
A. FactualBackground

Skip BarberRacingSchoolLLC (“RacingSchool”)is “a limited liability company
createdunderthelawsof the Stateof Delaware.’Pl.’s LocalRule56(a)(1)Statemenof Facts,
ECFNo.57 1 1(Aug.11,2020)(“Pl.'s SMF").

OnJanuary5,2011,People’dUnitedenteredn to aLoanandSecurity Agreementvith
theRacingSchool(*2011 LoanAgreement”)’and"“agreedo makeavailableto theRacing
School. . .Line of CreditLoans. . .in anaggregat@rincipalamouniotto exceecnemillion
dollars(“2011 Note”).Id. T 2(citing Ex. 1 atExs.A, B); Objection, ECFNo.58at2, 3 (Sept.3,
2020)(“Def.’sObject.”).

Onthesamedate,“[Mr.] Culver, in orderto inducePeople’dUnited] to makeloansand
otherfinancialaccommodation® theRacingSchool(“Obligations”)]. . .agreedo be
unconditionallyliable to People’dUnited] for thedueperformancendpromptpaymenof all
theObligationstogethemith all interesthereornandall otheramounthargeabl¢hereon,
includingall costof collection,[and]includingreasonablattorng’s fees”(“2011 Culver
Guaranty”).Pl.’s SMF 1 4(citing Ex. 1 atEx. C); Def.’sObject.at2, 3.

“At thetime of the2011LoanAgreemenand[2011Culver]Guaranty[Mr.] Culverwas
Presidentf theRacingSchoolandownedmorethan51%of [sicl company.’Pl.’s SMF{ 3;
Def.’sObject.at2.

People’sUnited“fulfilled all of its obligationsunderthe2011LoanAgreement.’Pl.’s
SMF 5.

“The [2011]LoanAgreementsin defaultandObligationshavebeenacceleratednd

demandedafboththeRacingSchooland[Mr.] Culver.” Id. { 6.



Mr. Culver“hasrefusedandfailedto paytheindebtednesswed[under]the2011Note,
orto otherwiseduly performtheObligationsunderthe2011LoanAgreementand[2011Culver]
Guaranty.”ld. 7.

Underthe2011LoanAgreemenand2011Note,People’dJnitedis owed“the principal
sumof $554,085.7 2plusaccruednteresthroughJuly 14,2020in theamouniof $197,445.95,
whichinterestaccruesattheperdiemrateof $96.20togethemwith accruedatechargesn the
amounif $9,531.4Gandcostsof collectionandreasonablattorneyfeesn theamountof
$157,998.500r atotalof $919,071.57({together;2011 Debt”). Id. 1 8; butseeDef.’s Object.at
3-4(“D[efendant]deniesheamounidueof $919,071.5allegedby P[laintiff] . . .P[laintiff] has
notreconciledheallegedamouniduenorshownanydetailwith respecto therole thatthe
SmallBusinesAdministration(“SBA”) guarantyplayedin the2011Notenor provideddetailon
P[laintiff’s] legalfeesin the currentactionin theamountof $157,998.50.”)

Mr. Culverisliablefor the2011Debtunderthetermsof the2011CulverGuarantyld.

On Septemberi2,2013,People’dUnitedandtheRacingSchoolenterednto asecond
LoanandSecurityAgreementn theamountof $200,000.0¢“2013 LoanAgreement”and‘the
obligationsunderthe2013LoanAgreemenhavebeerfulfilled.” Id. §10; Pl.'sMemat2-3;
Pl.’s Respat4.

B. ProceduralHistory
OnMay 2,2017,People’dJnitedfiled its Complaint.Compl.
OnSeptembet1,2017 thepartiegointly filed amotionto staythecase pendinga

relatedbankruptcyproceedingJointEx ParteMot. for Stay,ECFNo. 9 (Sept.11,2017).The



nextday,the Courtgrantedhis motion,stayingthecasefor six months.Order ECFNo. 10
(Sept.12,2017).

OnMarch14,2018 thepartiesfiled astatusreportandjoint motionto stay.Status
ReportandMot. to Stay,ECFNo. 11 (Mar.14,2018).Thenextday,the Courtgrantedhe
motionto stay.OrderStayingCase ECFNo.12 (Mar.15,2018).

OnMay 23,2018 thepartiesfiled anotheistatugreportandjoint motionto stay.Status
ReportandMot. to Stay,ECFNo. 13 (May 23,2018).

On Septembet0,2018,People’dUnitedmovedfor defaultentryunderFed.R. Civ
Proceduré5(a) Mot. for DefaultEntry, ECFNo. 14 (Sept.10,2018).The Courtgrantedhe
motionthenextday.Order,ECFNo.15(Sept.11,2018).

OnOctober3,2018,Mr. Culverfiled anobjectionto People’dJnited’smotionfor
defaultentry.Objection, ECFNo. 17 (Oct. 3,2018).

OnOctoben, 2018,People’dUnitedmovedfor defaultjudgementMot. for DefaultJ.,
ECFNo0.16(0ct.9,2018).TheCourtdeniedhismotion.OrderECFNo0.18(0Oct.10,2018).

OnOctoberl5,2018 Mr. Culverfiled anAnswerto the Complant. Answer,ECFNo. 22
(Oct.15,2018).

OnOctoberl8,2018the CourtdeniedasmoottheMay 23,2018motionfor stayand
extensionOrder,ECFNo.23(0ct.18,2018).

OnNovembe9, 2018,Mr. Culverfiled anAmendedComplaintwith affirmative
defensesAm. Answer,ECFNo.25(Nov.9,2018).

OnJanuary2,2019,Peoplés Unitedmovedto dismissMr. Culver'scounterclainfor
lack of subjectmatterjurisdictionandstrike hisfourth affirmativedefenseMot. to Dismiss,ECF

No.27 (Jan2,2019).



OnJanuay 23,2019,Mr. Culverfiled anobjectionto PeopleUnited’smotionto dismiss.
Objection ECFNo.34 (Jan.23,2019).

OnJanuary30,2019,People’dUnitedfiled areplyto Mr. Culver'sresponséo the
motionto dismiss Reply,ECFNo. 36 (Jan.30,2019).

OnFebruary7,2019,Mr. Culverfiled aresponséo People’dUnited’sreply.Response,
ECFNo.37(Feb.7,2019).

OnAugust21,2019,the CourtgrantedPeople’dJnited’smotion dismissng Mr.
Culver'saffirmativedefensesor lackof subjectmatterjurisdictionandstrikinghisfourth
affirmativedefense-unclearhands—asinadmissibleprejudicial,andhavingno bearingonthe
case Order,ECFNo0.51(Aug.21,2019).

OnSeptembe?3,2019,Mr. Culvernotifiedthe Courtof hisintentto appeathe Court’s
ordergrantingPeople’dJnited’smotionto dismiss.Notice,ECFN0.52 (Sept.23,2019).0n
July 23,2020,the Courtdeniedanyinterlocutoryappeabf its Orderon People’dJnited’s
motionto dismiss.Order,ECFNo.55 (July23,2020).

OnAugustl1,2020,People’dUnitedmovedfor summaryjudgment Mot. for SummJJ.,
andattachecamemorandunmn supportof its motion,Pl.’s Mem.Onthesameday,People’s
Unitedfiled its statemenof materiaffact. Pl.’'s SMF.

On Septembe8, 2020,Mr. Culverfiled anobjectionto themotionfor summary
judgmentObjection ECFNo.58 (Sept.3,2020)(“Def.’'s Object.”).

On Septembet5,2020,People’dUnitedfiled aresponséo Mr. Culver'sobjection.
ResponseCFNo.59 (Sept.15,2020)(“Pl.’s Resp.”).

OnOctober2,2020,Mr. Culverfiled areplyto People’dJnited’sresponseReply,ECF

No.62(0ct.2,2020)(“Def.’s Reply”).



OnOctober8,2020 theCourtheldoralargumenbnthemotionfor summanjudgment.
Min. Entry, ECFNo0.65(0ct.28,2020).

. STANDARD OF REVIEW

A court will grant a motion for summary judgment if the record shows no genuineissue
as to any material fact, and the movant is “entitled to judgment as a matter ofdalwR.FCiv.

P. 56(a). The moving party bears the initial burdbestablishing the absence of a genuine
dispute of material fac€elotex Corp.v. Catret477 U.S. 317, 323 (1986). The Roroving

party may defeat the motion by producing sufficient evidence to establish thastagenuine
issue of material fadbr trial. Anderson v. Liberty Lobby, In@77 U.S. 242, 249 (1986). “[T]he
mere existence cfomeaalleged factual dispute between the parties will not defeat an otherwise
properly supported motion for summary judgment; the requirement is that therggbeuione

issue ofmaterialfact.”1d. at247-48 (emphasis ioriginal).

“[T]he substantive law will identify which facts are materiddl’ at 248. “Only disputes
over facts that might affect the outcome of the suit under the governing law wilkjyrope
preclude the entry of summary judgmed”;, see Graham v. Hendersd#® F.3d 75, 79 (2d Cir.
1996) (“[M]ateriality runs to whether the digeumattersi.e., whether it concerns facts that can
affect the outcome under the applicable substantive law.” (@tugrson477 U.S. at 248)).

“The inquiry performed is the threshold inquiry of determining whether there is tde nee
for a tria—whethe, in other words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be resolved in favorof eithe
party.” Anderson477 U.S. at 250. When a motion for summary judgment is supported by
documentary evidence and sworn affidavits and “demonstrates the absencewha gsue of

material fact,” the nommoving party must do more than vaguely assert the existence of some



unspecified disputed material facts or “rely on conclusory allegationssubstantiated
speculation.’Robinson v. Concentra Health Servs., Jii81 F.3d 42, 44 (2d Cir. 2015) (citation
omitted).

The party opposing the motion for summary judgment “must come forward with specific
evidence demonstrating the existence oéuine dispute of material factd. “If the evidence
is merely colorable, or is not significantly probative, summary judgment mgsabéed.”
Anderson477 U.S. at 25(citing Dombrowski v. Eastlan®87 U.S. 82, 87 (1967Fjrst Nat'l
Bank of Ariz. v. Cities Serv. G891 U.S. 253, 290 (1968)).

A court must view any inferences drawn from the facts in the light most favdoahke
party opposing the summary judgment motiSaeDufort v. City of N.Y.874 F.3d 338, 343 (2d
Cir. 2017) (“*On a motion fasummary judgment, the court mossolve all ambiguities and
draw all permissible factual inferences in favor of the party against whomimary judgment is
sought’) (internal quotatiomarksomitted) A court will not draw an inference of a genuine
dispute of material fact from consory allegations or denialsge Brown v. Eli Lilly & Cq.654
F.3d 347, 358 (2d Cir. 2011), and will grant summary judgment only “if, under the governing
law, there can be but one reasonable conclusion as to the vekditéfson477 U.S. at 250.

Whendecidingamotionfor summaryjudgmentacourtmayreviewtheentirerecord,
includingthepleadingsdepositionsanswerdo interrogatoriesadmissionsaffidavits,andany
otherevidenceonfile to determinavhetherthereis anygenuingassueof materal fact. See~ed.

R. Civ. P.56(c);Pelletierv. Armstrong No. 3:99-cv-1559(HBF),2007WL 685181 at*7 (D.
Conn.Mar.2,2007) Inreviewingtherecord, a&courtmust‘construgheevidencen thelight
mostfavorableto thenonmovingpartyandto drawall reasonablenferencesn [his] favor.”

GaryFriedrich Enters. L.L.C.v. MarvelCharacters)nc., 716F.3d302,312(2d Cir.2013)



(citationomitted).If thereis anyevidencan therecord fronwhich areasonabléactual
inferencecouldbedrawnin favorof thenonmovingpartyfor theissueonwhichsummary
judgments soughtthensummarnjudgmentsimproper.SeeSec.Ins. @. of Hartford v. Old
DominionFreightLineinc., 391F.3d77,83(2d Cir.2004).
When a defendant is proceedm® se,“the court must read the defendant's pleadings
and other documents liberally and construe themin a manner most favorable to the
defendnt.” United States. WhittleseyNo. 3:09¢cv-1726 (AWT), 2010 WL 1882283, at *2 (D.
Conn. May 11, 2010)
Moreover, because the process of summary judgment is ‘not
obvious to a laymanthe district court must ensure thapra
sedefendant undstands the nature, consequences and obligations
of summary judgment. Thus, the district court may itself notify
theprosedefendantasto the nature of summaryjudgment; the court
may find that the opposing party's memoranda in support of
summary judgmenprovide adequate notice; or the court may
determine, based on thorough review of the record, thairthe
sedefendant understands the nature, consequences, and obligations
of summary judgment.

Id. (citing Vital v. Interfaith MedicalCtr., 168F.3d615,6206-21 (2d Cir.1999)).

II. DISCUSSION

A. Notice toPro Se Litigants

The Local Rules for the District of Connecticut require a party moving for suynmar
judgment to attach a “Local Rule 56(R)Statement” to its motiorD. Conn.L. Civ. R. 56(a){).
In responding to the motion, the nomovant must also submit a “Local Rule 5¢Raptatement’

admitting or denying the facts in the movant's Local Rule $B)&}atement and providing a list

of disputed material fact®. Conn.L. Civ. R. 56(a)(2) This District's Local Rules require



represented parties moving for summary judgment agaioseindividuals to file and serve a
“Notice to Pro Se Litigant Opposidotion for Summary Judgment. Conn.L. Civ. R.56(b)

This Court has previously determined that a failure to comply with the Local Rules
prevented an evaluation of a summary judgment motion when the movant failedtuthiike
Local Rule 56(a) Statement as well as a Local Rule 56(b) N&exBuntingv. Kellogg'sCorp,
No. 3:14cv-621 (VAB), 2016 WL 659661, att*(D. Conn. Feb. 18, 201§gollecting cases).

The Second Circuit, however, gives district courts “broad discretion to detewhether
to overlook a party’s failure to comply with local ruleddltz v. Rockefeller & Co., In@258
F.3d 62, 73 (2d Cir. 2001).

People’s Unitediled a Local Rule 56(4)) Statement, but seemindlgiled to file notice
to Mr. Culver as required by Local Rule 56(b) due tgin@ssestatus Thecertificates of service
associated with their motion and memorandum makes no reference at all to tresdq@apu
senotice.Mot. for Summ. J.; Pl.’'s Mem.

Despite People’s United’s failure to fully comply with thecalRules, Mr. Culver did
respond to People’s United’s motion for summary judgment. Mr. Culver filed antiobjec
which although not a formal Local Rule 56(a)(2) statement, did address genuin®fssues
material fact, cite to summary judgment caselaw, and federal rule proviB&itis ObjectMr.
Culveralso filed an additional reply, which aldsputed material facts and cited to Fed. R. Civ.
P. 56.Def.’s Reply.

These filings indicate that Mr. Culveufiderstands the nature, consequences, and
obligationsof summary judgmentWhittlesey2010 WL 188283, at *2 Thus, the Court will
proceed to the merits of People’s United’s motion for summary judgment, constiuing

Culver’'s submissions liberally.



B. Breach of Guaranty

“In Connecticut[a] guarantee is a promise to answer for the debt, default or miscarriage
of another. . . Itis simply a species of a contra&iTl”. Clayton & Co. v. Hachenbergé&20 F.
Supp. 2d 258, 263 (D. Conn. 201Biternal quotation marks and alterations omit{edrond
alteration in originaljguotingOneCountry,LLCv.Johnson 137 Conn. App. 810, 823 (20)}4)

“The moving party must prove that the contractual language is not susceptible to at least
two fairly reasonable meanin{sld. (internal alteration omitted) (quotirigim HavenConst.

Ltd. Partnershipv. NeriConst.LLC, 281 F.Supp.2d 406, 408 (DConn.2003). “If the

moving party cannot establish unambiguous contract langaagaterial issue of fact exists
concerning the partiegitent,which is a question of fact, thereby rendering summary judgment
inappropriate’ Id. at263-64 (quotingElmHavenConst.Ltd. Partnership281F. Supp.2dat
408).“[l] n the absence of a claim of ambiguity, the interpretation of [a] coptrasénts a
guestion of law’ D'Amatolnvestmentd,LCv. Sutton 117 Conn. App. 418, 424 (2008ecod
alteration in original)

“The elements of a breach of contract claimtheg1) formation of an agreement, (2)
performance by one p&tr (3) breach of the agreement by the other party, and (4) damages.”
Halkiotis v. WMC Mort. Grp., 144 F. Supp. 3d 341, 3581 (D. Conn. 2015) (alterations
omitted) (quotindMeyersv. Livingston Adler,Pulda,MeiklejohnandKelly, P.C.,, 311Conn.
282,298 (2014)).

People’s Unitecrgue that Mr. Culver breached the guaranty, asserting all for elements
of a breach of contract claim. First, People’s United cldipthat‘[t]here is no dispute that
People’s [United] entered into the 2011 Loan Agreement with the Racing School andrthat [M

Culver agreed to be liable for the Obligations under the 2011 Loan Agreement by @ntering

10



the [2011 Culver] GuarantyPl.’s Mem at 4-5. SecondPeople’s United claims that it
“performed all of its obligatins of the 2011 Loan Agreementd’ at 5. Third and fourth,
People’s United claims that “People’s [United] demanded that [Mr.] Culvwetheaindebtedness
owed[under] the 2011 Note and [2011 Culver] Guaranty, but [Mr.] Culver failed td' ey

Mr. Culveradmits that he personally guarantdesi2011 Note, but argues tlla¢
Racing School was unable to satisfy its debts under the 2011 Loan Agreement due to the actions
of People’s UnitedDef.’s Object. at 23 Mr. Culver asserts that because People’s United
pursued a “writ of possessiband a temporary restraining order against the Racing School, the
Racing School was “unable to meet its commitment to its customers,” “had ne blbto file
for [bankruptcy],” experienced “damages estimated to be in excess of $1 hitlids
“reputation and credibility,” and sold its assets below a previously appraisedeadusum
which was “not sufficient to repay People['s United] in fulld’ at 2.

Mr. Culver alsamaintainghat there are genuine issues of facts still in disgdtet3—4.
Mr. Culver disputes (1) the alleged amount of indebtedness because Peoplaldhbisinet
“provide[d]a reconciliation” of payments made towards the debtletdiled its legal fe€s(2)
People’s United'Sallegation that it . .negotiated in good faittbecause Mr. Culver “made
[three] offers of compromise without a counteroffer from [People’s United];(3the
legitimacy of People’s United’s claims besathe Racing School “would have been able to
service the debt and remain in business” “[b]ut for [People’s Unitadigjnswhich froze [the
Racing School’'s] revenue producing assdts. at. 5.

The first three requirements of a breach of contract elaagreement, performance,
failure to perform—have been met. Firg¥Jr. Culver does not dispute that he entered into the

2011 Culver Guaranty with People’s United, which made him personally liabdeg@01 1

11



Loan Agreement and 2011 NofecondMr. Culverdoes notlispute that People’s United
fulfilled its obligation under the 2011 Loan Agreement by lending the Racing Schoglthatd
did not exceed one million dollars. Atiaird, Mr. Culver does at dispute that he has failed to
pay the indebtedness that he is personally liable for under the 2011 Culver Guaranty, 2011 Loan
Agreement, and 2011 Note. ThiPgople’s United have established three requirements of their
breach ofguarantyclaim. See A.TClayton & Co0.920 F. Supp. 2d at 263 (treating breaches of
guaranty claims like breaches of contract claims).

As for damages, Mr. Culver does not dispute that he is personally liable for the 2011
Loan Agreement and 2011 Notastead, he argues that there is a genuine issue of fact as to the
amount of damages that is still in dispute that prevents summary judigniPerdple’s United's
favor.

People’s United contesthat Mr. Culver owes $919,071.57, whishmeant taccount
for theprincipalsum due under the 2011 Loan Agreement and 2011 Note, interest accrued
through July 14, 2020, late charges, and attorney’s feesMelirs at 5(citing Pl.’'s SMF § 8
(citing Pl.’s Local Rule 56(a)(1) Statement of Fa€xs 2, ECF No. 572 (Aug. 11, D220)

(“Exhibit 2”); Pl.’s Local Rule 56(a)(1) Statement of Fdexs 2, ECF No. 573 (Aug. 11, 2020)
(“Exhibit 37))).

Mr. Culver argues that there is a genuine issue of material fact as to the amount
damages owed because “[People’s United] hawymbvide a reconciliation of payments made,
proceeds applied from the sale of [the Racing School] assets in Chapter 11, aagiasicom
the [Small Business Association] and balance due on the 2011 Nofeor] has [People’s

United] detailed & legal fees.” Def.’s Object. at 5.

12



People’s United countsthat“[Mr. Culver] admitted all the underlying elements of
People’s [United’s] claims except for questioning how People’s [United]egbiile bankruptcy
sale proceeds to [the RaciSghools] outstanding debts” and “[Mr.] Culver's request for
‘reconciliation’ of his outstanding balance is not sufficient to defeat suynjun@dgment.” Pl.’s
Resp. at 1People’s United alsprovidesadditionaldetails as to the calculation of the dédbtat
4 (citingResp Ex. A, ECF No. 591 (Sept. 15, 2020(“ Exhibit A”); Resp Ex. B, ECF No. 592
(Sept. 15, 202(“Exhibit B”); Resp Ex. C, ECF No. 593 (Sept. 15, 2020(“ Exhibit C"); Resp.
Ex. D, ECF No. 594 (Sept. 15, 202Q“Exhibit D"); Resp Ex. E, ECF No. 595 (Sept. 15, 2020
(“Exhibit E”)), as well as an explanation of the reasonableness of attefeegid. at 5.

Mr. Culverasserts that People’s Unitedésponse “does not address the role of the Small
Business Administration . . . guarantee for significant portions of the loanslcaasd'not
disclos[e] how the [Small Business Administration] may have offset [Pedpiated]'s losses
on the loans.Def.’s Reply at 1. In Mr. Culver’s view, this “establishes that this is a mbtada
at issue.’ld.

The Court disagrees.

“Only disputes over facts that might affect the outcome of the suit under the governing
law will properly preclude the entry of sumary judgment.Anderson477 U.S. a48 In this
case, the amount of indebtedness does not affect the outctimedwéach of guaranty claim.
Under the 2011 Culver Guarankfr. Culveris personally liabldor the2011 Debt regardless of
the amountard thus, it is not a material fact.

In A.T. Claytorv. Hachenbergeithe Courtfound that the amount of indebtednessild
bea material fact, but onRbecause the amount owpreh]s pivotal to the question of whether

[the defendant] breached the Guayaand becaudg¢he plaintifff completely neglected to argue

13



that the amount owinfgva]s still sufficient to sustain a breach despite these inconsistencies
920 F. Supp at 267. In this catiee 2011 Culver Guaranty is not triggered by the amount of
indebtedness, bibty the Racing School’'s default on its debts under the 2011 Loan Agreement
and2011 Note. Pl.’'s SMF 1 4 (“[Mr.] Culver ... agreed to be unconditionally liadRe=bple’s
[United] for the due performance and prompt payment of all the [loans], together with r@binte
. .. allother amounts chargeable. . . including all costs of collectiomd].gd#orney’s fees.”).
As the Racing School is unable to pay its debts and Mr. Culver is personally liabtayrthe f
and final requirement for a breach of guaranty claim, damages, has been satisfied.

Accordingly, summary judgment as to the first count for breach of guakéhibe
granted.

C. Affirmative Defenses

Where a plaintif uses a summary judgment motion, in part, to
challenge the legal sufficiency of an affirmative defersa which
the defendant bears the burden of preafplaintiff may satisfy
its Rule 56 burden by showing that there is an absence of evidence
to support an essential element of the fmawving party's case.

A.T. Clayton & C0.920 F. Supp. 2d at 2g&ternalquotation marks omitted).

In his amended Answer, Mr. Culver raised four affirmative defenses. Amvekndr.
Culver claimed(1) “[tfihe Complaint fails to state a claim upon which relief may be granted,” (2)
lack of consideration for the 2011 Culver Guarai(8),“[he] reserves his right to amend his
answer and to assert further affirmative defenses as they become evident tisoonggrg,
investigation and the production of his defense,” and (4) unhblg@ads. Am. Answer at 5.

In its order granting People’s United’s motion to dismiss, the Court struck MreCal

fourth affirmative defense. Order, ECF No. 51. The Court now will addresslre s

remaining affirmative defenses.

14



1. Failure to state a claim upon which relief may be granted

Mr. Culver asses that People’s United’s Complaint “fails to state a claim upon which
relief may be grantelAm Answer at 5 butdoes not address this affirmative defense in his
filings related to summary judgment.

People’s United asserts that Mr. Culver “has n@adiany factual issues concerning any
of his affirmative defenses,” Pl.'s Resp. at 3, and argues that the firstaf¥ie defense fails
because it “has alleged and proven each necessary element for a claim of breach of guaranty.”
Pl’s Mem. at 5

The Coutagrees.

As discussed above, People’s United has shown all the elements necessafy ftssatis
breach of guaranty claim. Mr. Culver has not presented any evidence or faeeiatls that
call into question People’s United’s breach of guaranty ctaithatbolster this defense any
way.

Accordingly,Mr. Culver’s first affirmative defense fails.

2. Lack of consideration

“In Connecticut, the recital of consideration acknowledged as received is prima facie
evidence of the fact recitéd A.T. Clayton & Co920 F. Supp. 2d at 28§uotingMotiva
EnterpriseLLC v.W.F. ShuckPetroleumNo. 10cv—793(JCH),2012WL 601245*14n. 14
(D.Conn.Feb.22,2012). “Courts . . . [also] have found that extension of additional credit can
be sufficient consideration for both preexisting and prospective déhtgeferencingC.1.T.
Corp.v.Deering,119Conn.347,176A. 553(Conn.1935))seealsoSuperiorWire & Paper

Prod.,Ltd.v. TalcottTool& Mach.,Inc.,184 Conn. 10, 21 (1981).

15



For his second affirmative defense, Mr. Culver argues'ftjla¢ personal guarantees,
[2011 Culver] Guaranty . . . fail for lack of consideratiolm. Answer at 5People’s United
argue that there was consideration becalegatig time of the 2011 Loan Agreement and [2011
Culver] Guaranty. . . [Mr.] Culver understood his guaranty would induce People’s [United] to
provide additional loan proceeds to the Racing School, whichin turn conferred a dirdits bene
to him as a majority owner” of the Racing School. Pl.’'s Mem. at 6.

The Court agges.

First,the2011CulverGuarantycontainsexplicitlanguageacknowledgingonsideration
in theagreementSeePl.’s LocalRule56(a)(1)Statementdf FactsExs. A-C, ECFNo.57-1 at76
(Aug.11,2020)(“Exhibit 1"). People’dJnitedalsomaintainthatthe2011CulverAgreement
wascreated'in orderto inducePeople’§United] to makeloansandfinancialaccommodations
totheRacingSchool.”Pl.’s SMF § 4. Mr. Culveralsoadmitsthathe“personallyguaranteedthe
2011LoanAgreementnd2011Note.Def.’sObject.at2.

Becausehereis a“recital of considerationandan“extensiorof . . .credit” seeA.T.
Clayton& Co,920F. Supp.2d at265, in thiscasethe Courtfindsthatthe2011Culver
Guarantydoesnotlack consideratiomndMr. Culver'ssecondaffirmativedefensdails.

3. Right to amend and further assert affirmative defenses

Finally, as his third affirmative defense, Mr. Culver “reserves hig tqggamend his
Answer and to assert further affirmative defenses as they become evident thsoagbrgi
investigation and the prosecution of his defense.” Am Answer at 5. Peopligesidrgue that
this defense is “irrelevant.” Pl.’'s Mem. at 6.

In his submissions related to summary judgment, Mr. Culver raised seweral ne

argumentsMr. Culver argued that he requested a “reconciliations of balances due,” Def.’s
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Object at 3; that thattorney’s fees at issue “appear excessive and have not been substantiated,”
id. at 4; that he made three offers to settle without counteroffers from Peopl&sl ishiat 5;
that People’s United has “not addressed the role of the Small Business Adatidmigjuarantee
for significant portions of the loans . . . [and] not disclosfemy the Small Business
Administration may have offset [his] losses,” Def.’s Reply at 1; and that he shwaud the
opportunity to review” and to “cross examine” documeateand witnesses related to the
underlying bankruptcy proceedingg, at 1-2. He also reasserted elements of his unclean hands
affirmative defense, arguing that People’s United was responsible foatwegSchool’s
inability to pay its debts. Def.’s Object. at 5.

None of these argumergaccessfullyefutePeople’s United’s breach of guaranty claim.
As discussed above, the amount of the debt is not dispositive of the breach of guaranty clai
this caseso a lack of “reconciliation” is not pertineReople’s Unitedhasprovided an
accounting of the attorney’s fees calculatiameBxhibit 3, and again, the amount of fees is not
dispositive. People’s United alsonot required to negotiate a settlement with Mr. Culb@srfor
the Small Business Administration, these arguments also go to the amount aftdelbjoes
not affect the outcome of the breach of guaranty clama. lastly, while the Court
acknowledges that the volume of documentation may be burdensommteaefendant, Mr.
Culver’s filings indicate that he understood the nature and consequences of ayjudgmnent
motion and e still failed to provide any evidentenegate the breach of guaranty claim.

Accordingly, Mr. Culver’s third affirmative defense fails as well.
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V. DAMAGES

OnOctober8,2020theCourtheldoralargumenbn People’dUnited’smotionfor
summarnjudgmentandthepartiesaddressetheamountof judgmento beawardedshouldthe
motionbegranted Min. Entry, ECFNo. 65.

a. Offsetsby the Small BusinessAdministration

At oralargumentMr. Culveragreedhathewasliableunderthe2011LoanAgreement
and2011Note,butagainraisedargumentsegardinghe SmallBusinesAdministration Mr.
Culvercontendghatthe SmallBusinessAdministrationpartiallyguaranteethe2011Loan
Agreementandargueghereis agenuingssueof materialfactasto whatoffsets,if any,to the
balancedueunderthe2011LoanAgreementind2011Notehave beemmadeorwill bemade
by the SmallBusinessAdministration.

People’dnitedargued that,asamatterof law, Mr. Culveris notentitledunderthe2011
LoanAgreement2011Note,or2011CulverGuarantyto anyoffsetby athird partysuchasthe
SmallBusinesAdministration People’dUnitedalsoarguedhat,asamatterof fact,the Small
Busines®Administrationhasnotoffsetthebalancedlueunderthe2011LoanAgreemenbr2011
Noteandthatanyprocesdo recoverthroughthe SmallBusinessAdministrationwouldnotbe
completeduntil it fully pursuedecoveryfromMr. Culver.

TheCourtagrees.

Nothingin thelanguageof the2011LoanAgreement2011Note,or2011Culver
Guarantyentitles Mr. Culverto offsethisliability. Exhibit 1at76 (“[T] heundersignedgreedo
be,withoutdeductiorby reasorof setoff, defenser counterclaimunconditionallyliable to you
for thedueperformancef all of theObligationspothpast,presenandfuture. . . .”).Ashehas

repeatedhacknowledgedyir. Culveris personallyliable for thebalanceof the2011Loan
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Agreemenand2011Noteunderthe2011CulverGuarantyAny potentialrecoveryPeople’s
Unitedmayreceivefromthe SmallBusines®Administrationis irrelevantto hisliability. Cf.
HSBCBankUSA,N.A.v. HunterDeliverySys. Inc., No.09-cv-5562LTSHBP,2010WL
2598195at*5—*6 (S.D.N.Y.June28,2010)(grantingthe SmallBusinessAdministration’s
motionto dismissthedefendantiebtor’sthird-partyclaimsbecausd¢heunderlyingactionrelated
to abreachof contractandguarantyandthedefendantebtor‘proffer[ed] no coherentegal
argumenttto why the[Small BusinesAdministration][was]derivativelyliable for thedebt
owedto [the plaintiff bank].”).

And astherehasbeennorecoveryfromthe SmallBusinesAdministrationto date past
offsetsarenotatissue SeekExhibit A (declaratiorof JonGasiorregardingransactiorhistoryfor
the2011LoanAgreemeny, Exhibit Eat2-49 (recordsof transactionsnadeto the balanceof
2011LoanAgreementindicatingno paymentseceivedrom the SmallBusiness
Administratior).

Accordingly,the Courtwill notconsideithe SmallBusinesAdministrationin the
calculationof damages.

b. ReasonableAttorney’s Fees

At oralargumentMr. Culveralsoraisedissueswith People’dJnited’scalculatiorof its
attorney’sfees.Mr. Culvercontestedhetime periodfor which attorney’'feeswerebeing
requestedarguingthatthefeesincurred beforeefaultwerenotreasonable.

People’dUnitedrespondedhatthescopeof theattorney'sfeescontemplateth 2011
CulverGuarantyencompasseall legalwork relatedto the2011LoanAgreementnd2011
Note,notjustlegalwork relatedto thedefault.

TheCourtagrees.
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The2011CulverGuarantystates'undersgnedagreego payall costsof collection,
including,withoutlimitation, reasonablattorney’sees whichmaybeincurredbyyouin
collectinganyorall of theObligationsand/orin enforcinganyrightshereunder. Exhibit 1 at76.
Theplainlanguageof this provisionindicateghatMr. Culveris liable broadlyfor attorney’sfees
relatedto the2011LoanAgreemenand2011Note.SeéelransAtlanticLinesLLC v. United
StatesNo. 3:06-cv-354(JCH),2007WL 735705at*2 (D. Conn.Mar.5,2007)(“[I]f the
provisiong[of acontract]areclearandunambiguoustheymustbegiventheirplainandordinary
meaning . ..").

Thus attorney’sfeesbeforethedateof defaultarereasonablenderthe2011Culver
Guaranty.

Mr. Culveralsoarguedhatapproximatelyonehundredandfifty entriesdetailingthe
legalwork atissuewereredactedandthathewasentitledto view entriesunredactedMr. Culver,
however putsforth nolegalor factualbasisfor hisenitliementto theseunredacteentries.
Moreover thesevariousentriesrevealthetypeof work performedSeeg.g. Exhibit3, ECFNo.
57-3 at6 (entriesdescribingvork performeds“file review;review[redacted]; drafPayment
DefaultNoticeto CMS” and“Documentreviewandanalysisjegalresearchegarding
[redacted]”).

Accordingly,People’sUnited’sexplanatiorof its attorney'sfeesaswell astheamountof
attorney’'sfeesarereasonable.

C. Amount of Damages

As determined above, under the 2@lilver Guaranty, People’s United is entitled to

recover from Mr. Culver the remaining balance on 2011 Loan Agreement and 2011 Note,
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“together with all interest thereon and all other amounts chargeable thiexdoding all costs
of collection, includingeasonable attorney’s fee®l.’'s SMF { 4.
People’dUnitedsubmitsthefollowing damagesalculation

There is presently due and owing to People’s [United] . . . [under]
the 2011 Loa\greement and the 2011 Note the principal sum of
$554,085.72, plus accrued interest througty 14, 2020 in the
amount of $197,445.95, which interest accrues at the per diem rate
of $96.20, together with accrued late charges in the amount of
$9,531.40 and costs of collection aedsonable attorney fees in the
amount of $18,998.50. .. .

Pl.’'s SMF { 8 see alsdexhibit A; Exhibit E; Exhibit 3.

Having determined that there is no basis for doubting the amounts sought,ussetisc
further above, the Court adopts these calculations and finds that Mr. Culveragdi®elople’s
United in the amount of $919,061.57
V. CONCLUSION

For the foregoing reasons, Plaintiff's motion for summary judgmeBRIBANTED .

Having determined that Plaintiff is entitled to summary judgment, the Clerk at Sou

respectfully directed tenter judgment in the amount $919,061.5&ndto close this case.

SO ORDEREDat Bridgeport, Connecticut, thiéth day ofNovembey 2020.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE

1 People’s United states that the totalindebtedness is {88187’ Pl.'s SMFY 8 (“There is presently due and
owingto People’s pursuant tothe 2011 Loan AgreementeeriXL 1 Note the principal sum of $554,085.72, plus
accruedinterest through July 14,2020 in the amount 044985, which interestaccrues atthe per diem rate of
$96.20, together with accrued late chargesin the amou8fe3$40 and costs of callon and reasonable
attorneyfeesin the amountof $157,998.50 for a total of $919071TheCourt's calculation of the underlying
figures provided by People’s Unitéidds the figure$919,071.5%0 be in erroand that the undisputed record
suppotsanotherfigurerhus, the Court provides this new to%4,19,061.57which accurately represents the sum
of the Obligations outlined by People’s Uni{@854,085.72 $197,445.95 $9,531.40-$157,998.5p Seeld.
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