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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

DR. ERNEST C. GARLINGTON,
Plaintiff,

V. No. 17-cv-726 (VAB)
SUSAN CLIFFORD and COLDWELL

BANKER REAL ESTATE AGENCY,
Defendants.

ORDER ONMOTION TO AMEND COMPLAINT AND MOTION FOR TEMPORARY
RESTRAINING ORDER

Dr. Ernest C. Garlington (“BIntiff”) brings this actioragainst Susan Clifford and
Coldwell Banker Real Estate Agency (“ColdwBHnker”) (collectively, the “Defendants”).
ECF No. 1. He previously filed twex partemotions for a temporary s&aining order, ECF No.
9; ECF No. 10, which the Couwlenied without prejudice t@newal because neither motion
attached a memorandum of laxplaining why Dr. Garlingtowas entitled to the requested
relief. ECF No. 11. On June 26, 2017, Dr. Ggtiom filed an Amended Complaint. ECF No.
12. On August 4, 2017, Ms. Clifford filed a motion to dismiss the Amended Complaint. ECF
No. 24.

On August 7, 2017, Dr. Garlington filed a motion for leave to amend his Amended
Complaint, attaching a proposed Second AdeehComplaint. ECF No. 29. The proposed
Second Amended Complaint seeks to add sewadditional defendants to this case: Susan O.
Storey, Brian Carlow, John Day, Theodore Kéi¢hDavid DeRosa, and Bruce Mcintyre
(collectively, the “Public Defender DefendantsBach of these parties is, according to the

proposed Second Amended Complaint, eitheliattd with the Office of the Chief Public
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Defender in Hartford, Connecticat had been appointed aSpecial Public Defender in Dr.
Garlington’s underlying state court criminal or habeas corpus proceed@egSecond Amend.
Compl. at 4-5, ECF No. 29-1. D®&arlington has also filedranewed motion for a temporary
restraining order agast Defendants and the Public Deder Defendants. ECF No. 30.

For the reasons that follow, the CoDENIES Dr. Garlington’s motion for leave to
amend his Amended Complaint, ECF No. 29. The Courtla%l ES Dr. Garlington’s
renewed motion for a temporarysteining order, ECF No. 30.

l. MOTION FOR LEAVE TO AMEND COMPLAINT

Because Dr. Garlington is litigating this case se the Court must afford him “special
solicitude,” including in procedural matterSee Ruotolo v. |.R,28 F.3d 6, 8 (2d Cir. 1994)
(providing that district court tsould have afforded [pro segnhtiffs] special solicitude” and
“had an obligation to make certain thag fiplaintiffs] were aware of and understood the
consequences to them of their failure to comply with the Local Rules”). As Dr. Garlington
prepared his proposed Second Amended Complainge the Court construes his pleadings
“liberally” and interprés them “to raise the strongesgjuments that they suggesttiestman v.
Fed. Bureau of Prisongt70 F.3d 471, 474 (2d Cir. 2006). Destite special solicitude that the
Court must show Dr. Garlingtavut of consideration for higro sestatus, however, his proposed
Second Amended Complaint must still meet tHedding standards otherwise prescribed by the
Federal rules of Civil Procedure3uares v. Verizon Commc'ns |Imdo. 11-CIV-5050 (LAP),
2012 WL 4571030, at *3 (S.D.N.Y. Sept. 29, 2Dplinternal quotation marks omitted).

Under Rule 15, when a party is no longertiadito amend his pleading as a matter of
course he “may amend [his] pleading only wilie opposing party’s written consent or the

court’s leave,” but the ‘@urt should freely give leave whenfigg so requires.” Fed. R. Evid.



15(a)(2). “Where it appears that granting leevamend [a complaint] is unlikely to be
productive, however, it is not an abuse of disare[for the district court] to deny leave to
amend. One appropriate basis for denying l¢aamend is that the proposed amendment is
futile. An amendment to a pleading is futilehe proposed claim could not withstand a motion
to dismiss” under Rule 12(b)(6).ucente v. Int'l Bus. Machines Cor310 F.3d 243, 258 (2d
Cir. 2002) (internal quotation marks and citations omittee; also Nwachukwu v. Liberty Bank
No. 3:16-cv-704 (CSH), 2016 WL 3647837, at(f2 Conn. July 1, 2016) (“Although leave to
amend must be freely given unaedinary circumstances, denialproper where the proposed
amendment would be ‘futile.” Aamendment is considered ‘fetilif the amended pleading fails
to state a claim or would be subject to a sssftéd motion to dismiss on some other basis.”).
Before allowing Dr. Garlington leave to fitke Second Amended @plaint, the Court
first considers whether the nelNegations in the Second Amerd€omplaint state a claim and
would survive a motion to dismiss under Rule 12(b)¢@ motion to dismiss for failure to state a
claim under Rule 12(b)(6) is designed “merely ¢8ess the legal feasibilif a complaint, not
to assay the weight of evidence whiaight be offered in support thereofOfficial Comm. of
Unsecured Creditors of Color Tile, Inc. v. Coopers & Lybrand, L1222 F.3d 147, 158 (2d Cir.
2003) (internal citations omitted). When decidm&ule 12(b)(6) motion to dismiss, a court
must accept the material facts ghel in the complaint as true, draw all reasonable inferences in
favor of the plaintiff, and decidehether it is plausible thatetplaintiff has a valid claim for
relief. Ashcroft v. Igbal556 U.S. 662, 678-79 (200Bell Atl. Corp. v. Twombl|y650 U.S. 544,
555-56 (2007)In re NYSE Specialists Sec. Liti§Q3 F.3d 89, 95 (2d Cir. 2007). A claimis
facially plausible if “the plaintiff pleads fagal content that allows the court to draw the

reasonable inference that the defendmhable for the misconduct allegedigbal, 556 U.S. at



678. Although “detailed factual allegans” are not required, a complaint must offer more than
“labels and conclusions,” “a formait recitation of the elements afcause of action,” or “naked
assertion [s]” devoid of “further factual enhancemeniwombly 550 U.S. at 555-57.
Plausibility at the pleading stags nonetheless distinct fropnobability, and “a well-pleaded
complaint may proceed even if it strikes a saynvge that actual proof of [the claims] is
improbable, and . . . recovery is very remote and unlikdly.’at 556 (internal quotation marks
omitted).

Dr. Garlington’s proposed Second Amended Compiatends to adds claims against the
Public Defender Defendants under 42 U.S.CO9831(“Section 1983"), 42 U.S.C. 88 1985(2) and
(3) (“Section 1985(2)” and “&ction 1985(3)”, and 42 U.S.C. § 1986 (“Section 198&¢e
Second Amend. Compl. at 3. As the Coutlains below, because the Second Amended
Complaint fails to state these claims agaihstPublic Defender Defendants and would not
survive a motion to dismiss under Rule 12(b)ii®Nould be futile to grant Dr. Garlington’s
current motion for leave to amend his pleadiSge Lucente310 F.3d at 258. The Court will
therefore deny Dr. Garlington’s motidor leave to amend his Complaint.

A. Section 1983

1. Heck v. Humphrey

All of the claims that Dr. Garlington raises in his proposed Second Amended Complaint
are concerned with challenging the validity of binderlying state courtiominal conviction and
sentence, as they all center on allegationsthiggjudge presiding over his criminal proceeding
and the subsequent habeas proceedingsa financial cofiitt of interest. See generallypecond
Amend. Compl. The Supreme Court has explathatisuch allegatiordo not state a Section

1983 claim:



We hold that, in order to recover damages for allegedly unconstitutional

conviction or imprisonment, or for other harm caused by actions whose

unlawfulness would render a convictionsentence invalid, a [Section 1983]

plaintiff must prove thathe conviction or sentencesbeen reversed on direct

appeal, expunged by executive ordiglared invalid by a state tribunal

authorized to make such determinationcalied into question by a federal court's

issuance of a writ of habeas corpusclaim for damages bearing that

relationship to a convictioar sentence that has nadn so invalidated is not

cognizable und€iSection 1983].
Heck v. Humphrey12 U.S. 477, 486-87 (1994). Thug)enever a “a state prisoner seeks
damages in a [Section 1983] suit,” the Court nfiust “ consider whether a judgment in favor of
the plaintiff would necessarily iply the invalidity of his convictin or sentence; if it would, the
complaint must be dismissed unless the plainéff demonstrate that thenviction or sentence
has already been invalidatedd. at 487;see also Covington v. City of New Y,dtk1 F.3d 117,
124 (2d Cir. 1999) (“I'rHeck the Court held that [Section 1988itions, like civil tort actions,
are not appropriate vehicles fdnallenging the validity of outstdmg criminal judgments. In
order to protect against such eddral attack against state cations or sentences, the Court
required proof that the state conviction or saent has been invalidated before a [Section 1983]
action could arise.” (interngjuotation marks omitted)).

While theHeckruling left open the possibility thatstate prisoner could state a Section
1983 claim alleging a due process violation andlehging the “validity ofthe procedures,” that
allegedly deprived him of his rights, the SupreGmrt went on to explain that such claims are
“not cognizable under [Section 1983f'they are “based on allegatis of deceit and bias on the
part of the decisionmaker that necessarily intpk invalidity of the punishment imposed.”
Edwards v. Balisakc20 U.S. 641, 643, 648 (1998ge also Poventud v. City of New Y,atk0
F.3d 121, 129 (2d Cir. 2014) (“A later decision iflad that even suitalleging the use of

improper procedures would be barred where thareaf the challenge to the procedures could



be such as necessarily toginthe invalidity of the judgmeti (internal quotation marks
omitted))?

Because all of Dr. Garlington’s claims, dleging that the judge presiding over his
underlying state court criminal @eeedings and habeas proceedings has a financial conflict of
interest along with tated allegations about the judgeleged ability to intimidate Dr.
Garlington’s public defenders, nessarily challenge the validity of his conviction, his proposed
Second Amended Complaint does si@te a claim under Section 1983eeHeck 512 U.S. at
486-87.

2. Color of State Law

“Section 1983 creates a causeaofion only against persoasting under color of state
law. A public defender does not act under coliostate law when performing a lawyer's
traditional functions as counsel to detedant in a criminal proceedingTapp v. Champagne
164 F. App’x 106, 108 (2d Cir. 2006) (internal quotation marks omitted) (summary @eer);
alsoPolk Cty. v. Dodsom54 U.S. 312, 215 (1981) (“Withgpect to Dodson's [Section 1983]
claims against Shepard, we decide only thaitdic defender does not act under color of state
law when performing a lawyer's traditional fuimcts as counsel to a defendant in a criminal
proceeding.”). This rule also applies talet appointed attorneys performing a lawyer’s
traditional functions as counsel to a [criminal] defendaBrdwdy v. Karpel31 F. App’x 751,
753 (2d Cir. 2005) (internal quotation marks ondijteThe Second Circuit has further found that

plaintiffs cannot avoid thPolk holding “by alleging that thpublic defenders in his case

1 Dr. Garlington’s pending motion for a temporary restraining order arguedehktioes not apply if a prisoner is
challenging the constitutionality of the procedures usedaching his conviction, TRO Motion at 2, ECF No. 30,
but this is a misreading of tledwardsprecedent, which provided that claims challenging the validity of the
procedures used to apply a punishment on a crimifi@hdant in the state systeare “not cognizable under
[Section 1983]” if they are “based on allegations that necessarily imply the invalidity of the punishment
imposed.” Edwards 520 U.S. at 648.



conspired with judges and district attornéys)d that such conclusory allegations are

“insufficient . . . to establish that the publicfeleders were acting under color of state law,” as
would be required to support a Section 1983 clalmpp 164 F. App’x at 108. This is

consistent with the general rule that “merely conclusory allegation[s] that a private entity acted in
concert with a state actor does not suffice to state a [Section 1983] clanstagpiivate party.”
Browdy, 131 F. App’x at 753.

Based on Dr. Garlington’s own allegatianghe proposed Second Amended Complaint,
each of the Public Defender Defendants, the patiashe seeks to add as Defendants, are either
affiliated with the Office of the Chief Publ@efender or were appointed as Special Public
DefendersSeeSecond Amend. Compl. at 2, 5. Dr.rB&gton’s claims against the Public
Defender Defendants are based entirely on their alleged involvement with his underlying state
court criminal proceeding and the related state court habeas proceetegslat 5-7. Because
public defenders do not act “under color ofstaiv when performing a lawyer's traditional
functions as counsel to a defentan a criminal proceeding;Tapp,164 F. App’x at 108, the
proposed Second Amended Complaint could no¢ st&8ection 1983 claim against them, even if
his claims weren't also barred bieck v. Humphreys12 U.S. 477 (1994) for the reasons the
Court explained aboveSee Browdyl31 F. App’x at 753 (extendiri@plk to “court appointed
attorneys” acting as public defenders). Nor areGarlington’s conclusorgllegations that the
Public Defender Defendants conspired with othengolate his rights sufficient to state a
Section 1983 claim against the Public Defender Defend&ssTapp 164 F. App’x at 108.

B. Section 1985(2)

Section 1985(2), in relevant paprohibits conspiracies timped[e] . . . the due course

of justice in any State . . . withtent to deny to any citizen the equal protection of the laws, or



to injure him . . . for lawfully enforcing, or attempting to enforce, the right of any person, or
class of persons, to the equal protcf the laws.” 42 U.S.C. § 1985(2ge also Johns v.
Home Depot U.S.A., In221 F.R.D. 400, 406 (S.D.N.Y. 2004dentifying this clause as
“impos[ing] liability for interfelence with state judicial procgiags” as opposed to the first
provision that applies ttederal proceedings).

This provision of the statutegeires “that conspirators' actiobhe motivated by an intent
to deprive their victims of equalotection of the laws,” and “hdeeen interpreted to mean that
plaintiff must allegadiscriminatory racial, ethnic, amlass-based animus motivating the
conspirators’ action[s]” irorder to state a clainiKhan v. City of New YoriNo. 14-CV-4665
(SLT) (VMS), 2016 WL 1128298, at *7 (E.D.N.Y. Feb. 1, 20H8)opted by2016 WL 1192667
(E.D.N.Y. Mar. 21, 2016) (internal quotation marks omittsepe also Keating v. Cargy06
F.2d 377, 385 (2d Cir. 1983) (explaining that tHevant provision of Section 1985(2) “makes it
unlawful to obstruct the course jofstice in state courts with thetent to deny to any citizen the
equal protection of the laws” language thaSection 1985(3) the Supreme Court has held
requires a plaintiff to allege “some raciat,perhaps otherwise class-based invidiously
discriminatory animus behind the conspiratarstion[s]” (internal quoté&n marks omitted)).

Dr. Garlington does not allege that the et of any of the Defendants were taken
because of his race or because of any other class-based discriminatory animus. Instead all of the
allegations in the proposed Second Amended Caintpare based on alleged financial conflicts
of interest of Ms. Clifford and other indduals connected with $iunderlying state court
criminal proceeding and habeas proceedingus, the Court finds that the proposed Second

Amended Complaint fails to s&ah claim under Section 1985(2).



C.  Section 1985(3)

Section 1985(3) prohibits conspiracies to depfany person or class of persons of the
equal protection of the laws.” 42 U.S.C. 8 185(In order to state a claim under Section
1985(3), a plaintiff must allegedh (1) the defendants were pafia conspiracy; (2) the purpose
of the conspiracy was to depril@ther directly or ndirectly, any person alass of persons of
equal protection of the laws, of equal privileges and immures under the laws;” (3) an overt
act “in furtherance of the consacy;” and (4) an injury tbhis person or property” or a
deprivation of his rightsMian v. Donaldson, Lufkin & Jenrette Sec. CoipF.3d 1085, 1087-
88 (2d Cir. 1993) (listing elements of Section 8&3 claim). Furthermore, in order to make a
viable Section 1985(3) claim, aguhtiff must also show thdhe conspiracy was motivated by
“some racial or perhaps otherwise classduh invidiously discriminatory animuslt. at 1088
(internal quotation marks omitted).

The Supreme Court has explained thati8act985(3) may not be construed as a
“general federal tort law” and is certainly rfottended to apply tolbtortious, conspirational
interferences with theghts of others.”Griffin v. Breckinridge 403 U.S. 88, 101 (1971).
Instead, Section 1985(3) only covaxdions involving an “intent tdeprive of equal protection,”
requiring “discriminatory animus,” and does nabyide a cause of action based on the denial of
due process or other constitutional rights. at 101-02see also Bray v. Alexandria Women's
Health Clinig 506 U.S. 263, 267-68 (1993) (“Our precedestmblish that in order to prove a
private conspiracy in violation @he first clause of § 1985(3), aapitiff must show ... that some
racial, or perhaps otherwiseask-based, invidiously discrimiaay animus lay behind the

conspirators' action.” (internal quotation marks omitted)).



As explained above, Dr. Garlington does ali¢ge that the aans of any of the
Defendants were taken because of his raceaause of any other class-based discriminatory
animus. Instead his allegationg &xased on alleged financial confliofsinterest of Ms. Clifford
and other individuals cometed with his underlying state court proceedirfgse generally
Second Amend. Compl. Thus, the Court finds the proposed Second Amended Complaint
fails to state a claim under Section 1985(3).

D. Section 1986

“A valid [Section 1986] claim must be priedted upon a valid [Section 1985] claim.”
Mian, 7 F.3d at 1088 (2d Cir. 1993ke alsdAdickes v. S.H. Kress & C@&98 U.S. 144, 222 n.
28 (1970) (Brennan, J., concurringgart and dissenting in partlhus, a prerequisite for an
actionable claim under Section 1986 is a vialtdém under Section 1985. As explained above,
Dr. Garlington’s proposed Second Amended Clamp does not state a claim under 42 U.S.C.
88 1985 (2) or (3). As such, the Court findatthis proposed Second Amended Complaint also
does not state a claim under Section 1986.

. MOTION FOR A TEMPORARY RESTRAINING ORDER

Dr. Garlington has also filed a motion foteanporary restraining order and preliminary
injunction based on the proposed Second Amendedplaint and against gllarties listed in the
proposed Second Amended Complaint. ECF No.“BGs well establishedn this Circuit that
the standard for an entry of a TRO is game as for a preliminary injunction®hdino v.

Fischer, 555 F. Supp. 2d 418, 419 (S.D.N.Y. 2008). party seeking a preliminary injunction
must demonstrate (1) irreparable harm inahsence of the injunction and (2) either (a) a

likelihood of success on the merits or (b) suffitigserious questions going to the merits to

10



make them a fair ground for litigation and damee of hardships tipping decidedly in the
movant's favor.”"MyWebGrocer, LLC v. Hometown Info, In875 F.3d 190, 192 (2d Cir. 2004).

As the Court explained above, the propoSedond Amended Complaint fails to state a
claim under Section 1983, Section 1985(2), i8act985(3), or Section 1985(6). Just as
allowing “amendment to a pleading is futilehie proposed claim could not withstand a motion
to dismiss,”Lucente 310 F.3d at 258, Dr. Garlington willsdl be unable to show either a
“likelihood of success on the mefitsr “sufficiently serious questions going to the merits to
make them a fair ground for litigation,” and isenot, therefore erited to a preliminary
injunction or temporaryestraining orderMyWebGrocer375 F.3d at 192.
1. CONCLUSION

For the foregoing reasons, the CADENIES Dr. Garlington’s motion for leave to
amend his Amended Complaint, ECF No. 29. The Courtld%l ES Dr. Garlington’s
renewed motion for a temporarysteining order, ECF No. 30.

SO ORDERED at BridgepgrConnecticut, this #0day of August, 2017.

/s/ Victor A. Bolden

Victor A. Bolden
UnitedState<District Judge
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