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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

ANTHONY ORR
Plaintiff,

V. No. 3:17<v-788(VAB)
DANIEL FERRUCCIJEFFREY

SCHMALING, AND KEITH SHEA,
Defendants.

RULING AND ORDER ON MOTION FOR SUMMARY JUDGMENT

Anthony Orr (“Plaintiff”) filed this lavsuit under 42 U.S.C. § 1983 agaifSgtrgeant
Daniel Ferrucci{Sgt. Ferruci), Officer Keith Shea (“Officer Shea”gndOfficer Jeffrey
Schmaling (“Officer Schmaling”)collectively the “Defendants’df the Waterbury Police
Departmentfor the allegedise of excessive force during the execution of a search warrant.

Defendants haveoved for summary judgment.

For the reasons that follovhair motion iSGRANTED IN PART andDENIED IN
PART.

Summary judgment will be granted on the excessive force claims brought &fficer
Schmaling and Sgt. Ferrucci, the deliberate indifference claims broughsteQ#icers Shea
and Schmaling, and the false arrest and malicious prosecution claimsttagagist all of the
Defendants.

Summary judgment is denied on the excessive force claim against Officer 8ibatan

claim will proceed to trial.
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l. FACTUAL AND PROCEDURAL BACKGROUND
A. Factual Background

On October 6, 2016, a surveillance offielegedly savan individua] later identified as
Mr. Orr, leavell9 Angel Drive, Apartment E, in Waterbury, Connecticut, engageding sale,
and then return tthataddressDefendantsStatement of Material Facts, ECF No-$9 18
(July 5, 2017) (“Defs.” SMF?).

Keith Shea, a police officer with the Waterbury Police Department, Plaintiffs R
56(a)(2) Statement, ECF No. 79 § 1(Sept. 30, 2019) (“Pl.’s R. 56(a)(2)"), and Jeffregli@ghm
who has worked at the Waterbury Police Department since January 7ag@tasrently as a
detectiveid. at § learned about the surveillance officer’'s observations, before participating in
the execution of a search and seizure warrant for 119 Angel Drive, ApartmentdEdarbWy,
Connecticutld.; Defs.” SMF | 4

Later that sameay, Mr. Orr, whoallegedly had beesitting on the couch in the living
room playing a video gamand smoking a cigarettallegedlyheard a loud bang and the shout
of “Police! Pl.’s R. 56(a)(2). 1 46-49. Jermaine Robinson, who allegadibypposite tdvr.

Orr on the couch, allegedhan dter hearinghe words $earch warrant!ld. § 50.An officer
allegedly ran pagtir. Orr to catch Mr. Robinsorid.

When Qficer Sheaentered the apartment, dkegedlysawMr. Orr gtting on a couch in
the living room,near a table with a plastic bag with two brstkaped bundles wrapped in green
plastic wrap which Officer Sheathought was heroirSeePl.’s R. 56(a)(2)] 6 Officer Shea
allegedlyrecognized the bundles as heroin, althoMghOrr denies being famér with the
wrapped bundlesPfficer Shea also allegedly saw a glass jar containing d#tought might

be marijuanald. 1 7 Defs.” SMF{ 8 According toOfficer SheaMr. Orr appearedo stand up



and begin to rurDefs’ SMF { 1Q Officer Sheahen pushed Mr. Orr to the floor to prevennhi
from escapng. Defs.” SMF{ 11. Because of the presence of drugs, Officer Shea worried about
whether Mr. Orr was armettl. { 9 After Mr. Orr was on the ground, Officer ShelagedMr.
Orr in handcuffsld. § 12. A pipe was later found his possessiond. I 53.

In contrastMr. Orr claimsthat he remained seated on the couch veatdhed the police
officers arresfermaine Robinsof®l. s R. 56(a)(2)1 46-511

Officer Schmaling alsdnelped execuetthe search and seizure warrddt.| 17. He
allegedly never entered the apartmditt remained outside in an unmarked vehiahdil after
both Mr. Orr and Mr. Robinson had bemmestedld. I 21 Defs.” SMF  20By the time he
entered the apartmemir. Orrallegedlywas seated on the couch and in handcuffs. Pl.’s Rule
56(a)(2)T 21, Defs.” SMF { 210fficer Schmaling wrote a Case/Incident Report of the execution
of the search and seizure warrdlt's Rule 56(a)(2) 1 22. He spoke with officers, including
Officer Sheald. { 23.Officer Shea reported that he placed Mr. Orr under aatst first
pushing him to the ground and placing him in handcidfdMr. Orr contests thaccuracy of the
report because it fails to state that Mr. Orr weated during his arregil.’s Rule 56(a)(2y 24.

Mr. Orr claimsan assault by Officer Shedn his view, Officer Shehit him in his mid
back and spineyhile he wasseatedid. 11 28-30, without warningausinghim to fall forward
and hit his face with his legkl. § 3% Defs.” SMF ¥ 31-32.The event happened fast, taking a
matter of seconds to occitl.’s Rule 56(a)(2) 1 43. He “felt like a ‘throb, throb, throb, throb,
throb, throb’ and it was like a spasm and the pain did not go anywhere else other thea tiie ar

his back.”ld.  81. When he fellhe received a bruisg/hich he did not notice until the next

! The parties also contest whether Mr. Orr requested medical attention etiem@fficer Shea
or Officer Schmalingwere aware of any injuries requiring medical attentidn{f 12-14.



day.ld. 1 36. He recalls the dull ache, but never got to see the bruise because he did not have
access t@ mirror.Id. 137.

According to Mr. Orr, Sgt. Ferrucci was in the living room and oversaw the arfgist of
Robinsonld. 1 60.

Mr. Orr admits that he only sa@fficer Schmaling at th&Vaterbury Blice Department.

Id.  55. He identifiefficer Schmaling as being involved beca@ificer Schmaling wrote the
police report and spoke to him at police headquattkr§.54. Mr. Orr also admits that he never
spoke withSgt.Ferrucci,but found his name o@fficer Schmaling’s reporijsted agOfficer
Schmalings supervisorld. 1 56.

While at the Waterbury Police Department, Mr. Orr acknowledges he never eshaest
medical evaluation while meeting with the officers or during the booking prdde$§s63.The
police officers alleg¢hat Mr. Orradmitteda level of intoxicationof 6 on a scale from-10 and
that he was “function[ing] but highld. § 67. Mr. Orr denieBaving made these commerits

On October 7, 20164r. Orr arrived atthe New Haven CountCorrectional facility
where he remained for eight or nine monttsy 38.While at New Haven Correctional Center,
Mr. Orr allegedlysought medical treatmeah the second or third day beingthere Id. 1 39-

40; Defs.” SMF { 40He allegedly recalls the pain as a dull adtiés Rule 56(a)(2)] 64.

Although the bargesm connection to the October 6, 208éarchagainstMr. Orr were
dismissedMr. Orr received a fivgyear prison sentence for violating the terms of his probation

from an unrelated incidend. q 65.

B. Procedural History
On May 15, 20173gt. Ferrucci, OfficerSchmaling Officer Shea, and the Waterbury

Police Department removed this case from Connecticut Superior Court. Notieeno/&, ECF



No. 1 (May 15, 2017)seeNotice of Pending Motions, ECF No. 3 (May 15, 2017); Notice of
Statement of Joseph A. Mengacci, ECF No. 4 (May 15, 2017).

On June 14, 201 Mr. Orr moved for summary judgment. Mot. for Summary Judgment,
ECF No. 11 (June 14, 2017).

On July 5, 2017DefendantsespondedMem.in Opp., ECF No. 14 (July 5, 2017);
Response to Pl.’s Local Rule 56(a)1 Statement, ECF No. 13 (July 5, atiBcted Response
to Pl.’s Local Rule 56(a)1 Statement, ECF No. 15 (July 5, 2017); Second Corrected Response t
Pl.’s Local 56(a)1 StatemerECF No. 16 (July 5, 2017); Answer, ECF No. 17 (July 6, 2017).

On August 25, 201 Mr. Orr filed a motion to appoint counsel and a reply to
Defendant’s response to his motion for summary judgment. Mot. to Appoint Counsel, ECF No.
18 (Aug. 25, 2017); Reply, ECF No. 19 (Aug. 25, 2017).

On October 12, 2017, Defendants moved for an extension of time to respond to requests
for admissions. Mot. for Extension of Time, ECF No. 20 (Oct. 12, 2017).

On October 13, 2017, the Court granted this motion. Order, ECF No. 21 (Oct. 13, 2017).

On November 9, 2017, Defendants filed a second motion for an extension to respond to
requests for admissions and a motion for an extension of time for discovery and $ijngitive
motions. Mot. for Extension of Time, ECF No. 23 (Nov. 9, 2017); Mot. for Extension of Time,
ECFNo. 22 (Nov. 9, 2017). The Court granted both motions on November 10, 2017. Order, ECF
No. 24 (Nov. 10, 2017); Order ECF No. 25 (Nov. 10, 2017).

On November 17, 201Rr. Orr filed an objection to the firshotion for an extension of
time to respond to requests for admissions (ECF No. 20). Obj. to Mot. for Extension of Time,

ECF No. 26 (Nov. 17, 2017).



On January 10, 2018, Defendants filed another motion for an extension of time for
discovery deadlines and for dispositive motions. Mot. for Extension of Time, ECF No. 27 (Jan.
10, 2018).

On January 11, 2017, the Court granted the extension. Order, ECF No. 28 (Jan. 11,
2017).

On January 18, 2018, Mr. Orr filed a motion for an extension of time to file a response,
object to interrogatories, and file other discovery documents. Mot. for Extensiomef ECF
No. 29 (Jan. 18, 2018).

On February 2, 2018, the Court granted the extension to respond to respond to discovery
requests. Order, ECF No. 30 (Feb. 2, 2018

On Feluary 8, 2018, the Court deniddr. Orr’'s motion for summary judgment and
granted his motion to appoint counsel. Order, ECF No. 31 (Feb. 8, 2018).

On May 30, 2019, the Court conducted a post-discovery telepstanisconference.

Minute Entry, ECF No. 68 (May 30, 2019).

On July 5, 2019, Defendants moved for summary judgment. Mot. for Summary
Judgment, ECF No. 690 (July 5, 2019)“Defs.” Mot. for Summary Judgment”).

On July 29, 2019, both patrties filed a consent motion for an extension dbtiiieea
response to Defendants’ motion for summary judgment and to file a reply tofPaiesponse.
Consent Mot. for Extension of Time, ECF No. 70 (July 29, 2019).

On July 30, 2019, the Court granted this motion. Order, ECF No. 71 (July 29, 2019).

On August 21, 2019, theapties submitted a second motion for extension of time to file a
response to Defendants’ motion for summary judgment and to file a reply tofaiesponse.

Second Consent Mot. for Extension of Time, ECF No. 73 (Aug. 21, 2019).



On August 22, 2019, the Court granted thigtion Order, ECF No. 74 (Aug. 22, 2019).
The parties twice more requested extensions of time, and the Court again granted them.
SeeFourth Mot. for Extension of Time, ECF No. 75 (Sept. 5, 2019); Order, ECF No. 76 (Sept. 7,
2019); Fifth Mot. for Extension of Time, ECF No. 77 (Sept. 19, 2019); Order, ECF No. 78 (Sept.
21, 2019).
On September 30, 201Blaintiff filed a memorandum in opposition Befendant’s
motion for summary judgment. Pl.’s Qggition, ECF No. 79 (Sept. 30, 2019) (“Pl.’s Opp.”).
OnOctober 222019, the Court heard oral argument on the pending motion. Minute
Entry, ECF No. 80 (Oct. 22, 2019).
. STANDARD OF REVIEW
A motionfor summaryjudgmentwill begrantedf therecordshows no genuingsueas
to anymaterialfact,andthe movants “entitled to judgmentasamatterof law.” Fed.R. Civ. P.
56(a). The movingpartybearstheinitial burdenof establishingheabsencef a genuine dispute
of materialfact. CelotexCorp.v. Cartrett, 477U.S.317, 323 (1986)I'he non-movingparty may
defeatthemotionby producingsufficientspecificfactsto establishthatthereis a genuinessue
of materialfactfor trial. Andersorv. Liberty Lobby,Inc., 477U.S.242, 249 (1986)[T]he mere
existenceof someallegedfactualdisputebetweenthe partieswill notdefeatan otherwise
properly supportedhotionfor summaryjudgment;therequirements thattherebe nogenuine
issueof materialfact.” Id. at 247—-48 The moving paty maysatisfythis burdenby pointing out
to thedistrict courtanabsencef evidenceo support the nonmovingarty’scase SeePepsiCo,
Inc.v. CocaCola Co, 315 F.3d 101, 10&d Cir. 2002)(percuriam).
Whenamotionfor summaryjudgments supporéd by documentaryvidenceandsworn

affidavitsand“demonstratesheabsencef a genuinéssueof materialfact,” the nonmoving



party must domorethanvaguelyassertheexistenceof someunspecifieddisputedmaterialfacts
or “rely on conclusorgllegdions or unsubstantiated speculatioRdbinsorv. Concentra
HealthServs.)nc., 781 F.3d 42, 442d Cir. 2015)(citationomitted). The party opposing the
motionfor summaryjudgment‘must comeforwardwith specificevidencedemonstrating the
existenceof a genuine dispute afaterialfact.” Id.; seealso Atkinsorv. Rinaldi, 3:15€v-913
(DJS),2016WL 7234087at*1 (D. Conn.Dec.14, 2016) (holding nonmovingarty must
presenevidencehatwould allow reasonablgury to find in his favorto defeatmotionfor
summaryudgment);Pelletierv. Armstrong 3:99¢v-1559(HBF), 2007WL 685181 at*7 (D.
Conn.Mar. 2, 2007)X“[A] nonmovingparty mustpresentsignificant probative evidenct®
creategenuinassueof materialfact.””) (quotingSotov. Meachum 3:90€v-270(WWE), 1991
WL 218481 at*6 (D. Conn.Aug. 28, 1991)).

Whendeciding amotionfor summaryjudgmentthe courtmayreviewtheentirerecord,
including the pleadings, depositiomsiswergo interrogatoriesadmissionsaffidavits,andany
other evidence ofile to determinenvhetherthereis any genuingssueof materialfact. Seefed.
R. Civ. P.56(c); Pelletier, 2007WL 685181 at*7. In reviewingtherecord,the court must
“construe the evidenda thelight most favorabléo the non-movingartyandto drawall
reasonablénferencesn [his] favor.” Gary Friedrich Enters., L.L.Cv. Marvel Characters)nc.,
716 F.3d 302, 312d Cir. 2013)(citationomitted).If thereis anyevidencen therecordfrom
which a reasonablfactualinferencecould bedrawnin favor ofthe non-movingpartyfor the
issueonwhich summaryjudgments soughtthensummaryjudgments improper.See Security
Ins. Co. of Hartfordv. Old Dominion Freight Lindnc., 391 F.3d 77, 88d Cir. 2004).

I11.  DISCUSSION?

2 At the motion hearing on October 22, 20t parties agreechtit the case now only involvédo clams: an
excessive force claim against Officer Shea and a deliberate indifference claist bg#irOfficer Shea and Officer
Schmaling.The excessive force claim against Sgt. Ferrtiemiefores dismissed.
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A. TheExcessive Force Claims

The Fourth Amendment prohibits the use of excessive foreegdammestsGraham v.
Connor, 490 U.S. 386, 394-95, 109 S.Ct. 1865 L.Ed.2d 443 (1@&ermining whether the
force was reasonable “requires a careful balancing of the nature ang gt intrusion on
the individual’'s Fourth Amendment interests against the countervailing gogetal interests at
stake.”ld. at 396 (internal quotations andations omitted)In making that determination, “[t|he
‘reasonableness’ of a particular use of force must be judged from the peespéctireasonable
officer on the scene, rather than with 820 vision of hindsight.Id.

It is an objective sindardthat considers “the severity of the crime at issuether the
suspect poses an immediate threat to the safety of the officers or otherbesmer e is
actively resisting arrest or attempting to evade arrest by flightat 396-97 see alsElliott v.
Cty. of Monroe 115 Fed. App’'x 497, 498 (2d Cir. 2004) (a reasonableness inquiry “must
consider all the facts of the case, including the severity of the crime, wHetharéstee posed
an immediate threat to the safety of others, and whether she actively regasda@sl). As a
result,“granting summary judgment against a plaintiff on an excessive force clairh is no
appropriate unless no reasonable factfinder could conclude that the officers’ congluct wa
objectively unreasonableAmnesty America v. Town of West Hartf@6@1 F.3d 113 (2004)
(citing O’Bert v. Vargg 331 F.3d 29, 37 (2d Cir. 2003)

Officer Sheacontends his use of force was not excessive and did not violate Mr. Orr’s
constitutional rights. Heelies on the surveillance that occurred earlier in the day before the
execution of the warrant and his own observations of Mr. Orr to justify the force usedoiMot
Summary Judgment at® Defs.” SMF{{ 59.

Sgt. Ferruccmoves for summary judgment because Mr. Orr has not produced any



evidence that he engaged in the use of excessive Motefor Summary Judgment at 2.
Similarly, Officer Schmaling moves for summary judgment because Mha&3rnot produced
any evidence that he used excessive force or was in a place to intedvahé&2; see also
Defs.” SMF § 57

Mr. Orr contends that Officer Shea’s use of force is adpetific inquiry and a genuine
issue of fact remains as to whether the force Officer Shea usegasasmable. Pl.’s Opp. at 5-6.
In his view, there are “no other witnesses able to provide evidence” and distiesppersist,
resulting in a material dispute of fact best suited for a jdryat 7.

The Court agreest least with respect to Officer $he

Becausehis is a facintensive inquiry, the determination of objective reasonableness of
the use of force usday Officer Sheanust be made by a jurgee Hemphill v. Schott41 F.3d
412, 417 (2d. Cir. 1998) (finding that the question of whether the use of potentially deadly force
was reasonable remained in dispute when two of the factors were contdstedjhere is
conflicting testimony about what threat, if any, Mr. Orr posed, and what formey,ifva
necessary for Officer Shea to use during Mr. Orr’s ar@mnparePls.” Opp. at 6 (summarizing
Mr. Orr’'s contention that when the police entered the house/apartment, he rbseaitezind
watched the arrest of Mr. Robinson, until a police officer struck him from behindheahd not
attempt to flee)with Mot. for Summary Judgment at 9-10 (summarizing Officer Shea’s position
that his training and experience suggested that Mr. Orr might have a weapgmnatiteat to
both officers and civilians and that, even if Mr. Orr were seated, the use ®iWoutd be
objectively reasonablels a result, the excessive force claim against Officer Shea will not be
dismissed.

There is no evidence in this recplsbwever, from which a reasonable jury could find

10



that either Officer Schmalingr Detective Ferrucaised excessive force Significantly, there is
no evidence in the record that either used any force at all against Mr. Carreglt, the
excessive force claims against Officer Schmaling and Detective Ferruccewii$imissed

B. Qualified Immunity

Even if a reasonable jury could find ti@fficer Sheehad violatedMr. Orr’s Fourth
Amendment righteind used excessive for€@fficer Sheamay still be entitled to summary
judgment on qualified immunity groundSee generallsonzalez v. City of Schenectadg8
F.3d 149, 158 (2d Cir. 2013) (affirming district court's summary judgment ruling thaghthou
defendants arrested plaintiff without probable cause and condartterieasonable search under
the Fourth Amendmentiefendants were nevertheless entitedummary judgment on qualified
immunity grounds).

“Qualified immunity protects federal and state officials from money dameggks
unnecessary and burdensome discovery or trial proceed®@gsllick v. Hughes699 F.3d 211,
219 (2d Cir. 2012) (citingrawfordEl v. Britton 523 U.S. 574, 598 (1998)) (internal quotation
marks omitte§f see alsQJones v. Parmleyl65 F.3d 46, 55 (2d Cir. 2006) (“Qualified immunity
shields police officers acting in their official capacity from suits for dggrainless theactions
violate clearlyestablished rights of which an objectively reasonable official would have known.”
(internal quotation marks omitted)). It “is an affirmative defense thatafemdants have the
burden of raising in their answer and establishing at trial or on a motion for syjouhgment.”
Coollick, 699 F.3d at 219.

When a court analyzes the question of whether public officials are entitled iftequal
immunity, there are two potential steps or questions that guide the inge@Zalaski v. Ciy of

Hartford, 723 F.3d 382, 388-89 (2d Cir. 2013). First, the court considers whether “the facts show

11



that the officer's conduct violated plaintiff's constitutional righis.’Second, if the answer is no,
“further inquiry is unnecessary becadigehere is no viable constitutional claim,” but if the
answer is yes, “or at least not definitively no,” the court may move on to the secotidmues
“was the right clearly estabhed at the time of defendant's actiontsR”

Courts need not consider these two questions in order, and may consider the latter
guestion first, which may be “particularly appropriate where the former turtficult or
novel questions of constitutionat statutory interpretation, but it is nevertheless clear that the
challenged conduct was not objectively unreasonable in light of existinglthwciting Pearson
v. Callahan555 U.S. 223 (2009)) (internal quotation marks omitted).

Also, although the Fourth Amendment prohibits the use of excessive force in eféetting
arrest, “the right to make an arrest or investigatory stop necessarigscwith it the right to use
some degree of physical coercion or threatetbfeo effect it[.]” Graham 490U.S. at 396" An
officer conducting a search is entitled to qualified immunity where cleathblished law does
not show that the search violated the Fourth AmendmBeatson 555 U.S. at 243-4&iting
Anderson v. Creightqr83 U.S. 635, 641 (1987)).

“In the Second Circuit, qualified immunity analysis consists of a threersgepy
examining whether there is an alleged violation of a constitutional right, whiéaght was
clearly estalished at the time of the conduct, and the right was clearly establishedvhether
the defendants’ actions were objectively reasonaBlalrhierei v. Kammerei690 F.Supp.2d 34,
36 (D. Conn. 2010) (quotingarhay v. Town of Ellington Bd. of Edu823 F.3d 206, 211 (2d
Cir. 2003).

“[T]he clearly established right must be defined with specificiBityy of Escondido, Cal.

v. Emmons149 S.Ct. 500, 501 (2019)r(ding that defining the clearly established as ‘the right

12



to be free of excessive f@'cwas too generallt is a “constitutional right[ ] of which a
reasonable person would have known” and “reasonableness is judged against the backdrop of the
law at the time of the conducKisela v. Hughes138 S.Ct. 1148, 1152 (2018) (per curiam)
(internal citations and quotations omittetjg]pecificity is especialf important in the Fourth
Amendment context, where the Court has recognized that it is sometimasdtdidfi@an officer
to determine how the relevant legal doctrine, here excessive ¥alicapply to the factual
situation the officer confrontsMullenix v. Luna 136 S.Ct. 305, 30@015) (per curiam)'For
law to be clearly established, it is not necessary to identify a case directhynbrBut precedent
must have spoken with sufficient clarify to have placed the constitutional quesssneat
beyond debate Mara v. Rilling 921 F.3d 48, 68 (2d Cir. 2019) (citidghcroft v. al-Kidd 653
U.S. 731, 735 (201))

Officer Shea argues that,was “objectively reasonable for him to believe tkiat Orr
had and appeared to be engaging in the possession and/or sale of drugs and couldrikely be i
possession of a weapon.” Mot. for Summary Judgment an I3ficer Shea’s view, given the
underlying circumstance$)o reasonable officer would have believed that the use of force
employed upon [Mr.] Orr was unlawfulld. at 15 see alsdefs.” SMF{{ 512.

Mr. Orr argues that qualified immunity should be denied because Officer Shea knew he
was violating a clearly established constitutional right when he allegedt excessive force to
arrest Mr. Orrand that it isa factual issue to be decided at trRl’s Opp. at 11.

The Court agrees.

The Supreme Court has made that clear that the use of force during an aoest is
necessarily unreasonabfeeGraham 490 U.S. at 396 [T]he right to make an arrest or

investigatory stop necessarily carries with it the right tososee degree of physical coercion or
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threat theeof to effect it[.]"). As a resultif “the circumstances are in dispute, and ‘contrasting
accounts...present factual issues as to the degree of force actually emploited and
reasonableness,’ a defendant isemttitled to a judgment as a matter of law on a defense of
qualified immunity.”Mickle v.Morin, 297 F.3d 114, 122 (2d Cir. 2002) (citidigrman v. City
of New York261 F.3d 229, 239 (2d Cir. 2001)yhesame applies to motions for summary
judgment See Kamer v. City of DanburyNo. 3:07cv01749 (DJS), 2010 WL 11661294, at *11
(D. Conn. Jan. 22, 2010) (denying a motion for summary judgment when “whether thesofficer
reasonably believed that the fonttdized was reasonable turns more on whether the
circumstances as they believed them to be warranted the use of force at all...” wag)at is

The prohibition of excessive foreghile effectuating an arres clearly establishe&ee
Outlaw v. City of Hartford884 F.3d 351, 364 (2d Cir. 2018) (“That the law prohibits excessive
force when using force to make an arrest is neither a recent nor surprigehgpdeent.”)
(internal citations omittedt) Mickle, 287 F.3d at 122 (noting thiais “well established that the
use of excessive force in the course of an arrest is constitutionally pedhjlfinternal citations
and quotation marks omitted)Jhomas v. Roa¢ti65 F.3d 137, 143 (2d Cir. 1999) (“The Fourth
Amendment protects agairtbe use of excessive force by police officers in carrying out an
arrest.”).

The next inquiryis whether Officer Sheeeasonably usefdrce in these circumstances.
Accepting Mr. Orr’s version at this stage of the proceedings, as this Costréinthis stage of
the casgOfficer Shea struck him from behind, while he was seated, not behaving aggyessivel
and not fleeing, and then Offic8hea forceé his knee into Mr. Orr’s backyhen Mr. Orr wasot
resisting arresit the time of Mr. Orr’s arresthe law was clearly established that if, in fact,

Officer Shea struck Mr. Orr from behindander toarrest himand Mr. Orr was not fleegor

14



otherwise resistinghenthis could have been excessive for&=eRogoz v. City of Hartford

796 F.3d 236 (2d Cir. 2015) “[N]o officer in 2009 could reasonably have believed it permissible
under the Fourth Amendment to jump on the back of a prone and compliant suspect gratuitously,
with sufficient force to break his spine and ribK)ickle, 297 F.3d at 122 (district court’s

finding of judgment as matterof law for the defendant was overturned where a police officer
entered the plaintiff's locked home, grabbed her from behind without warning, and dragged her
to jail in handcuffs).

Officer Shea has a different vieaf the eventsa version which mighhake qualified
immunity appropriate. Bufi]f there are unresolved factual issues which prevent an early
disposition of the defense, the jury should decide these issues on special imtaenfaore v.

City of Syracuse670 F.3d 127, 162 (2d Cir. 2B)(citations and internal quotation marks
omitted);see Outlaw, 884 F.3d at 368 (“The jury may be asked to make its findings by
answering special interrogatories $gealso Lore 670 F.3d at 162 (“[Q]uestioras to what
situation confrontefthe citys corporation counselivhat acts heerformed, and his motivation
in performing those acts were questions of fact; they were midexereanswered by the
factfinder.”).

Once those factual issues are determinesl Gburt will determinghelegal questiorof
whetherOfficer Shea is entitled to qualified immunit§ee id (“We conclude that although the
district court properly put the fact questions to the jury, it erred in having thegaiyedthe
ultimate legal question, ilight of the facts established, of whether Guy, in his personal capacity,
was entitled to qualified immunity. That legal question should have been answered by the
court.”).

Accordingly, Mr. Orr’s excessive force claim against Officer Shidlanot be dismissed

15



on qualified immunity groundst leastnotat this time
C. Déliberate Indifference

“Because the Eighth Amendment is not a vehicléforging medical malpractice
claims, nor a substitute for state tort law, not every lapse in prison mediealitarse to the
level of a constitutional violatioh.Smith v. Carpentei316 F.3d 178, 184 (2d Cir. 2003) (citing
Estelle v. Gamble429 U.S. 97, 105-06 (197@nipes v. DeTelled5 F.3d 586, 590-91 ¥ Cir.
1996)).Deliberate indiffeence to a serious medical need becomes an Eighth Amendment
violation when an official both knows that an inmate faces a substantial risk of sernouarith
disregards that risk by failing to takeasonable measures to abat&éaeHarrison v. Barkley
219 F.3d 132, 137-38 (2d Cir. 1998) (citirgrmer v. Brennan511 U.S. 825, 837 (1994)).

There are both objective and subjective components to the delibelidfterence
standardSeeHathaway v. CoughliiHathaway 1), 99 F.3d 550, 554 (2d Cir. 1996) (citing
Hathaway v. CoughliiHathaway ), 37 F.3d 63, 66 (2d Cir. 1994)).

Objectively,“the alleged deprivatiomust be ‘sufficiently serious,’ in the sense that ‘a
condition of urgency, one that may produce death, degeneration, or extreme pain’lexists.”
(citing Hathaway | 37 F.3d at 66). The Second Circuit has also recognized that “the inability to
engage in armal activities” may form the basis for a cognizable claim regarding inatkequ
medical careChance v. Armstrond.43 F.3d 698, 703 (2d Cir. 1998ge Koehl v. Dalshei85
F.3d 86, 88 (2d Cir. 1996) (double vision and loss of depth perception due to prior head injury
may not inevitably entail pain, but can “readily cause a person to fall or walk intasolgjed
Koehl alleged that he has experienced such occurrences, and has suffered injuries as a
consequence,” and thus are sufficient to allege obgeetement of deliberate indifference

claim).
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Subjectively,'the charged official must act with a sufficiently culpable state of mind,”
Hathaway Il 99 F.3d at 554citing Hathaway | 37 F.3d at 66)neaning that the charged official
must act or fail to act whilegttually aware of a substantial risk tBatious inmate harm will
result” Salahuddin v. Goord467 F.3d 263, 280 (2d Cir. 2006).

Officer Shea seeks to dismiss Mr. Orr’s deliberate indifference claim becau€erM
“cannot demonstrate that he svsuffering from a serious injury, condition or a serious medical
need.” Defs.” Mot. for Summary Judgment at2®-see alsdefs. SMF{{13-15, 63

In support of his claim, Mr. Orr argues that his complaints of persistent disc@nébrt
reliance on medicain, medication which he needs to take twice a degsufficient. Pl.’s Opp.

- Exhibit A at 1819.

The Court disagrees.

“[A] serious medical need exists where the failure to treat a prisoner’'s @ondauld
result in further significant injury or unnecessary and wanton infliction of p@mith 316 F.3d
at 187 (citingHarrison, 219 F.3d at 132) (internal quotations omittet))Chance v. Armstrong
the court set forth a list of naxhaustive factors relevant to determining whethssraus
medical conditiorexists which include: “[1] whether a reasonable doctor or patient would
perceive the medical need in question as ‘important and worthy of treatmemitid@jer the
medical condition significantly affects daily activities; 48¢‘the existence of chronic and
substantial pain.”"Chance 143 F.3d at 702 (citations omitted). The condition must be urgent in
“that it may result in degeneration or extreme gdith. (internal citations and quotations
omitted).A failure to treat such a condition “could result in further significant injury or
unnecessary and wanton infliction of pairStith 316 F.3d at 187 (citinglarrison, 219 F.3d at

132) (internal quotations omitted). “Back conditions, like other medical conditions, vary
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significantly in severity.’Farady v. LantzNo. 3:03CV1520(SRU), 2005 WL 3465846, at *5 (D.
Conn. Dec. 12, 2005).

At this stage of the case, in order to proceed to trial on his deliberateiaddé claim,
Mr. Orr must have admissible evidence of both his serious medical conditiordahlblesate
failure to treat it. SeeRaskin v. Wyatt Cp125 F.3d 55, 66 (“[O]nly admissible evidence need be
considered by the trial court in ruling on a motion for summary judgment.”) (8eygne v.
Coleman Sec. Servs., In854 F.2d 1179, 1181 (9th Cir. 1988 ommission Solutions, LLC v.
CTS Holdings, In¢.No. 18-1672-cv, 2019 WL 2261457, at *2 (2d. Cir. May 28, 2019) (finding
that “the admissibility bevidence on a motion for summary judgment is subject to the same
rules that govern the admissibility of evidence at trial”) (citations om)it&dheiner v. Wallage
No. 93 CIV. 0062 (RWS), 1996 WL 633418, at *8 (S.D.N.Y. Oct. 31, 199@nting a motion
for summary judgment where Plaintiffs introduced admissible evidéatelid not create a
genuine issue of material facBecauseMir. Orrlacks admissible evidence of a serious medical
condition, his deliberate indifference claim fails.

Mr. Orr allegedlysuffered an abrasion to his face at the tohais arrstandallegedly
continues to have mid-back pais a resultseePl.s Opp.at 3, butheoffers no medical
testimony or affidavit to support this claiide refersto his own testimony to support his
ongoing pain and medical condition. Pl.’s Opp. - Exhibit A at 18-19; &@r Motrin 800
stopped working, a doctaitlegedlyprescribed him Neurontin and Gabapentrhjch he takes
twice a dayld. at 18-19. Another female physicialso allegedlyold him “that the force of the
arrest ‘activated neuropathy in [his] spindd. at20.

But Mr. Orr cannot rely simply on his own statements and the affidavit of other inmates,

none of whom are medical professionals, to create a triable issue of fact aseiwois medical
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need.SeeGreen v. ShayNo. 3:17-cv-00913 (CSH), 2019 WL 1427448, at *6 (D. Conn. Mar.
29, 2019)appeal docketedNo. 19-847 (2d Cir. Apr. 3, 2019)While Green has presented
medical evidence showing that he underwent surgery in 2017 to address an anal éssure, h
presents no evidence showing that this condition was present in the summer of 26&l3p
Charter Practices Int’l, LLC vRobh No. 3:12ev-1768 (RNC), 2017 WL 4366717, *5 (D.
Conn. Sept. 30, 2017) (nonmoving party cannot rely onseelfing affidavit alone to create
triable issue of factsee also Fuller v. Lant549 FedApp'x 18, 20 (2d Cir. 2013) (finding that
“lay statements are insufficient to create a genuine dispute of fact as tophetgrof a medical
diagnosis”).

Although Mr. Orr can testify to his own pain, he cannot testify as to the source of this
pain, without testimony from someone with medical experigeeU.S. v. Garcia413 F.3d 201,
215 (2d Cir. 2005) (“If the opinion rests ‘in any way’ upon scientific, technical, or other
specialized knowledge, its admissibility must be determined by refeteiude 702, not Rule
701.”). In this record, there are no medical records, affidavitsatingephysicians,
prescriptions, or diagnoses that support Mr. Orr’s allegations. And without expienbtesthat
any current medical condition of Mr. Orr is linked to the underlying arregttestimony about
his current medical condition is not relevant to this case and therefore, is notilaldnfesl. R.
Evid. 401;see alsdBank of China, N.Y. Branch v. NBM LL859 F.3d 171, 181 (2d Cir. 2004)
(finding the district court abused its discretion in admittesgimony based on experience and
specializd knowledge as lay testimony)

For similar, but also different reasons, while Mr. Orr claims déinadppropriate medical
expert told him “that the force of the arrest ‘activated neuropathy in [hisg SpPl.’s Opp. —

Exhibit A at 20, this testimonglso is notadmissibleandtherefore $ insufficient to create a
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genuine issue of material fact.

First of all, this testimony is not directly froenphysician, but from Mr. Orr, making it
inadmissible as hearsagee Davis v. VeleZ97 F.3d 192, 200 (2d Cir. 2015) (“Hearsay, a
statement by a declarant ‘not ma[d]e while testifying at the current tiedasing’ and
‘offere[ed] in evidence to prove the truth of the matter asserted...is ggnesatidmissible...”);
Gaither v. Stop & Shop Supermakert ChC, 84 F.Supp.3d 113, 123 n. 11 (D. Conn. 2015)
(“Because the statement is inadmissible hearsay when offered to prove the tratmatter
asserted, the Court does not rely on it in denying summary judgment.”).

Second, eveif Mr. Orr had produced an affidavit withis physiciarswearing to this
testimonyunder oaththis testimonyalone would not be admissibleh& physician still would
have to provide medical support for any opinion that Mr. Orr’s current or passpagsonably
linked to the underlying arresBee Garcia413 F.3d at 215 (requiring testimony to satisfy the
requisites of Rule 702} hattestimony, howevers lacking in this record

As a result, althoughlr. Orr claims thaOfficer Shea an@fficer Schmaling ignored his
complaints that Officer Shea’s strike to his back severely injured hirfaded to get him
necessary medical treatmeRt,’'s Opp. at 12see alsdefs.” Motion for Summary Judgment
Exhibit 7 at 31 (“Directly I told him, “You hit me in my back, | want to see a doctod’re
said, ‘Don’t resist.””) creating a genuine issue of material fact as to thaéfsthe absence of
admissible evidence avir. Orr's allegedly serious medical conditiferecloseghis claim.See
Pierce v. Pillaj No. 3:14ev-1477 (VLB), 2016 WL 6774225, at *4 (D. Conn. Nov. 15, 2016)
(finding that the plaintiff failed to submit aradmissible evidence when he exclusively relied on

his own statements about the medical treatment he would recihagon v. Goord\No. 01

3 Defendants, however, dettyatMr. Orr madethis request. Defs.” Mot. for Summary Judgment
at 16.
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Civ. 9587PK, 2004 WL 2199500, at *12 (S.D.N.Y. Sept. 29, 2004) (“In the absence of a note or
record from a prescribg physician or other admissible evidence that a doctor’s order was
contravened, plaintiffs’ vague hearsay statements are not sufficient te amganuine issue of
material fact.”).

In any event, under the subjective componetmiséieliberate indiffeence claimMr.
Orr alsomust have admissible evidence that the Defendants knew of and disregarded an
excessive risk to inmate health and safSge Smith316 F.3d at 185 (“[T]he charged official
must act with a sufficiently culpable state of mind.”) (citiigthaway | 37 F.3d at 66). The
Defendants must be “intentionally denying or delaying access to medieardatentionally
interfering with the treatment once prescribdektelle 429 U.S. at 104, 97 S.Ct. 28%ére is
nothing in this record, however, to suggest what medical treatment should have been provided,
such that “his diagnosis and treatment were so devoid of sound medical basis oldfaf afie
accepted professional standards as to raise an inference of deliberate irndiff&ezen 2019
WL 1427448 at *8.

Accordingly, Mr. Orr’s deliberate indifference claim against Officers Simeh
Schmalingwill be dismissed

D. False Arrest and Malicious Prosecution

BecauseMir. Orr withdraws his claims for false arrest and malicious prosecGurios
Opp. at 2 n.1, thosdatms also will bedismissed.
V. CONCLUSION

For the foregoing reasorn3efendantsmotion for summary judgment GRANTED IN
PART andDENIED IN PART.

Summary judgment will be granted on the excessive force claims broughtt &fficesr

21



Schmaling and Sgt. Ferrucci, the deliberate indifference claims broughsteQ#icers Shea
and Schmaling, and the false arrest and malicious prosecution claimsttagamist all of the
Defendants.

Summary judgment is denied on the excessive force claim against OfficeaS8tehat
claim will proceed to trial.

The Clerk of Court is respectfully requested to enter judgment in favor aeOffi
Schmaling and Sgt. Ferrucci, and to amend the caption accordingly to reflentytlteefendant
as Officer Shea.

SO ORDERED at Bridgeport, Connecticut, this 8th day of Novembet,920

Is/ Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE
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