ARMOUR Capital Management LP v. SS&C Technologies, Inc. Doc. 194

UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ARMOUR CAPITAL MANAGEMENT LP,
Plaintiff,
V. No. 3:17€v-00790(JAM)

SS&C TECHNOLOGIES, INC.
Defendant.

ORDER GRANTING IN PART AND DENYING I N PART
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Plaintiff ARMOUR Capital ManagemeritP (ACM) and defendar8S&C Technologies,
Inc. (SS&C) are embroiledin litigation ove thefailedimplementatiorof financial services
softwarethat SS&C sold to ACM. In thislatestround oftheir batle, SS&Cmovesfor summary
judgment on albf ACM’s claims. Although | will grant SS&C’s motion asto ACM’s breachof
contractclaim, I will deny the motion asto ACM’s remainingclaims

BACKGROUND

ACM is a Horida-basedegistered investmemtlvisorthatfocuses on mortgageiated
securities SS&Cprovidessoftware and related servicesthefinancialindustryfrom its
headquarterm Connecticutl take thefactshere from both parties’briefs and theitocal Rule
56 satementof materialfact.

Theorigins of the parties’ disputedaes to earl\2014. SS&C wasby this time an
established providesf financial servicessoftware, includinghe CAMRA softwarethatit had
developed in 1988ee Doc. #1771 at2-3 (113-4, 6) ACM was thena 19-employee mortgage
real estatenvestment trust (REIT)SeeDoc. #177-1 at 25 (] 65). ACkhanaged assefsr the
similarly-titted ARMOUR Residential REIT|nc. (ARR), aswell asfor JAVELIN Mortgage

InvestmentCorporation (hich waslaterpurchasedy ARR). Id. at 7 (1 16).
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Although it had worked with some REITs in the past, SS&C announced in April 2014
that it would form a new group that would specialize in serving REH&aDoc. #177-1 at 5
(113); Doc. #176-8 at 2. In May 2014, Jim Mountain, who held himself out as the CFO of both
ARR and Javelin, contacted SS&C. Doc. #177-1 at 8 (1 21). He andlleiague Mark Gruber
then metin June 2014vith SS&C representativesicluding business development director
Dennis Mooreld. at 9 ([ 22-23). At the meeting, SS&C presented a PowerPoint discussing
various aspects of itselfs customers, and CAMRA, and Moore then followed up with
Mountain and Grubetd. at 911 (1123-31).

Discussions between SS&C and &lRMOUR entities continued that summer and fall,
including several “proofs of concept” to demonstrate tests of CAMRA on sd&ald. at 11
12 (7 32). In late August 2014, SS&C met with ACM to show a PowerPoint purporting to
demonstrate the first proof of concept of the CAMRA system and to introduce ACMetalse
SS&C CAMRA staffersid. at 1214 (11 34, 37). Included in that groopstafferswas SS&C
professional services team member Shiv Sivddaat 13 (1 34). SS&C then discussed further
aspects of CAMRA implementation with ACM information technology sta8eptembef014.
Id. at 14 (] 38).

In mid-November2014, SS&C provided ACM with a “Comprehensive Mortgage REIT
Software and Operational Support Services Propasad,”(T 39), which contained various
details about the potential implementation of CAMRAe idat 1415 (f139-41); Doc. #176-29
at 10, 13By December014 Moore emailedMountain, Gruber, and their colleague Joanna
Terry to alert them thatehandSS&C s JeffFecteau had been working “to prepare an
implementation estimate for transitioning ARMOUR to our CAMRA soluti®@ot. #1771 at

16 (7 43). Two days later, he sent ARR and ACM a “draft implementation budget,” and SS&C



then sent a revised proposal the following ddyat 1617 (1145-48). SS&C proposed a call
with Mountain to discuss “what constitutes tbedinary ourse of business.1d. at 1718
(150). The parties have argued about the nature, meaning, and imiherstdtements by
SS&C throughout these negotiations.

ACM and SS&C finally concluded their negotiations and signed what they call the
“Master Agreemet” on December 19, 2014d. at 17(751). The Master Agreement specifies
certain limitations of consequence to this action, including the following ctauses

Section 6.7.4:

Entire AgreementThis Master Agreement (including any attachments and
addenda hereto) contains the entire agreement of the parties with respect to the
subject matter hereof and supersedes all previous communications, regoesentat
understandings and agreements, either oral or written, between the parties with
respect thereto.

Sections 6.2.1 and 6.2.5:

Disclaimer Except as set forth in this Master Agreement or a relevant
attachment, SS&C makes no warranties, whether express, implied, or statutory,
regarding or relating to the Software or Documentation. SS&C spegificall
disclaims all implied warranties of merchantability and fitness for a particular
purpose with respect to the software and the Documentation.

No Other WarrantyAny written representation or warranty not expressly
contained in this Master Agreement or a ratlgvAttachment or Work Request is
not authorized or valid. No employee, agent, representative or affiliate of SS&C
has authority to bind SS&C to any oral representations or warranty concerning the
Software.

Section 6.2.2:

Exclusion of Consequential Damagesl Absolute Limitation on SS&€
Liability. SS&C is not liable for any indirect, special, incidental or consequential
damages of any kind, including without limitation, loss of profits, loss of use,
business interruption, loss of data, or cost of cover in connection with or arising out
of the furnishing, performance of any services under the Master Agreesmgnt
Attachment or any Work Request, or use of the Software furnished hereunder . . . .




Section 6.2.3:

No Third Party BeneficiariesSS&C shall have no contractual or other
obligations or liability to (i) ARMOUR Residential REIT, Inc. or (ii) JAVELIN
Mortgage Investment Corp. directly or as third party beneficiaries of thstevl
Agreement or any other agreement between SS&C and Client.

Id. at 1819 (] 52).

The Master Agreement had several attachméttachment B1, which identified
specific “Hosting, Process Automation and Data Management Services'Sat Bould
provide; and “Work Request Ofiayhich identified specific “Initial Implenentation Services.”
Id. at 19(1 53). Work Request One noted that SS&C would provide services “in support of
Clients implementation of the Software,” and listed “Assumptidimgluding a “Project
Duration of 4-6 months” and an “Applicable Rate” that SS&C would “provide an estimated
1,850 hours of support in relation to the services described . . . at a rate of $225 per person per
hour.” Ibid. (1 54).

Alongsideits relationship with SS&C, ACM also maintained a relationship with ARR
and Javelin. ACM provided services to both ARR and Javelin under what it calls “Management
Agreements which state that “\[ACM] is authorizto retain, for and on behalf of the REIT, the
services of third partiesld. at 20(Y 56). Theagreementalso provide that “costs and expenses
related to the retention of third parties shall be the sole cost and expense ofTtHidBE The
Management Agreements required ARR and Javelin on a monthly basis to reimburderACM
its payments to SS&dd. at 21 (1 59).

ARR’s caCEO, Jeff Zimmer, testified that he understdloel arrangement between ARR
and ACM to be that ARR would ultimately bear the costs of the contractual retagiovigh
SS&C, including paying for all fees that ACM paid to SS&@..at 21 (1 58). Although it is not

contractually bound to do sACM claims that itintends to repay Anourand Javelin the full



amount of the reimbursement®’the extenthat ACMrecovers any damages from SS&QGhis
action Id. at 20 (166).

The relationship between ACM and SS&entually deterioratedvith each party
blaming the other fadifficulties implementing CAMRAACM terminated the Master
Agreement on May 1, 201Hd. at 20 (Y 55)ACM thensued SS&CseeDoc. #1, asserting
claims for breach of contract, Doc. #35 at 16-17 (Count 1), violation of the Connecticut Unfa
Trade Practices Act (CUTPAY. at17-19 (Count Il), intentional misrepresentatia@h,at 1920
(Count Ill), negligent misrepresentatiaod, at 2621 (Count IV), and rescissioml. at 2122
(Count V).

Both parties have since engagedhighly spirited litigation In March 2018 dismissed
ACM'’s claim for intentional misrepresentaticee ARMOUR Capital Mgmt. LP v. SS&C
Techs., InG.2018 WL 1368908, at *6 (D. Conn. 2018), significantly limited thesbfas ACM's
breach of contract clainng. at *3-*5, allowed ACM s negligent misrepresentation claim to
proceed on the basis of inducement to enter into the Master Agre@mant6-*7, and allowed
ACM’s CUTPA andescission claims to proceed on the basis of the negligent misrepresentation
claim,id. at *7-*8. In the meantimeSS&Chas filed several counterclainsgeDoc. #88, which
| dismissed in part and which are not before the Court 8e&. ARMOUR Capital MgnitP v.
SS&C Techs., Inc2019 WL 688308 (D. Conn. 2019S&Chasnow moved for summary
judgment on ACM’s remaining claims. Doc. #176.

DISCUSSION

The principles governing the Court’s review of a motion for sanypudgment are well

established. Summary judgment may be granted only if “the movant shows thas the

genuine dispute as to any material fact and the movant is entitled to judgment as af matter o



law.” Fed. R. Civ. P. 56(a). The Court must view the facts in the light most favorablepartihe
who opposes the motion for summary judgment and then decide if those facts would be
enough—if eventually proved at trial—to allow a reasonable jury to decide the cagerinffa
the opposing partyMy role at smmary judgment is rtdo judge the credibility of witnesses or
to resolve close contested issues but solely to decide if there are enoutfataetain in
dispute to warrant a triabee generally Tolan v. Cottas72 U.S. 650, 656-57 (2014)qr
curiam); Benzemann v. Houslanger & Assocs., PL824 F.3d 73, 78 (2d Cir. 2019).

This case involves state law claims over which the Court has federal diversity
jurisdiction. Absent decisiorfrom astateés highest court on a question of state lavederal
court’s role is to carefully predict how th@atecourt would rule on the issue presentgde
Haar v. Nationwide Mut. Fire Ins. C®18 F.3d 231, 233 (2d Cir. 2019). In so doing,féueral
court should give proper regard to the relevant rulings of the State’s lowé&s andrmay also
consider decisions from other jurisdictions on the same or analogous &seés.re Thelen
LLP, 736 F.3d 213, 219 (2d Cir. 2013) (subsequent caserpiomitted).

A. Negligent misrepresentation and related CUTPA and rescission claims

SS&C argues that ACM claim for negligent misrepresentation is foreclosed by the so
called “merger” clause of the Master Agreemést.the Second Circuit has recently explained,
“[a] merger clause is a provision of a contract signifying that the contractamplete stateme
of the partiesagreement, superseding any prior oral or written terms,” such that “a merger
clause operates to limit the universe of the pdrtiestractual obligations to the text of the
contract itself.”FIH, LLC v. Found. Capital Partners LL®20 F.3d 134, 143 (2d Cir. 2019).

The merger clause of the Master Agreem8&eic{ion6.7.4) states that the written

contract “contains the entire agreement of the parties with respect to the sutjectereof



and supersedes all previous communications, representations, understandings esnenas)r

either oral or written, with respect thereto.” Doc. #35-1 at 9. According to S®&0nerger

clause forecloses ACM negligent misrepresentation claim, because such a claim requires proof
of reasonable reliance on the misrepresentasie® Coppola Constr. Co., Inc. v. Hoffman

Enters. Ltd. P’ship309 Conn. 342, 351-52 (2013nd the merger clause implicitly disclaims
reliance on any prior representatipsee Doc. #176-1 at 18-20.

By way ofbackground, the parties do not dispute that, as a matter of Connecticut law, a
contractual merger clause does not preclude a plaintiff from claiming tleérddnits
fraudulentmisrepresentatiomduced the plaintiff to enter into the contraé®ee, e.gFound.
Capital Res., Inc. v. Prayer Tabernacle Church of Love, R@18 WL 4697281, at *9 (D. Conn.
2018) At the other end of the spectrum, Connecticut law makes clear that a merger clause
precludes a plaintiff from claiming that a defendamtnocentmisrepresentatiomduced the
plaintiff to enter into the contrackee Gibson v. Capand41 Conn. 725, 732-33 (1997). The
issue presented here falls between a fraudulent misrepresentationiandcent
misrepresentation: whether under Connecticut law a merger clause preclugiasfafppm
claiming that a defenddstnegligentmisrepresentation induced a plaintiff to enter into a
contract.

In light of my duty to predict how the&tate’s hidpest court would rule on this issue, |
conclude that the Connecticut Supreme Court woadt likelyrule that a contratd merger
clause does nafategoricallypreclude anegligent misrepresentation claimdeed, the
Connecticut Supreme Court appears to lsard as mucin one caseSee Gibson v. Capano
241 Connat 733 ¢iting priorprecedent in which “[w]e concluded that a sefler

misrepresentations as to the boundaries of land to befsoldde negligentlpr recklessly and



relied upon by a buyer without conducting an independent survey, can support an award of
damages even if the written contract constitutes the entire agreehtbe parties, specifically
disclaims any representations of the buyer as to the condition of the land, and cocoaitnarg
description of the land”) (emphasis added) (citdigrman v. Delaneyl48 Conn. 469, 473-74
(1961))! To similar effect, theConnecticut Appellate Court has repeatedly declined to conclude
that a merger clause precludes a cltiat a sellés negligent misrepresentatiorduceda buyer
to enter into a contrackee Hull v. Fonckl22 Conn. App. 286, 290-94 (2018)artinez v.
Zovich 87 Conn. App. 766, 778ert. denied274 Conn. 908 (2005koley v. Huntington Co.
42 Conn. App. 712, 721-22 (1996). More generally, Connecticut law does not favor contract
provisions that relieve a party from its own negligence absent unmistakahladang the
contract to make cledlnat the limitation of liality extends to claims for negligencgee, e.qg.
Hanks v. Powder Ridge Rest. Cop76 Conn. 314, 321-22 (2005).

Against all this SS&Crelieson Western Dermatology Consultants, P.C. v. VitalWorks,
Inc., 146 Conn. App. 169 (2013ff'd, 322 Conn. 541 (2016), in which the Connecticut
Appellate Court ruledhat a merger clause precluded a plaitttiffegligent misrepresentation
claim. Butthe Appellate Courtid so without citing or acknowledging the Connecticut Supreme
Court’s decisions isibsonandWarman much less itswn prior adverse authority idull,
Martinez andFoley, simply observing‘[tlhe effect of such a merger clause on a com+iaon

misrepresentation claim has not been explored fully by the state of Conned#ééiConn.

I Admittedly, althoughGibsoncharacterize§Varmanto be a case about negligent misrepresentafi@mmandoes
not refer to negligence, describing the representation at issue only inofatrosing “made recklessly” and
constituting a “reckless deceptidtwWarman 148 Connat473
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App. at 196. The Connecticut Appellate Caetted only on decisions from the Second Circuit
and New York state courtkl. at 185-862

Because the Appellate Cosrtlecision inWestern Dermatologgoes not acknowledge
or reckon with contrary authority of both the Connecticut Appellate Court and the Conhectic
Supreme Court, its holding does not undermine my prediction about how the Connecticut
Supreme Court would rule if faced with the issue is tasel predict that the Connecticut
Supreme Court would rutbat a merger claustoes notategorically preclude a plaintiff from
establishing reasonable reliarae precontractual statementisr purposes of a negligent
misrepresentation clain@f coursemy conclusiorthat a merger clause may not preclude a
negligent misrepresentation claam a matter of lawloes not foreclose a defendant from arguing
at trial the significance of the merger clause to thegwegnsideration of whether any relianc
on pre-contractual representations wadeedreasonablas a factual matteSee FIH 920 F.3d
at 144-45.

SS&C next argues that ACKlalleged series of negligent misrepresentations are not
sufficiently factbased, definite, or untrue to be legally actionaBeeDoc. #176-1 at 25-37.
Although SS&C raises some strong arguments to doubt the actionability of some of the
statements about which ACM complains, | conclude that these highly fact-boues idghe
actionability of particular statements shotgenain for the jury to consider in light of the context
and circumstances of this ca€d. SS&C Techs., Inc. v. Providence Inv. MgB&2 F. Supp. 2d
255, 258-59 (D. Conn. 2008) (noting in prejudgment remedy context involving same corporate

defendant thia'while a jury may find that SS & G representations to [plaintiff] PIM regarding

2 Although the Connecticut Supreme Court eventually affirmed thelgip Court’s decision iWestern
Dermatology it refrained from ruling on the negligent misrepresentation cl&ss322 Conn. at 552 n.11 (no
negligent misrepresentation issue raised before the Supreme Cbargfore, | attach no significance to the fact
that the Connecticut Supreme Court affighthe Appellate Court’s decision.

9



the capabilities, ease of use, and timetable for implementation of the CAMRA reoflysdem
were accurate, truthful, and made in good faith [g]iven the significantrepeated, and
continuing problems encountered during the CAMRA implementation process, a jury oduld fi
that SS & C did in fact misrepresent their capabilities to PIM in some way”).

In light of the extended course of the parties’ dealings and the possible litlcigesn
one or more statements, it would be premature for me to try toasigdice which particular
statements identified b&%CM as the basis for its claims are ractionable as a matter of law.
This ruling is withot prejudice to the right of SS&C on a fuller trial evidence record to jsegk
instructions that limit or preclude the jury from considering particular stateragi® basis for
ACM'’s negligent misrepresentation claim.

Accordingly, I will deny SS&C$ notion for summary judgment on the negligent
misrepresentation clainhwill also deny summary judgment dime related claims under CUTPA
and for rescission to the extent that they are predicatéueariaim fomegligent
misrepresentatiorsee ARMOUR2018 WL 1368908, at *8. In particulagdause of the
possibility that ACM suffered damages due to SS&C'’s negligent misesgeg®ns, | do not
agree with SS&G argument that there is no genuine fact issue with respect to whether ACM
can satisfy CUTPXs “ascertainable loss” requirement.

B. Breach of contract claim

SS&C also seeks summary judgment on A€Nbntract clainon the grounds that ACM
has failed to establish that it has suffered any cognizable damages foegjeel difeach of
contract.See Doc. #176-1 at 38-4Dhe parties agree that any potential contract damages in this

case fall into one of two categories) fees that ACM paid to SS&C under their contract; and
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(2) ACM’s labor costs from its employeédsst time trying to implement the CAMRA product.
SeeDoc. #176-1 at 38; Doc. #177 at 32. | will consider each category in turn.
1. Contract damages for fees paid to SS&C

SS&C argues that ACM may not claim any contract damages for fees that AGNbp
SS&C, because ACM has alreatdgeived full reimbursement from ARR and Javelin for all the
fees it paid to SS&CSeeDoc. #177-1 at 2@ (1156-59); Doc. #192 at 48-49. In response,
ACM argues that the funds it received from ARR and Javelin should be disregardechander t
collateral source rulé&seeDoc. #177 at 35-38.

The collateral source rule generally holds that a defendant may not escajtg icabil
damages that the defendant has proximately caused even if the plaintiff nasingensated
for its injuries by an independent sourSee St. Bernard Sch. of Montville, Inc. v. Bank of Am.
312 Conn. 811, 841 (2014). Tregionalefor the rule is that defendant should not be relieved
of responsibility for wrongdoing by the happenstance that the plaintiff has tegeosated
from another sourcébid.

Still, the collateral source rule runs contrary to a competing principle: that &fplain
should receive compensation for the same loss only once. As the Connecticut SuprerhasCourt
observed, “[t]he social policy behind this concept is that it is a waste of se@etyiomic
resources to dmorethan compensate an injured party for a loss and, therdfat the judicial
machinery should not be engaged in shifting a loss in order to create such an econtatiic was
Haynes v. Yale-New Haven Hgsp43 Conn. 17, 23-24 (1997).

The Connecticut Supreme Court has repeatedly recognized the applicabiigy of t
collateral source rule in tort casasd often described it agloctrine that applies to tort cases.

See, e.gEnviro Express, Inc. v. AlU Ins. C@79 Conn. 194, 203 n.9 (2006)aynes 243
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Conn. at 22-23Gurliacci v. Mayer 218 Conn. 531, 557 (1991)nited Aircraft Corp. v. Int’

Assn of Machinists 161 Conn. 79, 102 (1971). This longstanding praetiwkcharacterization
showcase primaryrationalefor the collateral source rule: “to fulfill the general tort policy of
deterring similar tortfeasors from wrongful condu¢iaynes 243 Conn. at 23 (citing W. Prosser
& W. Keeton, Torts (5th Ed. 1984) § 4, pp. 25-26).

In contrast, the justification fahe collateral source rule less compelling in the contract
context becauseto a far lesser extent than tort lathe purpose of damagesdantract lawis
generally not deterrence and punishm8&eeRestatement (Second) of Contracts § 347 cmt. e
(June 2019 Update) (“The principle that a patiability is not reluced by payments or other
benefits received by the injured party from collateral sources is less dogpethe case of a
breach of contract than in the case of a tort8npareRestatement (Second) of Contracts 8 356
cmt. a (June 2019 Update) (“Thentral objective behind the system of contract remedies is
compensatory, not punitive.ijith Restatement (Second) of Torts § 920A cmt. b (June 2019
Update) fioting that “[p]erhaps there is an element of punishment of the wrongdoer involved” in
explaining that benefits from collateral sources to the injured party “do notheedfé¢ct of
reducing the recovery against the [tortfeagpfut seeMarco J. JimeneRetribution in
Contract Law 52 U.C.DAvis L. Rev. 637 (2018) (arguing that couftequentlyadopt a
“retributive” approactwhen determining remedies for a breach of contl@atling to damages
awardsthat areguided by the perceived wrongfulness of the breach).

For example, punitive damages are generashavailable for breach of contra8ee,

e.g, L.F. Pace & Sons, Inc. v. Travelers Indem.,@cConn. App. 30, 47-48 (198&ee also
U.S. Naval Inst. v. Charter Commc'ns, @36 F.2d 692, 696 (2d Cir. 1991) (explaining that

“punitive awards are not part tife law of contract damaggsReflecting this compensatory
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focus, the plaintiff in a breach of contract case “is entitled to retain nothigxcess of that sum
which compensates him for the loss of his bargain,” and the plaintiff can recovédamigges
based on [the injured pars] actual loss caused by the breadrgentinis v. Gould219 Conn.
151, 157-58 (1991) (quotingines v. Orchard Hills, In¢ 181 Conn. 501, 507 (1980) and 3
Restatement (Second) of Contract34g cmt. e).

In light of the® concernsithe overwhelming majority [of courts to consider the issue]
have explicitly refused to import the collateral source rule into the law tfacis,” and “[t]his
national consensus exists for good reas@stier v. Unarco Material Handling, In&862 F.
Supp. 2d 551, 554-55 & n.1 (E.D. Ky. 2012) (Thapar, J.) (collecting casesglso Garofalo v.
Empire Blue Cross & Blue Shiel@7 F. Supp. 2d 343, 347 (S.D.N.Y. 1999) (Rakoff, J.)
(rejecting collateral source rule application to contract clam)see Dominion Res., Inc. v.
Alstom Power, In¢.825 S.E.2d 752 (Va. 2019) (discussing reasons why collateral source rule
may potentially apply in some contract cases on alogsase basis); Joseph M. Perille
Collateral Surce Rule in Contract Case$ S\N DIEGOL. Rev. 705, 721 (2009) (arguirthat
the collateral source rule should apply to contract claims).

The Connecticut Supreme Court has yet to address whether the collateraldeurce r
should apply not only to todlaims but also to contract claintsven if | assume that the
Connecticut Supreme Court might allow for application of the collateral sadectorsome
kinds of contract cases, | think it is unlikely that the Connecticut Supreme Coud mutaithat
this is the kind of contract case to which the collateral source rule should apptyhgivet has
been applied elsewhereor example, some courts suggest that the collateral source rule should
applyto a contract claim where the collateral source of fuvas the result of the plaintiff

separate purchase of an insurance contract in the event of the detehdzaxth. “{W]hen a
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party has paid valuable consideration before the breach to a collateral sousced@gainst a
loss or otherwise to proteits interest, there is no logical reason to deny that party a benefit it
has paid for and grant it to another party who neither negotiated for it, paid for ihsoobed
the opportunity costs of securing it, but who has precipitated the’ IBgsninion Res., Inc825
S.E.2d at 756 (quotingphn Munic Enterprises, Inc. v. Lad35 Ariz. 12, 18 (Ariz. Ct. App.
2014)). Here, ACM’s receipt of funds from ARR and Javelin was not pursuant to an insurance-
type of relationship for which ACM separately paid valuable consideration.

Nor do the facts here suggest a fraudulent or willful breach distinct from AClsims
of negligent misrepresentations. “[I|n the case of breaches of contracgtzawiillful or tortious
character, as when the breaching party secures the benefit of a contractl pth&aollateral
source rule prevents any further unjust enrichment of the breaching Patip. Munic
Enterprises, InG.235 Ariz. at 19. As noted above, | have previously dismissed ACMim for
intentional misrepresentatioBeeARMOUR Capital Mgmt. LF2018 WL 1368908, at *6.

The Virginia Supreme Court has obsahthat “particularly in the contract context, the
supposed double recovery [that may result from application of the collateral sdejazten
will prove to be more hypothetical than actual,” because “[flrequently inacintases
implicating the rule, the plaintiff has either assigned its claims or otherwise istbaigienburse
the collateral source, or the collateral source has a claim of subrogatiort Hyagefendant.”
Dominion Res., In¢825 S.E.2d at 757 (quotidghn Munic Enterprises, Inc235 Ariz. at 19)
(internal citations omittedHere, ACM has not assigned its claims nor agreed to subrogation,
and—notwithstanding its unilateral expressionagfintent to repay ARR and JavelsgeDoc.
#171-1 at 20 (T 56)-is not legally obliged to pay ARR and JavelfeeDoc. #192 at 58at

oral argument, plaintifé counsel responded the affirmative to the Coust question, “Sat’s
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their testimonyMountain and Zimmerthat its their intention to repay even though there’s no
written obligation on ACM'’s part to do that?”).

In addition, the Master Agreement “allocate[s] risks under th[e] Mastexehgent
between [ACM] and SS&C,” and provides that “SS&C shall have no contractual or other
obligations or liabiliy to [ARR or Javelin] directly or as third party beneficiaries of” any
agreement between ACM and SS&C. Doc. #478-6 (116.2.4, 6.2.3). Therefore, it is
consistent with the partieagreement for SS&® not be liable to pay damages to Mor the
ultimate benefit of ARR and Javelin.

The additional cases cited by ACM amapposite. Ir-ord Motor Credit Co. v. Wintz
Cos, 184 F.3d 778 (8th Cir. 1999he Eighth Circuiheld that no double recovery would occur
in light of the plaintiffs agreement to pay any damages it recovered to a corparatdthat
hadalreadyreimbursed & lossesinder a lossharing agreemeriee idat 780.The losssharing
agreement ifrord Motorwas akin to an insurance agreeméidid not involve any camactual
provision likethe Master Agreemeistno-+hird partybeneficiary clauséhat would have limited
the defendans liability for a losghe reimbursing party suffera/hich effectivelyprevents any
ARR or Javelincontractioss from being a cognizable basis for AGMécovery.

In bothMacey v. Carolina Casualty Insurance C2012 WL 6125200 (D. Conn. 2012)
(Virginia law), andTorrington Municipal & Teachers F.C.U. v. Whitfor2010 WL 5610900
(Conn. Super. 2010), the plaintiffs either had preexisting agreements to asgiawshats
proceedssee Macey2012 WL 6125200, at *7, or had sued as fidogcior a third partysee
Torrington, 2010 WL 5610900, at *2. And just askord Motor, neither case involved a no-

beneficiary clausediween the plaintiffs and defendants regarding the third party at issue.
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In short, ACM has already been made whole for the fees it paid to SS&C, andréhéref
cannot show damages as to this aspect of its contract claim. The Connecticut Sigueme
would likely notapply the collateral source rule under the circumstances of this case.
Accordingly, I conclude that SS&C is entitled to summary judgment as tontsacbclaim
insofar as it seeks damages for the fees that ACM paid to SS&C.

2. Contract damages for loss of employeetime

ACM claims damages @it least $.4 millionfor lost employee timef over 5,000 hours
in the course of the unsuccessful effort to implement the CAMRA prodact #177 at 38-41.
SS&C argues tha®dCM is barred fom recovering any damages for lost employee time because
lost employee time is a form of consequential damageghardaster Agreememirovides in
relevant parthat “SS&C is not liable for any indirect, special, incidental or consequential
damages of any kind.” Doc. #176-4 at 6 (Y 6.2.2).

As an initial matter, ACM argues that the Master Agreeisasinsequential damages
exclusion clause listtypes of nomecowerable consequential damages to include “loss of profits,
loss of use, business interruption, loss of data, or cost of cover,” Doc. #176-4 at 6 (1 6.2.2), but
does not include lost employee tinfdnis argument is unpersuasive, because the clackeles
consequential damages “of any kiraiid makes clear that the examples it gives are “include[ed]
without limitation.” Ibid.

ACM next argues that lost employee time is not a form of consequential daaadjes
By way of backgroundhie Connecticut Supreme Court recogniage tategories of damages
contract cases$(1) direct damages, composed of ‘the loss in value to him of the othersparty’

performance caused by its failure or deficieHcgnd “(2) ‘any other loss, including incidéed
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or consequential loss, caused by the breaémibrogio v. Beaver Road AssqQ&67 Conn. 148,
155 (2003) (quoting 3 Restatement (Second) of Contracts § 3bJ)a)-

According to ACM, lost employee time is a form of direct “reliance” damages that is
distinct from the type of consequential damages identified in the MastermAgmée exclusion.
Doc. #177 at 39-41. | do not agree. The loss of employee time is not the equivalent of the loss in
value to ACM of SS&Cs performance caused hy failure or cficiency. ACM stood to lose
employee time on implementation regardless of the success of the implementasaf L
employee time was an indirect result of the alleged bribeatHalls within the category of
consequential damage3ee Chatlos Sys., Inc. Natl Cash Register Corp635 F.2d 1081, 1084
(3d Cir. 1980) (lost employee time due to defendafailure to timely program a computer
system is a form of consequential damages barred by the peotitsact).

ACM citesBoulevard Associates v. Sovereign Hotels, 861 F. Supp. 1132 (D. Conn.
1994), for the proposition that “an injured party may recover any expendituresiticatied in
preparation for, part performance of, or otherwise in reliance on the conlbaet.”1 138 But
Boulevardis ectually acase aboutonsequentiatiamages (which are not allowed here) and it
supports SS&G positionrather tharACM’s position. The Boulevardplaintiff had sued the
defendant for breach of a lease, but becaussd assigned awanyfuture rentsit sued only
for “consequential damages” resulting from the brebthat 1136. The coudwardedeliance
damages because the other potemta tomeasure the plaintif consequential recovenfost
profits—was too uncertainid. at 1138-39.

Other cases from @District of Connecticut suppothis conclusionSee, e.g.Scapa
Tapes N. Am., Inc. v. Avery Dennison Cog84 F. Supp. 2d 544, 552-53 (D. Conn. 2005)

(citing cases awarding reliance damages when prospective damages afikssprmve
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uncertain)jint’l Brands USA, Inc. v. Old St. Andrews L1849 F. Supp. 2d 256, 262 (D. Conn.
2004) (same). Especially in light of the Connecticut Supreme Gatatification that lost
profits are typically an appropriate measure of consequential damsagesmbrogip267 Conn.
at 155, 159it is apparent that insofar as Connecticut law recognizes reliance damages, it does so
as a species of consequential damages that are not the “direct” damages of.a breach

In short, | conclude that ACM’claim for lost employee time while trying to implement
the CAMRA producis subject to the partieagreedupon exclusion for consequential damages.
Accordingly, I will grant summary judgment for SS&C on AG\tontract claim to the extent
that it seekseacovery for lost employee time.

All'in all, I will grant summary judgment for SS&C on ACM’s contract claim because
there is no genuine fact issue to show that ACM sustained damages that atedsubjevery
by means of a breach of contract claim.

CONCLUSION

For the reasons set forth above, the Court DENIES in part and GRANTS 8S&tts
motion for summary judgmefDoc. #176). The Court DENIES the motion for summary
judgment as to ACM’s claims for negligent misrepresentation, CUTPA, andgiesc The
Court GRANTS the motion for summary judgment as to A€kbntract claim. The parties shall
file their joint trial memorandum on or before November 15, 2019, and jury selection shall
proceed on January 2, 2020, with trial evidence to begin on January 6, 2020.

It is so ordered.

Dated at New Haven thiklth day of Septembe019.

[seffrey Alker Meyer
Jeffrey Alker Meyer
United States District Judge
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