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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

MICHAEL OUELLETTE,
Plaintiff, No. 3:17-cv-00995 (SRU)

V.

KEVIN McCRYSTAL,
Defendant.

INITIAL REVIEW ORDER

Michael Ouellette, currently confined liacDougall-Walker Correctional Institution
(“MacDougall-Walker”) in Suffield, Connecticut, filed this complapmb seunder 42 U.S.C. §
1983 challenging his medical care. The namddraiant is Physician’s Assistant Kevin
McCrystal. Ouellette’s compiat was received on June 15, 2017, and his motion to praceed
forma pauperisvas granted on June 23, 2017.

Under section 1915A of Title 28 the United States Code, | must review prisoner civil
complaints and dismiss any portion of the compldiat is frivolous or malicious, that fails to
state a claim upon which relief may be grantedhat seeks monetarylief from a defendant
who is immune from such relief. 28 U.S&1915A. Although detailedllegations are not
required, the complaint must include sufficient facts to afford the defendants fair notice of the
claims and the grounds upon which they are basetbasheimonstrate a plabée right to relief.
Bell Atlantic v. Twombly550 U.S. 544, 555-56 (2007). Conclusory allegations are not
sufficient. Ashcroft v. Igbgl556 U.S. 662, 678 (2009). The plaihthust plead “enough facts to
state a claim to relief that is plausible on its fadabmbly 550 U.S. at 570. Nevertheless, it is

well-established that ffjro secomplaints ‘must be construed liberally and interpreted to raise
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the strongest arguments that they suggeSyKes v. Bank of An7.23 F.3d 399, 403 (2d Cir.
2013) (quotinglriestman v. Fed. Bureau of Prisods0 F.3d 471, 474 (2d Cir. 20063ge also
Tracy v. Freshwater623 F.3d 90, 101-02 (2d Cir. 2010) (lissing special rules of solicitude
for pro selitigants).

l. Allegations

In 2007, Ouellette was diagnosed with Type |l diabetes, which is managed with a daily
oral hypoglycemic agent. Ouellette was checkirggblood glucose levels twice a week using
Accu-Checks.

Ouellette decided to check his levels lessjtrently, only two or three times in a three-
month period. He did so because he disagreedthattime at which medical staff came to check
his glucose levels. Nursing staff often came rafter dinner, and Ouellette did not think the
levels should be checked immediately after gatitte also did not think twice-weekly checks
were necessary because his glucose levels were often good.

On August 24, 2015, McCrystal discontinued Aweu-Checks because Ouellette was not
compliant with the medical orders. Ouellettkexsto resume the checks but the requests were
denied. Department of Correctionligy states that inmates withyfpe Il diabetes who take oral
hypoglycemic agents will have theiugbse levels checked “at intervalSéeCompl., Doc. No.
1,atq17.

. Analysis

Ouellette alleges that McCrystal was delibelsaindifferent to hiserious medical need.
“The Eighth Amendment forbids deliberate indifface to serious medical needs of prisoners.”
Spavone v. N.Y. State Dep’t of Corr. Serv$9 F.3d 127, 138 (2d Cir. 28) (internal quotation
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marks omitted). To establish a claim for deliberate indifference to a serious medical need,
Ouellette must allege facttemonstrating two elements.

The first element is objective—"the alleged degtion of adequate medical care must be
sufficiently serious.’'Spavone719 F.3d at 138 (internal quotation marks omitted). Under this
objective element, a court must determine fitghether the prisoner vgaactually deprived of
adequate medical care,” and second, “whetremtadequacy in medical care is sufficiently
serious.”Salahuddin v. Goord467 F.3d 263, 279-80 (2d Cir. 2006). Adequate medical care is
reasonable care, such thati§on officials who act reasably cannot be found liableFarmer
v. Brennanp11 U.S. 825, 845 (1994). Ouellette also naligige facts showing that his medical
needs, “either alone or in combination, pose@iareasonable risk of serious damage to his
health.”Walker v. Schult717 F.3d 119, 125 (2d Cir. 2013). “There is no settled, precise metric
to guide a court in its estmtion of the seriousness afprisoner’s medical conditidnBrock v.
Wright, 315 F.3d 158, 162 (2d Cir. 2003). Nevertselehe Second Circuit has presented “a
non-exhaustive list” of factors to considkt. Those factors are “(1) whether a reasonable doctor
or patient would perceive the medical needquestion as ‘importanta worthy of comment or
treatment,’ (2) whether the medical condition #figantly affects daily activities, and (3) ‘the
existence of chronic and substantial paiid”’(quotingChance v. Armstrond 43 F.3d 698, 702
(2d Cir. 1998)).

In considering deliberate indifference clairosurts distinguish betaen situations where
no medical attention is given, asiuations where medical attemtiis given, but is objectively
inadequate. In the former, the court need 6ekamine whether the inmate’s medical condition
is sufficiently serious.Salahuddin467 F.3d at 280. In the lattehe inquiry is “narrower.1d.
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For example, “if the prisoner is receiving on-going treatment and the offending conduct is an
unreasonable delay or interruption in that treattthe seriousness inquiry ‘focus[es] on the
challenged delay or interruptiom treatment rather thandfprisoner’s underlying medical
condition alone.”ld. (quotingSmith v. Carpentei316 F.3d 178, 185 (2d Cir. 2003)).

The second element of a claim for deliberatifference to a serious medical need is
subjective—the defendant “must be subjectivelgkless in [his] denial of medical care.”
Spavone719 F.3d at 138. The inquiry concerns whethe defendant “has knowledge that an
inmate faces a substantial risk of serious harm and he disregards that risk by failing to take
reasonable measures to abate the Harewis v. Swicki629 F. App’x 77, 79 (2d Cir. 2015)
(summary order) (quotingarmer, 511 U.S. at 837-38) (internal gattion marks omitted). The
defendant must have acted or fdite act “while actuallyaware of a substantial risk that serious
inmate harm will result.Nielsen v. Rabin746 F.3d 58, 63 (2d Cir. 201dhternal quotation
marks omitted). By contrast, “mere medicallpnactice is not tantamount to deliberate
indifference,” unless “the malpraoé involves culpable reckless® i.e., a conscious disregard
of a substantial riskf serious harm.Chance 143 F.3d at 703 (internal quotation marks and
citation omitted). Furthermore, “mere disagreabmver the proper treamt does not create a
constitutional claim,” and “[s]éong as the treatment given iseaglate, the fact that a prisoner
might prefer a different treatmedoes not give rise to &ighth Amendment violation d.

In the present case, Ouellette suffers fioype 1l diabetes. He alleges that, after he
refused to have his blood sugar tested twice weekly as scheduled, McCrystal discontinued

testing. Ouellette continued to receive his diabetedication.



The medical need at issue here is not diabtself, but rather theeed for periodic blood
sugar testing. McCrystal has roted—and | have not found—anggses that have held that
blood sugar testing alone constiétsl a serious medical needaldition, deliberate indifference
requires a condition of urgency that magpguce death, degeneration or extreme péamce v.
Kelly, 912 F.2d 605, 607 (2d Cir. 1990). Although the self-testing wasrdiaced nearly two
years ago, Ouellette does not allege that heshifsred any adverse health effects from the lack
of testing. Nor has he alleged that he is uaablobtain blood sugardieng from the medical
department of MacDougall-Walker. Hence, he falsllege facts demonsting that the lack of
opportunity to conduct self-teag is a serious medical ne&eeSwift v. Tweddell582 F. Supp.
2d 437, 450 (W.D.N.Y. 2008) (prison officials notiderately indifferento serious medical
need where inmate presented no evidence ofraglVeealth effects from alleged failure to
monitor blood sugar levelsghapley v. Nev. Bd. of State Prison ComnY66 F.2d 404, 407
(9th Cir. 1985) (concluding prisoner can médke claim for deliberate medical indifference
unless the denial [of meddil treatment] was harmful”). Evewere the defendant’s decision to
discontinue testing ultimatehhewn to be mistaken, that walitonstitute at most, medical
malpractice, which is not cognizi@ under section 1983. | concludati®uellette fails to allege
facts supporting a plausible claim for deliberatdifference to serious medical needs.

[11.  Conclusion
The Complaint i1 SM1SSED without prejudice pursuat 28 U.S.C. § 1915A(b)(1).

The Clerk is directed to emtpudgment and close this case.

So ordered.



Dated at Bridgeport, Connecticthjs 24th day of August 2017.

/s/ STEFAN R. UNDERHILL
StefanR. Underhill
UnitedStateDistrict Judge




