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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

KATHERINE STONICK, 3:17-cv-01365KAD)
Plaintiff,

ASHLEY DELVECCHIO, DAVID February 7, 2020
FARRELL,
Defendants.

MEMORANDUM OF DECISION
RE: DEFENDANTS’ MOTION FOR SU MMARY JUDGMENT (ECF NO. 38)

Kari A. Dooley, UnitedStates District Judge:

Plaintiff Katherine Stonick (“Stonick”) ed this action against Ashley DelVecchio
(“DelVecchio”) and David Farrell (“Farrell”), who atll relevant times served as a police officer
and lieutenant for the Town of Westport, Cortiwet, respectively, (togber, the “Defendants”)
alleging violations of her uil rights guaranteed by the Wed States and Connecticut
Constitutions, as well as state law claims for defamation and malicious proséc(8eetecond
Am. Compl. (“SAC”), ECF No. 16.) Pending befahe Court is Defendants’ motion for summary
judgment (ECF No. 38), to which Stonick has objeét€BECF No. 39.) For the reasons set forth
below, Defendants’ motion is DENIEID part and GRANTED in part.

Material Facts
The following facts are drawn frothe parties’ Local Rule 56&tatements of Undisputed

Material Facts and exhibits in the record.

! The original complaint also named Lieutenant Jillian Cabana, Chief of Police Foti Koskinas, and the Town of
Westport as Defendants. Stonick abandoned these claims in her amendiedglea
2 Oral argument was held on July 17, 2019.
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On August 23, 2016, Jose Paccha (“Pacchepprted to Officer DelVecchio that on
August 17, 2016 he met a woman with whom he had been corresponding through an online dating
website for dinner at a Westporstaurant. (Defs.’ Stat. 7 3-E#CF No. 38-9.) The online profile
picture of the woman with mom Paccha believed he was corresponding was identified as
“Sophie.” (d. Y 3.) Paccha reported thm later discovered that a $3§ift card had been charged
to his bill, in addition tothe cost of dinner. Iqd. 1 5.) DelVecchio met with Andre Lodice
(“Lodice”) and Scott Ziskroit (“Ziskroit”), the owneand waiter of the restaurant, respectively, the
day after Paccha’s police reportd.(] 6.) Lodice admitted that the woman had asked him to add
the gift card charge to the bill and that hetf@charge on Paccha’s credit card at the counter, not
at the table where theaple had eaten dinnerld(q 7.) Ziskroit prowiied a sworn handwritten
statement in which he declarétat the same young woman cabeek to the restaurant three
separate times asking for bottlefswine and vodka, prompting susipns. (Pl.’s Ex 3, ECF No.
39-4.) DelVecchio, however, reported that Ziskstétted that the suspect only came back on two
subsequent nights, each time watldifferent man, and that she ugbed gift card to pay for their
meals. (Incident Report at 7, 3¢ Ex. D, ECF No. 38-5.)

DelVecchio obtained the suspect’s licensegtaimber from Paccha, which revealed that
the license plate was registered to Stonickiepis and that a womaramed Kaylee Stonick €.,
“Stonick”) between the ages of twenty-fiand twenty-nine residedt the address on the
registration. (Defs.” Staflf 8-9.) On September 1, 2016, the police administered a photographic
array to Ziskroit. Id. § 11.) He selected a woman who is 8tinick as the suspect, indicating
that he was “certain” it was the womao had purchased the gift cardd.(1Y 11-12.) The

following day, a separate photographic array was shown to Paccha, from which he identified



Stonick as the suspectid(] 13.) The image of Stonick usedthe array was from a DMV photo
obtained by the Westport policéincident Report at 8.)

Paccha also forwarded an email frone ttating website to DelVecchio purportedly
showing a picture of the womarntivwhom he had been correspamgli (Defs.” Stat. 1 14.) While
Defendants claim that Paccha t@ldIVecchio that the woman the picture was the same woman
he met for the dated.), Stonick highlights a dcrepancy in this coention. According to the
affidavit accompanying DelVecchio’s subsequentsimerrant application, Paccha also indicated
that he realized during the date that the woorathe date was not the same person as the woman
in the online photo. (Pl.’s Stat. { 14a, ECF No. 38eEDelVecchioAff. § 4, Defs.” Ex. C, ECF
No. 38-4; DelVecchio Response to Pl.’s Interrog8, Pefs.” Ex. H, ECF No. 42-1.) In light of
Paccha’s identification, DelVecchio did not thitdk search for other members of the Stonick
household. (Defs.’ Stat. | 15.)

DelVecchio subsequently left two voice ssages at the Stonick residence on September
16 and 21, 2016.1d. 1 16-18.) On the day of the seconlli &onick called DelVecchio back
and left a voice messageld.(f 20.) DelVecchio returned the call the next day—September 22,
2016—and left a voice message, whigtonick did no return. (d. § 21). On that same day,
DelVecchio applied for an arrest warrant foor8tk based upon her professed probable cause to
believe Stonick had committed larceny in the tsigegree and illegal use of a credit card in
violation of Conn. Gen. Stat. &3a-125b and 53a-128d, respectivelyld. § 22.) The arrest

warrant affidavit did not state that Ziskroit haémdified a different ferma who was not Stonick

3 An individual commits sixth-degree larceny “when, with intent to deprive another of propéotpappropriate the

same to himself or a third person, he wrongfully takeiob or withholds such property from an owner” and the
value of the property is $500 or less. Conn. Gen. St&388.19; 53a-125b. A persoammits illegal use of a credit

card when hdnter alia, “obtains money, goods, services or anything else of value by representing without the consent
of the cardholder that such persorthis holder of a specified cardld. § 53a-128d(2).



from a photographic lineup. (Dé&tcchio Dep. at 28:17, Pl.’s Ex. 6, ECF No. 39-7.) Stonick did
not return DelVecchio’s call of September 22iuafter the warrant application was already
signed. (Defs.” Staf] 25.) Despite her failure to speak with Stonick, DelVecchio believed she
had probable cause for Stonick’s arresd. {1 23—-24.)

Assistant States Attorney Suzanne Vieux €¥4”) submitted DelVecchio’s application to
the court and believed, at thiene, that it was supported byagirable cause, given Paccha’s
identification of Stonick from g@olice photographic lineup and othieformation, regardless of
whether or not Ziskroit had beeble to identify Stonick. Id. § 32.) It was Vieux’s general
practice to consult the accompamyipolice incident report to resolve any lack of clarity in an
officer’s affidavit in support of aarrest warrant application and, if necessary, to instruct the officer
to add information from the incident report to the affidavid. { 30.) The parties dispute whether
DelVecchio submitted an incident report toeMk, though they agree that police officers often
provide such reports to the State’s Attorney’s €ffin connection with ars¢ warrant applications
and that DelVecchio had been instedtto submit one as a ruldd.(1 27-29; Pl.’s Stat. {1 27a—
29a.) Stonick represents that stained a certified copy of heriminal file andthat it did not
include a copy of the incident report. (Stonidk 1 5-6, Pl.’s Ex. 1, ECF No. 39-2.) The parties
agree, however, that it was thegtice of the local State’s Attaey’'s Office to return documents
submitted with an arrest want application to the pokcdepartment. (Pl.’s Stdf 33a.) Vieux
herself does not remember whether or notrehéewed DelVecchio’s police report, though she
remembers Stonick’s sa. (Defs.” Statf 31.)

As the Westport Police Deparént’s press liaison, LieutemiaFarrell shared news of
Stonick’s arrest with local news outlets|yreg on information obtained during DelVecchio’s

investigation. (Farrell Aff. 11 3—4, Defs.” Ex. ECF No 38-7.) Though the parties dispute the



substance of Farrell's press statements, thgsee that following ®hick’s denial of her
involvement in the case, Farrell “expressed that he was ‘confiddnbur investigation that we

did arrest the right person,” noting Paccha’s tiferation of Stonick from the photo lineup. (Pl.’s
Stat. 11 36a—37a.) Farrell was not aware thani&it had attempted toontact DelVecchio the
day before DelVecchio applied for the arrest watrras well as sometime several days after the
warrant was signed. (Defs.’ St§t40.)

Stonick ultimately denied having purchadeé gift card and in response the Westport
Chief of Police asked Lieutenant Jilli@abana (“Cabana”) to investigatdd.(f 42.) From her
search using the “CLEAR” database, Cabasaaliered another woman approximately Stonick’s
age named Jayna Stonick (“Jaynatjo lived at the same addremsd who is Stook’s sister.

(Id. 191 43-44, 49.) The CLEAR database was used by the detective bureatigaitol officers;
DelVecchio was thus unfamiliar withat the time of her investion and her initial search had
not yielded Jayna’s nameld (11 10, 45.) Cabana attemptethout success to reach Jayna by
phone. [d. T 46.) Jayna left the United States®eptember 10, 2016 and has not returned to
Connecticut. I@. 11 53-54.)In communications with Storkcthrough a messaging application
following Stonick’s arrest, Jayna deniledving gone on the date with Pacchial. { 49.)

After Stonick’s attorney went to Paris neeet with Jayna in late October 2016, however,
Stonick began to believe that the woman on the date was her sidtef 48, 50.) On October
28, 2016, Ziskroit, the waiter, wasmathistered another phmlineup in whichhe identified Jayna
as the suspect. (Pl.’s St§t60.) Two days later, a new photoray was administered to Paccha
that did not include Stonick’s photo, and “[h]e stated that he was 100% positive it was the girl he

picked in the first photo array which was identifesiStonick.” (Incident Report at 17.) Paccha

was also shown a photo from Jayna’s Facebook pageh Paccha indicated was not the suspect.



(Id.) On November 8, 2016, Cabana receivecm@uail containing an uigned statement from
someone claiming to be Jayna, which averred #ine went on the date with Paccha and was
responsible for the gift card purchase. (Defs.”.3t&tl.) Stonick came to believe that Jayna used
Stonick’s picture on the dating wetes which is why she thinks &éhPaccha chose Stonick’s image
from the photographic lineup. Id( I 52.) The charges against Stonick were dismissed on
November 20, 2017. (Pl.’s Stat. | 65; Pl.'s EXECF No. 39-6.) The pi#es dispute whether
Stonick has suffered ill effects asconsequence of these even&onick declares that she was
suspended from her job without pay as a resuthefarrest and believes that her career growth
will be hindered by the presence of negativticles on the Internet. (Pl.’s Stht5a.)

Stonick asserts claims agaimlVecchio pursuant to 42.S.C. § 1983 and the common
law of malicious prosecution. Sh#eges that DelVecchio violated her Fourth Amendment rights
by arresting her without probabtause and by submitting an dfiivit in support of a warrant
application that “omitted materially exculpatdnformation, contained false representations and
relied upon a tainted photo arrayerdification of Stonickby the victim.” (Pl’'s Mem. at 1.)
DelVecchio argues that Stonick’s Fourth Amendment claim fails as a matter law because: (1) there
was probable cause for Stonicligest; (2) the omissions froBelVecchio’s affidavit were not
material and, even if material, were includedtte police report submitted with the warrant
application and thus do not undermine the findingrobable cause; and (3) DelVecchio is entitled
to qualified immunity. (Defs.” Mem. at 9.)Stonick’s malicious prosecution claim similarly
implicates the contested question of whether &eest was supported by probable cause.
DelVecchio argues that this claim must fail fbe additional reason that the record lacks any
evidence suggesting that she acted with maliE@ally, Stonick alleges a defamation claim

against Lieutenant Farrell based on his purportidse statements to the media. Farrell submits



that this claim is deficient because his statements were true and because the statements were
protected by qualified privilegand are therefore not actionable.
Standard of Review

The standard under which the Court re\semotions for summary judgment is well-
established. “The court shall grant summary judgrfehe movant shows that there is no genuine
dispute as to any material factdathe movant is entitled to judgniexs a matter of law.” Fed. R.

Civ. P. 56(a). “A genuine issue ofaterial fact is one that ‘miglaffect the outcome of the suit
under the governing law’ and as to which ‘a reasonable jury could return a verdict for the
nonmoving party.” Noll v. Int'l Bus. Machines Corp787 F.3d 89, 94 (2d Cir. 2015) (quoting
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)).

The inquiry conducted by the Court wheriesving a motion forsummary judgment
focuses on “whether there is the need for a trial—whether, in other words, there are any genuine
factual issues that properly can be resolved bwlg finder of fact because they may reasonably
be resolved in favor of either partyAnderson477 U.S. at 250. Accordingly, the moving party
satisfies its burden under Rule 38/“showing . . . that there is absence of evidence to support
the nonmoving party’s casePepsiCo, Inc. v. Coca-Cola G&15 F.3d 101, 105 (2d Cir. 2002)

(per curian) (quotation marks omitted)Once the movant meeits burden, “flhe nonmoving
party must set forth specifi@cts showing that there & genuine issue for trial."Irizarry v.
Catsimatidis 722 F.3d 99, 103 n.2 (2d Cir. 2013) (quotiRgbens v. Masorb27 F.3d 252, 254
(2d Cir. 2008)). “[T]he partppposing summary judgment may notreig rest on the allegations

or denials of his pleading” testablish a disputed facWright v. Goord 554 F.3d 255, 266 (2d

4 Stonick also asserted a claim pursuant to Sections 7 and 9 of Article | to the Connecticut Constitution based on her
contention that DelVecchio lacked probmlbause for her arrest, though she banceded to the entry of summary
judgment for DelVecchio on this ctai (Pl.’'s Mem. at 22.)



Cir. 2009). “[M]ere speculation aronjecture as to the true naturiethe facts” will not suffice.
Hicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (citation omitted). The standard thus requires
“sufficient evidence favoring the nonmoving party #ojury to return a verdict for that party.”
Anderson477 U.S. at 249. “If the evidence is merelyocable, or is not significantly probative,
summary judgment may be grantedd. at 249-50 (citations omitted).

In assessing the presence or absence of a gedigioute as to a matarifact, the Court is
“required to resolve all ambiguitiemd draw all permissible factuafémences in favor of the party
against whom summajydgment is sought.Johnson v. Killian680 F.3d 234, 236 (2d Cir. 2012)
(per curiam) (quotingTerry v. Ashcroft336 F.3d 128, 137 (2d Cir. 2003)). “In deciding a motion
for summary judgment, the districburt’s function is not to weigh the evidence or resolve issues
of fact; it is confined to deciding whether dioaal juror could find infavor of the non-moving
party.” Lucente v. Int'l Bus. Machines Cor310 F.3d 243, 254 (2d Cir. 2002).

Discussion

Fourth Amendment Claim

“The Fourth Amendment prohibits ‘unreasonable searches and seizur@ariek v.
Leibowitz 874 F.3d 73, 81 (2d Cir. 2017) (quoting U.Sn€tloamend. 1V.) “For a seizure to be
reasonable, it must generally be supported by probable caMsed v. Rilling 921 F.3d 48, 69
(2d Cir. 2019). “Probable cause ‘to arrest exigten the officers have knowledge or reasonably
trustworthy information of factend circumstances that are suéfit to warrah a person of
reasonable caution in the belief that the persdoetarrested has committed or is committing a
crime.” Martel v. Town of S. Windsd662 F. Supp. 2d 353, 358 (D. Conn. 20@8jd, 345 Fed.
App’x 663 (2d Cir. 2009) (quoting/eyant v. Okstl01 F.3d 845, 852 (2d Cir. 1996)). An arrest

or search authorized by a judicial officer upon a finding of probableec@arsies a presumption



of reasonablenesszanek 874 F.3d at 81. This “presumption dam defeated by showing that a
defendant (1) ‘knowingly and deliberately, or with a reckless distegfathe truth,” procured the
warrant, (2) based on ‘fasstatements or material omissioribat (3) ‘were necessary to the
finding of probable cause.”ld. (quotingVelardi v. Walsh40 F.3d 569, 573 (2d Cir. 1994)).
“Recklessness may be inferred waére omitted information was ‘@dy critical’ to the probable
cause determination.”Rivera v. United State928 F.2d 592, 604 (2d Cid991) (citations
omitted).

As indicated previously, because a judi@#ficer made a finding oprobable cause for
Stonick’s arrest, DelVecchio astethat her conduct was presuiply reasonable. She further
asserts that the information that Stonick claiwas omitted from or rsstated in DelVecchio’s
affidavit was not material anddhefore could not undenine that presumptioof reasonableness.
DelVecchio additionally argues that a “correcteddaffiit’ that included the allegedly omitted or
misstated information would dtibrovide an objective basis teustain the probable cause
determination. Alternatively, DelVecchio assdftat she did not actually omit or misstate any
information in her warrant appliian because all of the relevantfawere included in her police
report. Finally, DelVecchio argues trsdte is entitled to qualified immunidy.

There is a Triable Issue as to Whether Stonick’s Arrest Was Supported by
Probable Cause

As discussed above, the inquiry for the Court is whether a reasonable factfinder could find
that DelVecchio: (1) knowingly ahdeliberately or recklessly proed the warrant for Stonick’s

arrest (2) in reliance upon material omissiongatgse statements (3) that were necessary to the

5 “IBlecause there cannot be an alléga of a constitutional violation where probable cajustifies an arrest and

prosecution,’Stansbury v. Wertmai@21 F.3d 84, 89 (2d Cir. 2013), the Cwowill first address whether there exists
a triable issue as to whether any purported omissiomsisastatements in DelVecchio&rest warrant application

undermined the presumption of reasonableness sustaining the probable cause detebafoadiaddressing the
guestion of qualified immunity.



probable cause tiyrmination. Ganek 874 F.3d at 81. The Court will address the first two prongs
of this inquiry before separately addsing the question of probable cause.

DelVecchio asserts that Paccha’s statemeéntelVecchio, to include his positive
identification of Stonickrom the photographic lineup, were saféint to establish probable cause
for DelVecchio to apply for the st warrant. “An arresting offer advised of a crime by a person
who claims to be the victim, and who has signed a complaint or information charging someone
with the crime, has probable causeeffect an arrest absentaimstances that raise doubts as to
the victim’s veracity.” Singer v. Fulton Cty. Sherjif63 F.3d 110, 119 (2d Cir. 1995). Here, itis
undisputed that Paccha selected Stonick’supgcfrom a photographic array only days after the
incident. However, Paccha also forwarded the picture of “Sophie” from the online dating site to
DelVecchio via email, and DelVecichtestified that sé believed the picture of “Sophie” on the
dating site was photo of Stonick. (DelVecchio Dep.@f:15.) Thus, Stonick argues, Paccha’s
admission that he realizedhile still on the datevith the suspect thathe was not the “Sophie”
from the online dating site significantly undermines Weracity or reliabilityof his identification
of Stonick in the photo array.

More specifically, although DelVecchio tesid that she thought that Stonick was the
person in the “Sophie” picturedm the dating websit@elVecchio Dep. at 65:15), her affidavit
acknowledges “[t]hat while pumpin§tonick’s gas [during the t&, Paccha noticed Stonick
removed the large sunglasses shlieen wearing, and was not thensgemale sent in the profile
picture on [the dating website®]’(DelVecchio Aff. | 4:see alsdelVecchio Response to Pl.’s

Interrogs. # 8 (“Mr. Paccha alexplained that the person depidtin the photograph of ‘Sophie’

6 Also problematic with DelVecchio’s affavit is that it is written in a fashiothat presumes ¢hidentification of
Stonick as the perpetrator, rather than first establishing the basis upon which such identification came to be believed.
If for no other reason, and there are others, the affidavit is misleading.

10



on her Badoo profile, which reemailed to me, was not the pemshe had met on the dinner date
on August 17, 2016.").) Yet if Paccha also repotteDelVecchio that the woman in the “Sophie”
profile wasthe woman with whom he had gone oe thate, which Defendants simultaneously
represent to be the case¢Defs.’ Stat. | 14), then his credibiliyith respect to any identification,
whichever one might turn out tee accurate, is significantly comgmised. Given the persistence
of this mutually exclusive evidence—from whid can be reasonably inferred that Paccha both
identified Stonick from a photo array and simo#dausly rejected a fiierent photograph of
Stonick as the perpetrator—the Court concludes$ 8tonick has raised genuine issue as to
whether a reasonable officer would have aatedthese contradictions and, if so, whether
DelVecchio knowingly omittethem from her affidavit.

Paccha’s credibility aside, Stonick also amsehat DelVecchio purposefully omitted
Ziskroit’s failure to identify Stonick from the ptographic lineup from heaffidavit and falsely
characterized Ziskroit’s statemeiaisimplicating Stonick in theiane. Indeed, DelVecchio stated
in the warrant application that Ziskroit stated that he was “Stonick’s waiter on 8/17/16 and that
Stonick also came back to the restaurantfdiewing two nights, (08/18 and 08/19), with two
different men and used the $300 gift card she had purchased with Paccha's debit card.”
(DelVecchio Aff. § 11.) It appears undisputedwewer, that Ziskroit never identified the woman
who accompanied Paccha to thetagrant by name. In fact, dentified a different woman

altogether from the photographic lineup. As suhh, affidavit, as wrien, is simply wrong and

7 Stonick also argues that Paccha’®pexposure to Stonick’s photo through the online dating site rendered the
photographic array unduly suggestive. While “[a]n identification cannot be used to sppgi@able cause if the
identification procedure was so defective that probable cause could not readmnbbted upon itDufort v. City

of New York874 F.3d 338, 348 (2d Cir. 2017) (quotation marks omitted), Stonick points to no evidence indicating
that the manner with which the array was presented was “inherently prejudicial,” or that Stonick’s photograph “stood
out from all of the other photographs as to ‘suggest to an identifying witness that [she] wakehptte e the
culprit,” United States v. Tha?9 F.3d 785, 808 (2d Cir. 1994) (quotidgyrett v. Headley802 F.2d 34, 41 (2d Cir.
1986)). The Court thus declines to find a disputed issuéhether or not the photo array itself was improper so as
rebut the presumption of probable cause at this stage of tlaiditig Stonick is free to pursue this claim at trial.

11



misleading in this regard. These omissiond amsstatements, Stonigcgues, are germane to
both the reasonableness of ratyion Paccha’s identification, a®ll as DelVecchio’s conduct in
submitting the affidavit whout this information.

DelVecchio responds that she did not omit thfermation from the warrant application
or otherwise proffer a materiatisrepresentation because the information concerning Ziskroit's
failure to identify Stonick was included in thecident report submittetb the state prosecutor,
which she attached to her submisslo(Defs.” Mem. at 13.) Asliscussed previously, however,
the parties dispute whether DelVecchio actuallyudel the report in the aligation for the arrest
warrant and Attorney Vieux, whsubmitted DelVecchio’s warrant plcation, does not remember
either way whether she reviewed the inaideport in this case. (Defs.’ St§t31.) Viewing the
evidence in the light most favorable to Stonick, Ishg raised at least a permissible inference that
the incident report was not submitted with the watregoplication. Moreover, even if the evidence
conclusively established that the incident réfpad been submitted, tiheport does not identify
the contradictions inherent in Paccha’s accoustudised above. The incident report states that,
according to Paccha, the woman in the “Sophie” picture “was not who he had met in person on
08/17.” (Incident Report at 7.) It does not revbalt Paccha also seamficture of the “Sophie”
profile to DelVecchio in which he equeal the photo with the suspect.

The Court therefore concludes that there exists a triable issue as to whether DelVecchio
knowingly or recklessly procurdtie warrant in reliance on mater@hissions or representations.
As noted above, recklessness barnferred from a finding thatéhomissions or inconsistencies

were “clearly critical’ to the probable cause determinatioage Rivera928 F.2d at 604, which,

8 The submission of the report to the prosecutor maylbearat to the factfinder's assessment of DelVecchiwss

reawhen she sought the arrest warrant. It has no bearing, however, on the issue of whether pusieatdl@cast
existed because there is no evidence that it wesepted to the judiciauthority, even assumirayguendothat the

prosecutor received the report.

12



in these circumstances, the Codeems an inquiry to be selved by the trier of factsee
Southerland v. City of New Yor&80 F.3d 127, 148 (2d Cir. 2012Although these alleged
misrepresentations may turn out to be no moa@ ticcidental misstatements made in haste, the
plaintiffs have nonetheless made ‘substantial preliminary hewing' that [the defendant]
knowingly or recklessly made fasstatements in his applicatiosufficient to undermine the
presumption of reasonableness at the summary judgment stage) (citation omitted).
The Hypothetical Corrected Affidavit

The Court next considers wther the purported omissmrand misstatements were
“necessary” to the probabtause determinationSee Ganek874 F.3d at 81. Stonick contends
that correcting the affidavit to account for teasmissions and misrepresentations eliminates the
probable cause needed to susthemwarrant application. DelVecchawgues to the contrary. In
assessing probable cause, courts look to the totality of the circumstances and examine “plainly
exculpatory evidence alongside inculpatory evageto ensure the court has a full sense of the
evidence that led the officer to believe that thveas probable cause to make arrest,” or, in this
situation, to seek a warraftr the Plaintiff's arrest.Stansbury 721 F.3d at 93 (quotation marks
omitted). In this context th€ourt must imagine “a hypotheticalrcected affidavit, produced by
deleting any alleged misstatements from the original warrant affidavit and adding to it any relevant
omitted information.” Ganek 874 F.3d at 82 (citin§oares v. Connecticu8 F.3d 917, 920 (2d
Cir. 1993) andescalera v. Lunn361 F.3d 737, 743-44 (2d Cir. 2004))if grobable cause is
lacking after such correction, then the falseestent was ‘necessary’ to secure issuance of the
warrant.” Id. The “corrected” affidavit in this caseowld include the following: (1) Paccha sent
DelVecchio an email containing the “Sophie” prefpicture in which he claimed that “Sophie”

was the woman on the date; (2) DelVecchio believed that the profile photo of “Sophie” was a

13



photo of Stonick; (3) Paccha also reported, adasét in the existing affidavit, “[tlhat while
pumping [the suspect’s] gas, Paccha noticed §tispect] removed the large sunglasses she had
been wearing, and wast the same female sent in the pieficture” (DelVecchio Aff. | 4)
(emphasis added); (4) Ziskraitas administered a photoray and identifiec different female

who is not Stonick as the suspect; and (5) Ziskroit never identified Stonick as the woman he saw
at the restaurant, witRaccha or thereaftér.

Considering the integral role that Pacchp&sitive identification may have played in
supporting the probable cause determinationfegh in DelVecchio’'s affidavit, the Court
concludes that the omissionseidified by Stonick all “bear upothe reliability of the overall
information provided,” and thusdha reasonable factfinder coulddithat they were necessary to
the probable cause determinatioklcColley v. Cty. of Rensselaet40 F.3d 817, 826 (2d Cir.
2014);see also Southerlan®80 F.3d at 144 (concluding thaethuestion of whether the court
“would have issued the order cha corrected affidavit been ggented to it” could not be
determined as a matter of lawhdeed, the confluence of materactts in dispute and previously
discussed necessitates the conolushat this is one of thosdoubtful cases” in which “summary
judgment is inappropriate.McColley, 740 F.3d at 823 (quotingelardi, 40 F.3d at 574).

Accordingly, the question of whether DelVeazlhviolated Stonick’s Fourth Amendment
rights is reserved to the jumynless DelVecchio is entitled tualified immunity, which the Court

addresses next.

9 In addition, the corrected affidavit would refer to “the suspect” when detailing the nature of the offense and the
victim’'s complaint in those paragraphs where the affieat not specifying an actual identification of Stonick. As
notedsupra the affidavit as drafted presupposes Stonick’s inmolent in the criminal activity and is misleading for

this reason as well.

14



Qualified Immunity

“[Q]ualified immunity protets government officials from #uf ‘their conduct does not
violate clearly established stébry or constitutional rights oivhich a reasonable person would
have known.” Gonzalez v. City of Schenectad28 F.3d 149, 154 (2d Cir. 2013) (quottigrlow
v. Fitzgerald 457 U.S. 800, 818 (1982)). The shield aialified immunity insulates law
enforcement officials from liability in their indidual capacities unless tipdaintiff demonstrates
“(1) that the official violated atatutory or constitutional rightnd (2) that the right was ‘clearly
established’ at the time tifie challenged conductGanek 874 F.3d at 80 (quotingshcroft v. al-
Kidd, 563 U.S. 731, 735 (2011) (quotikigrlow, 457 U.S. at 818)). With spect to the first issue,
the Court has already concludedttthe question of whether DelVeaghiolated Stonick’s Fourth
Amendment rights must be resolvaga trier of fact. As to theesond inquiry, the ght to be free
from unreasonable seizurese., an arrest not supported Ilprobable cause, was “clearly
established” at the time DelVecchio sought Stonick’s arr8se, e.g.Yorzinski v. Imbert39 F.
Supp. 3d 218, 227 (D. Conn. 2014) (citifgrry v. Ohig 392 U.S. 1, 9 (1968)). Howeveii]h
this Circuit, even where the law is ‘clearly esisibd’ and the scope of afficial’s permissible
conduct is ‘clearly defined,” the qualified immunity defense also protects an official if it was
‘objectively reasonable’ for him at the time thfe challenged action to believe his acts were
lawful.” Southerland680 F.3d at 141 (quotinbaravella v. Town of Wolcotb99 F.3d 129, 134
(2d Cir. 2010) (brekets omitted)).

On the issue of “objective reasonablernesise Second Circuit & provided, at least
arguably, conflicting guidance. In some cases,Sbcond Circuit has instructed courts to “look
to the hypothetical contents of'@rrected’ applicatn to determine whether a proper warrant

application, based on isxing facts known to thepplicant, would still hae been sufficient to
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supportarguable probable cause to make the arrest as a matter of |Bacalerg 361 F.3d at
743-44 (emphasis added). “Arguable probable caxssts if either (a) it was objectively
reasonable for the officer to believe that probable cause existed, or (b) officers of reasonable
competence could disagree on whetherglobable cause test was meld. at 743 (quotation
marks omitted)see also Ganel874 F.3d at 82 (explaining thétthe corrected affidavit lacks
probable cause, defendants ark stititled to immunity”if a similarly situated law enforcement
official could have held anbjectively reasonable—even if mistaken—belief that the corrected
affidavit demonstrated the necegsprobable cause”)The Second Circuit has recognized in this
context that “arguable probable cause” presents‘amalytically distinct test for qualified
immunity [that] is more favorable to thefioers than the one for probable causeBSEe Escalera

361 F.3d at 743.

In other cases, however, the Second Circust $tated that “a court may grant summary
judgment to a defendaibhased on qualified immunitnly if the evidence, ewed in the light most
favorable to the plaintiffs, digmses no genuine dispute that agmstrate would have issued the
warrant on the basis ofdtcorrected affidavits."Southerlangd 680 F.3d at 144 (quotation marks
omitted); see also Golino v. City of New Hayé&50 F.2d 864, 872 (2d Ci1991) (holding, in
denying qualified immunity undehe corrected affidavidoctrine, that “[t|heveight that a neutral
magistrate would likely hae given the above infmation, along with thether information that
was concealed or misrepresented, is not a legatigndsit rather is a question to be resolved by
the finder of fact”). This standard essengiauplicates the inquiry already undertaken by this
Court concerning whether the affidés alleged omissions or misstatements were material and if
so, whether they were “necessary” to the probable cause determiragierMcColley740 F.3d

at 831 (Calabresi., concurring) (“Disagreements about wita corrected affavit establishes
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probable cause are identical to disputes over imoh weight a magistrate would have given to
the omitted evidence.”). Applying this more stringent standard would therefore necessitate a
finding that DelVecchio is not, byay of summary judgment, entitléo qualified immunity.
Relying upon the immunity-friendly “arguablprobable cause” standard, DelVecchio
maintains that even a hypothetical correcteddaffit that included Ziskroit’s identification of a
different suspect would not deft the “arguable” probable caufse Stonick’s arrest because
Ziskroit’s failure to identify Stonick does noteaken Paccha’s credibility so as to undermine the
reasonableness of DelVecchio’'s determinati@elVecchio also relies on Paccha’s subsequent
declaration that he was “100[%] positive [the suspect] was the girl he picked in the first photo
array,”i.e., Stonick. (Defs.” Reply at 2—3, ECF No. 42iaitIncident Report at 17).) DelVecchio
further notes that Paccha’s identification was a@oorated by the fact that the suspect’s vehicle
was registered at the address at which Stoniskied. Stonick, by contrast, asserts that “[the
plainly exculpatory and omitted fatttat Ziskroit never identifie@tonick as the suspect weakens
the basis for probable cause.” (Pl.’'s Meml4f) DelVecchio’s argument does not account for
the above-discussed mutually exclusive and cditiary identifications by Paccha. Nor does it
address the erroneous statement in DelVecchiodaafitithat Ziskroit identified Stonick by name.
(SeeDelVecchio Aff. 1 11.)And Stonick is correct that Ziskroit's identification of a person other
than Stonick is not simply ddional information, but inform#on that directly contradicts
Paccha’s identification.Cf. Garcia v. Gasparri193 F. Supp. 2d 445, 451 (D. Conn. 2002)
(holding that probable cause ramed under hypothetical correctedfidavit where the alleged
omissions did “not contradict the information contained in [theeiffs] application for the arrest

warrant.”).
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While the “arguable” probable cause standsten requires that immunity be granted, the
Court does not believe the rule was intended weal®w(] all such doubtful cases, ensuring that
... ajury trial will in fact never be realizedSee McColley740 F.3cat 831-32 & n.8 (Calabresi,
J., concurring). Moreover, it is pcisely the Court’s uncertainty swhether a reasonable officer
in DelVecchio’s situation could have believed thatorrected affidavit égblished the requisite
probable cause that the Courtrgaves the issue as falling within the jury’s provinc8ee
Escalera 361 F.3d at 743—-44. The case is simplydiose to call on summajudgment. Given
the details of the investigatiand the presentation of the warrapiplication aset forth above,
the Court concludes that under eitlstandard for assessing “ebtiive reasonableness,” the Court
cannot determine that DelVecchioeistitled to qualified immunitas a matter of law.

The motion for summary judgment as to Stonick’s Section 1983 claim against DelVecchio
in her individual capacity is accordingly dentéd.

Malicious Prosecution

“Under Connecticut law, a plaintiff assexgi malicious prosecution must prove that: ‘(1)
the defendant initiated or procured the institutioerahinal proceedings ainst the plaintiff; (2)
the criminal proceedings have termied in favor of the plaintiff{3) the defendant acted without
probable cause; and (4) the defemdacted with malice, primarilipr a purpose other than that of
bringing an offendeto justice.” Spak v. Phillips857 F.3d 458, 461 n.1 (Zdir. 2017) (quoting
Brooks v. Sweeng®99 Conn. 196, 210-11, 9 A.3d 347 (2010)). “Probable cause has been defined

as the knowledge of facts suffioteto justify a reasonable [pergoin the belief that he has

10 Stonick purports to bring her claims against the Dddats in their individual and official capacitieSe€SAC 1

4-5)) However it is well established that “[a] § 1983 claim against a municipality or against an official sued in
his official capacity . . . cannot be sustained unless the plaintiff shows thabldwgoni of her federal rights was the
result of a municipal custom or poli€yLore v. City of Syracusé70 F.3d 127, 168 (2d Cir. 2012) (citiNpnell v.

Dep't of Social Servs436 U.S. 658, 694 (1978)). Stonick does not allege that DelVecchio violated Stonick’s rights
as a result of a custom or policytbé Westport Police Department and adawgly DelVecchio ientitled to summary
judgment on any official capacity claim Stonick asserts for a violation of her Fourth Amendment rights.
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reasonable grounds for prosecuting an actidBrdoks 299 Conn. at 211 (quotation marks and
citation omitted). “Malice may be infieed from lack of probable causeralls Church Grp., Ltd.

v. Tyler, Cooper & Alcorn, LLP281 Conn. 84, 94, 912 A.2d 1019 (200s8¢e also Mulligan v.
Rioux 229 Conn. 716, 746, 643 A.2d 122894) (“Want of probable caa and malice, combined,
are essential. If the evidence supports the formmemneed not consider the latter, since it may be
inferred. Thus, having determined that the dedeisl lacked probable cause as a matter of law,
we conclude that the jury caliteasonably have inferred thaétlefendants acted with malice”)
(quotation marks and internaitations omitted).

Defendants do not contest satisiac of the first two elements but argue that the record
lacks evidence that DelVecchio acted without prédabuse, for the reasons discussed previously,
or that DelVecchio acted with malice. Stonick incorporates her prior arguments in arguing that
the corrected affidavit reveals the absence of pleluse. She further submits that “the element
of malice is shown by DelVecchio’s reckless dgaird for the clearly established constitutional
rights of Stonick and the statuyoduty of police officers to disose exculpatory information to
the prosecutorial official,” citing Conn. @GeStat. § 54-86¢. (P.Mem. at 26—-27.)

For the reasons discussed ir ttontext of Stonick’s FourtAmendment claim, the Court
concludes that Stonick “has matthe requisite showinthat a reasonable jugould find that the
entire set or some subset of the omissions dad &atements in the arrest warrant affidavit was
material to a finding of probablcause and, moreover, that thogsg@issions and fae statements
were made knowingly, intemmally or with reckless dregard for the truth.”Golino v. City of
New Haven761 F. Supp. 962, 968—69 (D. Conaff,d, 950 F.2d 864 (2d Cir. 19913ee also

Acevedo v. SklayA53 F. Supp. 2d 164, 169 (D. Conn. 2008holding denial of summary
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judgment on reconsideration where “the Fourthediment and related claims . . . all turn on
whether probable cause (or at the very laggtiable probable caysexisted or not”).

Accordingly, the motion for samary judgment as to the ofaof malicious prosecution
is denied.

Defamation

“At common law, to establish a primacfa case of defamatiorthe plaintiff must
demonstrate that: (1) the defendant publislaediefamatory statement; (2) the defamatory
statement identified the plaintifd a third person; (3) the defatoey statement was published to
a third person; and (4) the plaintiff's reputatisaffered injury as a result of the statement.”
Gleason v. SmolinskB19 Conn. 394, 430, 125.2d 920 (2015) (quotation marks and brackets
omitted). “A defamatory statemieis defined as a communicatiorathends to harm the reputation
of another as to lower him in the estimationtioé community or taleter thirdpersons from
associating or dealing with him.Id. at 431 (quotingcweklinsky v. Mobil Chem. G&67 Conn.
210, 217, 837 A.2d 759 (2004)). “[The actionable, the statementist be false . . . and under
the common law, truth is an affirmative defert® defamation . . . the determination of the
truthfulness of a statement is a question of fact for the jud..{quotingCweklinsky 267 Conn.
at 228-29). The statement must also “conveglgactive fact, as generally, a defendant cannot
be held liable for exgssing a mere opinion.Crismale v. Walstanl84 Conn. App. 1, 18, 194
A.3d 301 (App. Ct. 2018).

“Defamation is comprised of the torts of litketd slander: slandes oral defamation and
libel is written defamation.’Skakel v. Grageb F. Supp. 3d 199, 206 (D. Conn. 2014). Defamation
is “actionableper sé if it either “charges arime which involves moral turpitude or to which an

infamous penalty is attached,” or it “ung[s] a man in his pfession and calling.”ld. (quoting
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Gambardella v. Apple Health Care, In@6 Conn. App. 843, 850-51, 863 A.2d 735 (App. Ct.
2005)). “[T]he modern view” of crime to which an infamous ety is attachedis that the
crime be a chargeable offense whig punishable by imprisonmentSilano v. Cooney189 Conn.
App. 235, 245, 207 A.3d 84 (App. Ct. 2019) (quotBadtista v. United Illuminating Cp10 Conn.
App. 486, 493, 523 A.2d 1356 (App. @B87)). “Once the pintiff has establised that the words
are false and actionable per sayipg any statutory provision togtcontrary, she is entitled under
Connecticut law to recover general dansagéthout proof of special damagesid. at 242
(quotingMiles v. Perry 11 Conn. App. 584, 602, 529 A.2d 199 (App. Ct. 1987)).
Statements from the Cminal Arrest Synopsis

Stonick rests her defamation claim principallyfoar statements thatarrell sent to the

press in a written “Criminal kest Synopsis” on October 17, 2016:

(1) The victim and Stonick had dinner at Finaime Trattoria, 165 Post Road East in
Westport on 08/17/16.

(2) The victim paid for the meal, and Stonidquested a $300.00 gift card to be paid by
the victim’s credit caravithout the victim knowing.

(3) Stonick reportedly excused herself frone tiable to use the sgoom, and asked the
manager to complete the gift card charge.

(4) Stonick then returned to thestaurant on 08/18/16 and 08/19/(ifing the gift card she
purchased fraudulently using tietim’s credit cad information.

(Pl.’s Mem. at 22see als@&ynopsis, Pl.’s Ex. 2, ECF No. 39-Farrell responds that when taken
in context, these statements are true, becaegetinvey the facts adaged by Paccha, the crime
victim. Farrell notes that the statemeate prefaced by the report that “[o]n August 23, 2016,
Westport Officers met the victinaf this incident at Westport Police Hispuarters regarding a
larceny complaint,” and are situated among other statements about Paccha’s provision of the

license plate number and positive identification of Stonick from the lineup. (Defs.” Reply at 8-9.)
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Farrell also argues that his statts did not charge Stonick wighcrime of moral turpitude nor
harm her in her profession and contend that she has accordingly not demonstrated dgfamation
se—thus requiring her to “plead and prove specific damages to preVadratefamation claim.”
(Defs.” Mem. at 30.)

This latter argument is meritless. Farrediisest synopsis explicitly charges Stonick with
larceny in the sixth degree and illegal useaotredit card—crimes &t are punishable by
imprisonment. See Conn. Gen. Stat. 8§ 53a-125b(b) (sklbgree larceny is a class C
misdemeanor)id. 88 53a-128d; 53a-128i(a) (credit card agsrare class A misdemeanors if the
value of the property at issue doegt exceed $500 in a six-month period);§ 53a-36 (Class A
and class C misdemeanors allow for terms of ingpnsent “not to exceed one year” and “not to
exceed three months,” respectivelyilhese are therefore crimes “to which an infamous penalty is
attached.” See Wade v. Kay Jewelers, |ndo. 3:17-CV-990 (MPS), 2018 WL 4440532, at *5—
*6 (D. Conn. Sept. 17, 2018) (“[Blecause Wade hggall defamatory statements accusing him
of crimes potentially pushable by imprisonmenite. larceny or illegaluse of a credit cardee
Conn. Gen. Stat. 88§ 53a-119, 53a-128seq,. . . . reputational harm is conclusively presumed.”);
Silang 189 Conn. App. at 243-45 (explaigi that a crime need notsal be a crime of moral
turpitude to constitute defamatiper seso long as it implicates anfamous penalty).

As to Farrell’'s contention #t, when viewed in contextjs statements are non-actionable
because they are true, such a deieation cannot be mades a matter of law at this stage of the
proceedings. Indeed, the jury is entitled to reject this contention. While the arrest synopsis opens
by stating that Westport Officerset with Paccha regarding hisdany complaint, it continues,
“[t]he victim stated he was on a firdate with a woman named ‘Sophi@ho was later identified

by officers as Katherine Stonitk(Synopsis, Pl.’'s Ex. emphasis added).) It then sets forth the

22



“facts” underlying Stonick’s purportecriminal actions, as captured in the four statements on
which Stonick relies. Except fordtuse of the word “reportedly” the third sentence, the synopsis
arguably contains no qualificatiathat the statements were meakegations. When read in
context, therefore, thgynopsis is susceptéto competing interpretatins, at least one of which
supports the defamation claimsSee Wade2018 WL 4440532, at *6 (jecting defendant’s
argument that “confusing an inno¢gerson with a guilty person doaot constituta defamatory
statement identifying the innodemerson,” as “deliberate fag is not required to prove
defamation per se”) (brackets omitted). Such compadi interpretations require that the
determination of truthfulness be resolved by the j8ge, e.gGleason 319 Conn. at 431.
Farrell’s Statement Regarding Stonick’s Bged Failure to Respond to the Police

Stonick also cites Farredl’October 27, 2016 email to a refgorat Channel 3 News, in
which Farrell stated, in response da inquiry about Stonick’s @&im of false aest, that the
Westport Police were not dromgj the charges againstrhén that email, Farrell statethat Stonick
“never responded to thavestigating officer,.e., DelVecchio. $eeFarrell Email, Pl.’s Ex. 7,
ECF No. 39-8). Farrell &nowledges that this sehent was false at thene it was made. He
asserts however that the statement is not adtierisecause it is protected by qualified privilege
insofar as he made the statetnduring an ongoing invéigation. Farrell urgethe Court to apply
qualified privilege to all of ta allegedly defamatory statemenitscluding the éur statements
discussed above.

Statements made in connection with polioceestigations are gerally not actionable
because they are protedtby qualified privilege.See, e.gHohmann v. GTECH Corp910 F.
Supp. 2d 400, 405 (D. Conn. 2012) (citidgpkins v. O’Connqr282 Conn. 821, 832, 925 A.2d

1030 (2007)). This quasi-judicial privilege encompasses communications “made directly to a
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tribunal, but also to those preparatory commuiooa that may be directed to the goal of the
proceeding.”Hopking 282 Conn. at 83%ee also Kelley v. City of Hamdéyo. 3:15-CV-00977
(AWT), 2017 WL 3763839, at *3 (D. Conn. Aug. 30, 20{applying the privilege to “information
contained in police reports artde arrest warrant application™When considering whether a
gualified privilege protects a defendant in dadeation case,” the first inquiry “is whether the
privilege applies, which is a question of law,” while “[tlhe second is whether the applicable
privilege nonetheless has been defeated thratgylabuse, which is a question of fact.”
Gambardella v. Apple Health Care, In@91 Conn. 620, 628, 969 A.2d 736 (2009) (citations
omitted).

Farrell cites to no authority concluding that communications to the press are in any way
“directed toward the achievement of the objeaftditigation or any other proceedings,” as is
required to fall within the privilege’s scop&ee Hopkins282 Conn. at 849. The Court therefore
declines to find, as a rar of law, that Farrell’s statemerdse protected by glifeed privilege
and the motion for summary judgment is accaytjirdenied as to theefamation claims.

Conclusion

For the foregoing reasons, Defendants’ motion for summary judgment is DENIED as to
Stonick’s Section 1983 claim against DelVeccimder individual capacity and GRANTED to
the extent Stonick alleges a Section 1983 clagainst DelVecchio iher official capacity,
DENIED as to Stonick’'s state law clainfer malicious prosecutn and defamation, and
GRANTED as to Stonick’s clairagainst Officer DelVecchio under the Connecticut Constitution.

SO ORDERED atBridgeport, Connecticut, thigth day of February 2020.

/sl Kari A. Dooley

KARI A. DOOLEY
UNITED STATES DISTRICT JUDGE
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