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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

MARK J. PATANEet al,
Plaintiffs,

V- No. 3:17¢v-01381(JAM)

NESTLE WATERS NORTHAMERICA,
INC.,
Defendant

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Plaintiffs havefiled this class action lawsuit alleging that defendant Nestlé Waters North
America, Inc(“Nestlé€) fraudulentlylabelsand selldts Poland Spring bottledater product as
“spring water” when in faat is not spring water as defined by laMestléhasnow moved for
summary judgment on aiif plaintiffs’ claims arising under the laws Gbnnecticut, Maine,
Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania, and Rhod€&dsland.
the reasons set forth belowyill deny the motion except as to onegtHintiffs’ claims under
Rhode Island law.

Nestléargues for dismissal on the ground that there is no private right of action for the
violation of state “spring water” standard laws and, alternatively, that any rigltioh is
foreclosed bysafeharbor exemptions under state law and by doctrines that limit collateral
attacks on statessued permits or licenses. Based on my statstdg- evaluation of these
arguments, | generally conclude that the lack of a specific right of action feiotagon of a
state law spring water standard does not foreclose the underlying conduct from beinglactiona
underseparatestate statutes that prohibit unfair and deceptive trade practices or fraggn bein

actionable to the extent that they amount to fraud and breach of contract. | furthedeenc
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with the exception of Rhode Islandhkat at least a genuine issue of fact remains whatestlie
is entitled to the benefit @ny regulatory safe harbor exempti@nsvhether plaintiffs’ claims
amount to an impermissible collateral attack on stseed licenses or permits.
BACKGROUND

Nestlélabels andsells its Poland Spring water products as “spring water” in retail, home,
and office marketdoc. #2291 atl (T 1).Plaintiffs havepurchased Poland Spring wasénce
2003 and reside in Connecticut, Maine, Massachusetts, New Hampshire, New Jersepriew Y
Pennsylvania, and Rhode Islatigid. (12). Nestléhaspackaged its water at bottling facilities in
Poland Spring and Hollis, Maine, and Framingham, Massachusetts, sinca@§iace 2009
has alsaused dourth facility in Kingfield, Maine.Id. at 2(T1 3-4. From 2003 to 2017, the
water packaged at these four facilities cdrom eightsites in Mainelbid. (5).

In 2018,I dismissedlaintiffs’ initial complaintbecauseheir state law claimas framed
were all preempted by the federal Food, Drug, and Cosmetic RBICA"), 21 U.S.C. 88 301-
392. Doc. #142Patane vNestléWaters N. Am., Inc314 F. Supp. 3d 375 (D. Conn. 2018).
Plaintiffs thenfiled anamended complaint on behalf of consumers in the eigtastistedabove
as well asvermont, alleging state common law claims for fraud and breach of contract in
addition tostate statutory claims for consumer fraud and unfair trade pradiioes#160]
dismissed the Vermont law claimsdallowedthe rest tgoroceed Doc. #179Patane vNestlé
Waters N. Am., Inc369 F. Supp. 3d 382 (D. Conn. 201@Igintiffs seekamong other

remediesmoney damages and a permanent injunction enjoesggléfrom selling its Poland

! Nestlécontends that this is the class period; plaintiffs argue that it extends to thet fdese#2291 at2 (5).
Plaintiffs have not yet filed their motion for class certification, at which time itldvbe appropriate for the Court to
decide the class period, if any. Nevertheless, the fact that there has been no ifles8aedetermination poses no
bar to ruling orNestlés motion for summary judgmerfieeSchweizer v. Trans Union Coyfl.36 F.3d 233, 239 (2d
Cir. 1998) Kurtz v. KimberlyClark Corp, 321 F.R.D. 482, 507 (E.D.N.Y. 2017)



Spring water as “spring water.” Doc. #160 at 283-3dstlénow moves for summary judgment
on all of plaintiffs’ claims Doc. #219.
DISCUSSION

The principles governing the Court’s review of a motion for summary judgment are well
established. Summary judgment may be granted only if “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitledytngatias a matter of
law.” Fed. R. Civ. P. 56(a). The Court must view the facts in the light most favorable to the party
who opposes the motion for summary judgment and then decide if those facts would be
enough—if eventually proved at triakte-allow a reaonable jury to decide the case in favor of
the opposing party. My role at summary judgment is not to judge the credibility of witnesses or
to resolve close contested issoéfactbut solely to decide if there are enough facts that remain
in dispute to arrant a trialSee generallyolan v. Cotton572 U.S. 650, 656-57 (2014)dr
curiam); Benzemann v. Houslanger & Assocs., PL824 F.3d 73, 78 (2d Cir. 2019).

This case involves state law claims over which the Court has federal diversity
jurisdiction. Absent aontrollingdecision from a stat® highest court on a question of state law,
a federal cours role is to carefully predict how the state court would rule on the pgsented.
See Haaw. Nationwide Mut. Fire Ins. C0918 F.3d 231, 233 (2d Cir. 2019). In so doing, a
federal court should give proper regard to the relevant rulings ofates sower courts and may
alsoconsider decisions from other jurisdictions on the same or analogous $seese Thelen
LLP, 736 F.3d 213, 219 (2d Cir. 2013) (subsequent case history omitted).

Nestlémoves for summary judgment on three groukdlst, Nestléargueshat there is
no private right of actiounder applicable s law for the claimed violatianby Nestléof state

law “spring water” standard®oc. #219-1 at 18-27. Second, Nestlgues that applicable state



law recognizes aafe harbordefenseo foreclose liability against Nestig light of alleged state
regulabry approvalof Nestlé “spring water” for saléd. at 2738. Third, Nestléargues that this
lawsuit functions as aimpermissible collateral attackn the administrative approvals of state
regulators for the sale of NeS# product as “spring watend. at 3948.

In the discussion below, | will address this trio of arguments with respect to etheh of
applicableStates in alphabetical order. Because the parties’ briefing overwhelminggeon
plaintiffs’ statutory claims, | will address those claims before turning to the cartamoclaims.

Connecticut

1. Privateright of action under Connecticut law

In Count VI of the amended complaintajmtiffs allege a violation of the Connecticut
Unfair Trade Practices Act (“CUTPA"onn. Gen. Stat. 88§ 42-110a—42-118&¢gwwhich
creates a private right of actitm recover damagder “[a]ny person who suffers any
ascertainable loss of money or propertyas a result of the use employment of a method, act
or practice” that amounts to “unfair methods of competition and unfair or decegi$vera
practices in the conduct of any trade or comméide 88 42-110g(a), 42-110b(afUTPAIs
expressly intended tthe remedialand be so construédd. § 42-110b(d).

As | have previously ruled, Connecticut law adopts the federal “spring water” standar
See Patane369 F. Supp. 3d at 392-93 (citing Conn. Gen. Stat. 88§ 21a-150(14) and 1590e{c)).
Connecticut Food, Drug and Costit Act ( CFDCA"), Conn. Gen. Stat. § 21a-@t seq,
provides in turn that “[a] food shall be deemed to be misbrandedf its [gbeling is false or
misleading in any particularitl. § 21a-102(a), and “food” is defined to include “articles used for

... drink for humans,id. 8§ 21a-92(10). Yet the CFDCA does not provide a private right of



action; instead, it states that ‘lajuch proceedings for the enforcement, or to restrain violations,
of this chapteshall be by and in the name of the state of Connecticut§ 21a-99.

Nestléargues that plaintiffs’ CUTPAlaim may not proceed on the basis of a statute such
as the CFDCA that does not itself provide for a private right of action and allowsooiity f
public enforcement by the State of Connecticut. Accordingdestlé “the Connecticut Supreme
Court has repeatedly held private plaintiffs cannot predicate a CUTPA clairlatioris of law
barring private enforcement actions.” Doc. #218t24. In fact, however, the Connecticut
Supreme Court has ruled to the contrary in cased#gttéfails to cite or acknowledg&ee
Artie’s Auto Body, Inc. v. Hartford Fire Ins. Cd 19 A.3d 1139, 1150-51 (Conn. 2015)

(allowing CUTPA claim based on violation tife Connecticut Unfair Insurance Practices Act,
which itself has no private right of action provision and which allows only for enforcdipent

the insurance commissioneBgler Bros. v. Wine Merchants of Connecticut,,|IB80 A.2d 138,
146-47, 149-50 (Conn. 2005) (allowing CUTPA claim based on violation of the Liquor Control
Act, notwithstanding that the Liquor Control Act vests exclusive authority for its enferden

the department of consumer protection). Thus, as the Connecticut Supreme Cousdrtils rec
noted, ‘a plaintiff may predicate a CUTPA claim on violations of statutes or regulatians th
themselves do not allow for private enforceme@€hatiempo v. Bank of Am., N.219 A.3d
767,792 n.16 (Conn. 2019).

Nestlérelies instead on cases thatve nothing to dwith whether a CUTPA&laim may
proceed on the basis of a violation of a different statute for which there is ne@ prgdatof
enforcement. Doc. #219-1 at 24 nn.88r exampleNestlécitesPerezDickson v. City of
Bridgeport 43 A.3d 69 (Conn. 2012), a case that does not mention CUTPA and that stands for

the unremarkablproposition that a plaintiff may not sue under a statute unless the legislature



intended a suit to be brought undee statuteOf course, CUTPA itself expresslyqvides for a
private right of action, sBerezDicksonis irrelevant here.

Nestléalso relies orConnelly v. Housindwuthority of City of New Haverb67 A.2d 1212
(Conn. 1990), aasein which the Connecticut Supreme Court concluded that the acts @fla loc
housing authority were subject to one of CUTPA’s exemptions, Conn. Gen. Stat. § 4ZHi40c.
exemption has nothing to do with whether a CUTdPim may be predicated on conduct in
violation of another statute that does not itself provide for a private right of action.

Nestlésimilarly misplaces its reliance @iass v. Rite Aid of Connecticut, Int6 A.3d

855 (Conn. Super. Ct. 2009¥f'd, 16 A.3d 737 (Conn. App. 2011). There, the court held that
consumers could not bring a CUTPA claim to recover overpaid sales taxes iaqaasdthe
relevant state sales tax statute expressly creates an alternative administraiilyetoeracover
any such overpayment—specifically, consumers could apply to the Commissioner of Revenue
Services for a refundeeBlass 16 A.3d at 860-63. Here, however, the CFDCA provides no
alternative means of recovery for consumers. Nor is there any Connectictg it precludes
the use of CUTPA to seek a remedy for a violation of the CFCBeA, e.gWater Pollution
Control Auth. of the City of Norwalk v. Flowserve US, @82 F. App’x 9, 15 (2d Cir. 2019)
(no CUTPAclaim for violation of the Connecticut Product Liability Act which has a provision
that makes it the exclusive means by which a party may secure a remedy for an injuy from
defective product)Accordingly, | conclude that the lack of a private right of action under the
CFDCA does not preclude plaiffis’ CUTPA claim.

2. Safe harbor exemption under Connecticut law

Nestléclaims the benefit of CUTPA’s “safe harbaemption provisionCUTPA

expresslyexempts from liability “[tfansactions or actions otherwise permitted under law as



administered by any regulatory board or officer acting under statutory authority of & stiat
the United Statesandit places “[t]he burden of proving exemption . . . upon the person
claiming the exemption.” Conn. Gen. Stat. § 42-110c.

To determine the application of this exemption, a court must first identify the
“transactions or actions” at issue by determining “the broader pattern ofyabgitite
defendant, not the specific allegations of misconti@@arcia v. Fry 186 F. Supp. 3d 228, 234
(D. Conn. 2016Jciting Connelly 567 A.2d at 1213, 12163ee alsaVind Corp. v. Wesko Locks,
Ltd., 2018 WL 8729585, at *4 (D. Conn. 2018) (conduct at issue is “importing foreign-
manufactured products into the United States for sale to furniture manufattuoétbe alleged
“making [of] false declarations regarding the country of origin of a préfuéere, Nestlés
broader pattern of activity is its sale of bottled water as “spring water” iné€étiout.A court
mustalsodeterminewhether the conduett issue—the sale of bottled water as “spring water”
is “expressly authorized and pervasively regulatéh’mand Josef Enterprises, Inc. v.
Connecticut Nat. Banl646 A.2d 1289, 1305 (Conn. 199é)mphasis omitted)

According toNestlé, it is entitled to the benefit of the safe harlxengtion because
“regulatory agencies in the eight states at issue, charged by law with regulasatetbé
bottled water, have indisputably preapproved and authorized the sale of Polan® $sring
‘spring water,” including the usef the terms ‘springvater’ and ‘natural spring water’ on its
labels.” Doc. #219-1 at 27. The trouble, however, is that the evidence submiNiedtiddoes
not conclusively show that Connecticut regulators specifically appidestlés sale of bottled
water as “spring waterNestlés evidence with respect to Connecticut regulatory approvals
includes but a smattering of annual licenses for just some of the years withiesthpariod and

that were issued by the Connecticut Department of Consumer Protectibthese ligeses



reflect permissioffior bottled water in generaind without any furthenreference oapproval
specific to spring water. Doc. #219-3 at 104-114 (Mathews Decl. Exs. DD, EE, grek&R)so
Doc. #229-19 (Connecticut license application requiring applicant to identify “Type of product”
as ‘BottledWater” or “OtherBeverage” but without specification of “spring water”).

Nestlé haslso submitted correspondence from its compliance consultant to the
Connecticut Department of Consumer Protecsiating Nestlé’s intent to sell its water as
“spring water’ Doc. #219-3 at 116-12@Mathews Decl. Exs. GG and HHut the relationship
of these representations Ngstléto the approval and issuance of licenses is unclear.

Kevin Mathews—a formerNestléemployee responsible for obtaining its licenses from
1989 to March 2019-etherwise attests th&dr Connecticut and all the othdates at issue in
this case “each issued licenses, permits or certificates approving the Balaraf Spring bottled
watea as ‘spring water’ in their respective states.” Doc. #219-3 at 2 (1 4). Baldhis(that the
licenses specifically approvethe sale of Poland Spring water “as ‘spring watas flisputed by
plaintiffs andit is not conclusively corroborated by refece to the legal or agency materials that
establish the scope and effect of the issued liceBsesalsdoc. #254 at 41 15)(plaintiffs’
supplemental declaration lack of information from Connecticut regulators re approval of
spring water designatig; Doc. #2661 at 45 (1115-19) (plaintiffs’ second supplemental
declaration re depositions of compliance consultant and Mathews showing their fiask of
hand knowledge concerning scope of administrative review and approval); Doc. #265-1 at 16
(Nestlécompliance consultant deposition testimony re lack of knowledge that Connecticut
“affirmatively determined that Poland Spring water complies with the FDA identitgaitd”)
Thedocuments do not conclusively corroborate Mathewlsisn that Conneatut specifically

approved the sale of Poland Spring bottled wasespring waterand Mathews otherwise



acknowledged at his deposition (Doc. #2b&t 8)that he had no personal knowledge for his
conclusory statements about the scope and effect ofissated license$See Spiegel v.
Schulmann604 F.3d 72, 81 (2d Cir. 2010) (district court may not rely at summary judgment on
evidence that would be inadmissible hearsay at.fial)

Nestléargues that “[flor safe harbor immunity to attach, it is only lggalevant what
action the states took€., did the state issue a permit or license authorizing the sale of Poland
Spring® bottled water as spring water?)” and that “[h]Jow a state reached its deteomitoati
authorize the sale of Poland Spr@gottledwater as spring water is not relevant to the safe
harbor defense.” Doc. #267 at 3. Even assuming this to be so, a genuine fact issue remains as to
whether the Connecticut licenses actuatinstituted an authorization for the sale of Poland
Spring bottledvateras spring waterAccordingly, | conclude that genuine fact issue remain
with respect to whether the CUTPA safe harbor exemption provision applies.

3. Coallateral attack under Connecticut law

Nestléfurther argues that plaintiffs’ CUTP&aim amounts to an improper collateral
attack on the issuance of a license to sell bottled water by the Connecticut [Repaitm
Consumer Protection. Baeven assuming Connecticut law limits lawsuits that function as a
collateral attack on the issuance of gulatory permit, plaintiffs do not seek to penalize or
enjoinNestlés sale of bottled water in general, and as explained above a genuine fact issue
remains whetheConnecticut regulatory authorities expressly apprdvestlés sale of bottled

water as “spgng water” within the meaning of Connecticut law. Accordingly, a genuine fact

2The Mathews declaration makes a similar conclusory and hearsay asseréiachfane of the othetates at issue
in this litigation in addition to Connecticut. For the same reason as explaineahddoecause Mathews does not
have firsthand knowledge and any demonstrated admissible basis for knowledge beyosdtatet in the
documents attached kis declaration, | decline to conclude that such statements by Mathews climnactee
scope and effect of eastate’s regulatory actions is sufficient to preclude a genuine fact issue @sukeof
whether any of thetates approved the sale of &odl Spring water as spring water.



issue remains before | can determine whether plaintiffs’ lawsuititurscas an improper
collateral attack of a regulatory permit under Connecticut law.

Maine

1. Privateright of action under Maine law

In Count Xl of the amended complaint, plaintiffs allege a violation of botMttiae
Unfair Trade Practices Act (‘MUTPA”), Me. Rev. Stat. tit.88 205-A-214and the Maine
Uniform Deceptive Trade Practices Act (“MUDTPANe. Rev. Stat. tit. 10 8§ 1211-1216.
MUTPA creates a private right of action to pursue damages and equitabléréijafny person
who purchases . . . goods . . . primarily for personal, family or household purposes and thereby
suffers any loss of money or property . . . as a result of the use or employment by another person
of a [prohibitedtrade practice” Me. Rev. Stat. tit. 5, § 218IUDTPA in turncreates a private
right of actionto seekinjunctive reliefagainst ay person who, “in the course of his business . . .
[rlepresents that goods .have. . .characteristics. . that they do not have .;.[r]lepresents
that goods . .are of a particular standard. if they are of another; . . . [a]dvertises goods . . .
with intent not to sell them as advertised ; or [e]ngages in any other conduct which similarly
creates a likelihood of confusion or misunderstanding.” Me. Rev. Stat. tit. 10, 8§ 1212(1), 1213.
Its remedies areifi addition to remedies otherwise available against the same conduct under the
common law or other statutes[®Maine].” I1d. § 1213.

As | have previously ruled, Maine law adopts the federal “spring water” star@sed.
Patane 369 F. Supp. 3d at 392-93 (citing Code Me. R. 10-144 Ch. 231 N\Ne&tléargues that
Maine law does not provide for a private right of action for a violation of the statspaing
water” standardNestléfurtherargues that because the law of Maine does not expressly create a

private rightof action for the misbranding of a product as spring water, then plaintiffs may not

10



rely on MUTPA or MUDTPA to pursue such a claim. Bigstlédoes not cite authority to show
that an action for a violation of MUTPA or MUDTPA is precluded if the action ischasea
violation of astate lawregulation for which there is no standalone cause of action.

Nestlémisplaces itseliance onNVawenock, LLC v. Dé&pof Transp, 187 A.3d 609 (Me.
2018),a case in which the Maine Supreme Judicial Court restated the getethht “[when a
private right of action exists . . . it is most often created by express langitage612, and
concludedhat a particular Maine law known as tBensible Transportation Policy Act did not
create a private right of action. Thding in Wawenocklid not address MUTPA or MUDTPA.

In light of the remedial purposes of MUTPA and MUDTPA and in the absence of preaedent t
suggest that tlse statuteshould be given a restrictive interpretation, | decline to conclude that
under Maine law aause of action under MUTPA or MUDTPA may not proceddaf

underlying unfair or deceptive conduct constitutes a violation of a regulatory or statutory
provision of Maine law for which there is no independent cause of action.

Nestléalso citedrirst of Maine Commaodities v. DubB34 A.2d 1298 (Me. 1987), but
that casédnas nothing to do with allowance of a private right of action. Instedciisses an
express exemption undstUTPA, id. at 1301-02anissue thagoes td\estlés safe harbor
defenseaather than the existence of a private right of action. Accordingly, | conclude that the
lack of an express private right of action for the violation of Maine’s spring watedtasd does
not preclude a cause of action under MUTPA or MUDTPA.

2. Safeharbor exemption under Maine law

MUTPA expresslyexemptdrom liability “[t] ransactions or actions otherwise permitted
under laws as administered by any regulatory board or officer acting under statutoryyaathori

the State or of the United Statelle. Rev. Sta tit. 5,8 208(1).The statubry provisionwas

11



amended in September 2007 to expressly reduateaparty seeking immunity show bothat
“[i]ts business activitieare subject to regulation by a state or federal agencythantit] he
specificactivity that would otherwise constitute a violat@i{MUTPA] is authorized, permitted
or required by a state or federal agency or by applicable law, rule or regulationror othe
regulatory approval.ld. § 208(1)(A){B).3

The parties do not dispute thééstlés “business activities” argenerally‘subject to
regulation” by an agencyThe sale of bottled water in Maine is regulated by the Maine
Commissioner of Agriculture, Conservation and ForesegMe. Rev. Stat. tit. 32, 8§ 1751-
1854, and the MainBepartment of Health and Human ServiceeCode Me. R. 10-144 Ch.
231, 8§ 1-11.

To evaluateNestlé’s claim to the exemptiothen,| must initially determinavhat is
Nestlés “specific activity that would otherwise constitute a violatiofMUTPA]” by
considering “the allegedly illegal conduc€Campbell v. First Am. Title Ins. C&44 F. Supp. 2d
126, 134 (D. Me. 2009iting Good v. Altria Group, In¢.501 F.3d 29 (1st Cir. 2008ff'd,

555 U.S. 70 (2008), arfdrovencher v. T & M MortgSols., Inc.2008 WL 2447472, at *7 (D.

3 A preliminary issue is whether the amendment to the MUTPA should apply reteacti only prospectively

from its effective dateSeeHulin v. Fibreboard Corp.178 F.3d 316, 3189 (5th Cir. 1999) (state retroactivity
doctrines substantive for purposedssoie Railroad Co. v. Tompkin804 U.S. 641938). In Maine, ‘absent
language to the contrary, legislation affecting procedural or remedial rightklde applied retroactively, whereas
legislation affecting substiéive rights should be applied prospectivégnd at the same timeall statutes will be
considered to have a prospective operation only, unless the legislative intentdnttheyds clearly expressed or
necessarily implied from the language us&steenvall v. Maine Mut. Fire Ins. Co788 A.2d 165, 1667 (Me.
2001). Amendments are naabstantive if theydo not change thiegal significanceof acts occurring before the
amendments.Id. at 167. | find that the second part of the amendment issdustantive because‘loes not alter
existing rights or obligations, but merely clarifies what those existing rightslaightions have always be&n
Maine Sch. Admin. Dist. No. 27 v. Maine Pub. Employees Ret988sA.2d 391, 399Me. 2009) (cleanedp). It
simply clarified the “transactions or actions” at issue, what it means for thieen“tiherwise permitted,” and what
are ‘laws as administered by any regulatory board or officer acting under statutorgitguththe State or of the
United State$ But see Provencher v. T & M Mortg. Sols., Ji08 WL 2447472, at *7 n.5 (D. Me. 2008)
(finding, without explanation, amendment was “clearly substantive”). Eveimasg the first part of the amendment
is substantive (because a business’s specifin$tctions or actions” can be regulatorily approved without its
general “business activities” being subject to regulation), whether that érash@ecase here is not disputed.

12



Me. 2008)).Here, the specific activity alleged ¥olate MUTPA is Nestl& sale of ordinary
groundwater as “spring water” in Mainef. Good 501 F.3d at 55-5&fgarette manufacturer
use of the terms “light” ah“loweredtar and nicotine” in its product advertisemeastthe
specific activity at issye

Next I must determingvhetherNestlés sale ofits water as “spring water"is
“authorized, permitted or requiréty law. SeeCampbel] 644 F. Supp. 2d at 134. This express
requirement was added in 2007 in an apparent attempt by the Maine legislature to ctarify tha
MUTPA exempts only those transactions “otherwisemitted nototherwiseregulated” Id. at
133 (quotingGood 501 F.3dat 58); see alsd’rovencheyr2008 WL 2447472, at *T' The
defendants do not identify any of their actions, which the plaintiff has alleged violated
[MUTPA], as being specifically permitted by any statute or regul&}idn.

A similar analysis applies undsftUDTPA which expressly exempts from liability
“[c]londuct in compliance with the orders or rules of, or a statute administereddolgral, state
or local governmental agency.” Me. Rev. Stat. tit. 10, 8§ 1214(1MA)rther provides that
MUDTPA “shall be construed to effectuate its general purpose to make uniform the law of those
states which enact’itid. § 1215.

Maine courts appear ttave only once had occasion to apply the MUDTPA exemption.
In Laing v. Clair Car Conaction 2003 WL 1669624 (Me. Super. 2008)sedcar purchaser’s
MUDTPA claimagainstthedealer forfailure to disclosehe car’s accident history failed under

the exemptiori[b]ecause [the dealegroperly complied with . .[a] statute specifically

4 Nestlés reliance orFirst of Me. Commodities v. Dup&34 A.2d 1298 (Mel987) andWyman v. Prime Disc.
Sec, 819 F. Supp. 7¢D. Me. 1993) which itself relies oiDubg ignores that the First Circuit understdadbeto
hold that the exemption applies to conduct that “is subject to specific standatdshefenforcement @in
administrative agency, not merely those circumstances in which the agencyédasgstheme is generally
‘extensive’ or ‘detailed.”Good 501 F.3d at 58.

13



enumerating the disclosure duties of used car dealdrat*3. The statute in question required
dealers to disclose any damage the vehicle sustained “if that information is knbwrdeater,
Me. Rev. Stat. tit. 10, § 1475@&KD), and the purchaser did not dispute that the dealér
obtained two inspections of the vehicle that showed no darBageaing, 2003 WL 1669624,

at *1. The court’s interpretation MUDTPA’s textwould appear to exempt from liability
conduct that is alleged to be unlawful under MUDTPA, thatalsocomplies with the terms af
statute that specifically sets forth duties governing such conduct.

Because the parties have not cited, and | have not found, any other authority defining the
proper scope of iIMUDTPA exemption, | turn to the statute itsetfindful that MUDTPA was
enacted in 1969 and went into effect in 19IM3Maine, statutes are interpreted to give effect to
the legislature’s intenSeeFord Motor Co. v. Darling’s 151 A.3d 507, 515 (Me. 2016).
Accordingly, courts start by attempting to apply a statute’s plain language in the conkext of t
statutory scheme, construing it to avoid surplusage, interpretations “inimical to tie publ
interest,” andabsurd or illogical resultsbid. Only if a statute’s text is ambiguousll courts
turn to legislative history and other indicia of legislative intént.

First, | must determinéhe “conduct” at issuéNestléappears to allegenat the conduct at
issue is its sale of Poland Spring wasr‘spring water,” Doc. #219 at 30 plaintiffs appear to
allegethat it is the misleading of consuregboc. #229 at 35. As | have already noted] tiag
court appears tbave interpretethe conduct at issue as thehavioralleged toviolatethe
MUDTPA. | agree with that interpretatiofihat the word “conduct” appears in an exemption
provision and is followed bthe phraséin compliance with[certainotherlaw]” suggests that
the conduct at issue muatleast barguably unlawful. ie MUDTPA liability provision lists a

series of behaviors that constitute deceptive trade pradgticag]ing “[r]epreserjing] that

14



goods . . have. . .characteristicdor] ingredients . . . that they do not hdwand concluding
with “any otherconduct which similarly creates a likelihood of confusion or of
misunderstanding.” Me. Rev. Stat. tit. 10, § 1212¢ébyphasis added]his interpretation also
promotes harmony with the MUTPA exemptidtere,Nestlés alleged unlawful behavior its
allegedlydeceptivesale ofordinary groundwatesis“spring water”in Maine.

Second]) must determingvhether the conduct is “in compliance with” certain other.
Because MUDTPA instructs that it is to be interpreted in conformity with otherssaithes, |
look to other &ates that, like Maindhaveadoptedhe federal Uniform Deceptive Trade Practices
Act (“"UDTPA"), 7A U.L.A. 265 (1964 & 1966), including its exemption provisiih,8 4(a)

For examplethe Colorado Supreme Counas interpreted the phrase “in compliance with” to
mean‘requiredby” or “specificallyauthorizedby” otherstatuts or regulations, while also
noting the statute’s “broad remedial purpos&hbdwpiece Homes Corp. v. Assurance Co. of
Am, 38 P.3d 47, 56 (Colo. 200Ihe exemption has been interpreted similbghthe Illinois
Supreme CourSeeJohnson v. Marshall Field & Cp312 N.E.2d 271, 274-76 (lll. 1974)
(finding corduct at issue was exempt because the “authority” to engage in it was “explicitly”
granted by statute). The Oregon Court of Appeals interpreted its exemptiomeserarrowy

“to exempt onlyconductthat ismandatedoy other laws,” noting that the underlying purpose of
the statute “is to protect consumers from certain’aklisds v. Paul’'s Auto Werkstatt, In&10
P.2d 874, 876 (Or. App. 199Brom all this | interpret the exemption to apply onlyNestlés

conductwaseither required or specifically authorized lay.®

51 acknowledge that similar exemption provisions have been interpreted wliffevg other sites, such that entire
industries are exempt if regulated under a separate statutory s@esme.gNe. Georgia Cancer Care, LLC v.
Blue Cross & Blue Shield of Georgia, In676 S.E.2d 428, 4334 (Ga. App. 2009). But | find these interpretations
to be in the minority and textually unpersuasive, because MUDTPA’s exemption retfpaitesnduct be “in
compliance with,” not simply “regulated by,” certain other laws. MUDTPA algpressly provides that its remedies
are not preempted by remedies availablether Maine statutes.
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Third, I mustdeterminewvhetherthe conduct is in compliance with “the orders or rules of,
or a statute administered byfealeral, state or local governmental agehEpr the reasons
stated in my discussion of the MUTPA exemptiNiestiéhas failed to show that its sale of
Poland Spring water as “spring water” is required or specifically authorizeaytggency order
or rule, or by any statute. Rather, gtatutesandregulationdNestlécitesshow onlythat the
bottled water industris regulatedhrough licensure and that bottled water must conform with
the legal standard of identity for spring wateeeMe. Rev. Stat. tit. 32, 8§ 1751-1854; Code
Me. R. 10-144 Ch. 231, 88 1-11. Crucially,sbestatutedo notmake the grant of a license
contingent on approval of how the bottled water is to be labeled or otherwise marketed.
example, although the agency must approve the source of the evgtespring, borehole, well),
that approval is based dime source’s “water quality’i.e., whether or not it is safe for
consumption), Code Me. R. 10-144 Ch. 231, § 3(J)(3), namely maximum contaminanidevels,
app. A, rather than a finding that the soudmntity is what the applicant says it is
Nestléhassubmitted numerous documents from Maine regulatory agencies Nésste
submits licenses for 2003 and 2017 but nimn¢he intervening years. Doc. #219-3 at 18-26
(Mathews Decl. Exs. A and B). These licenses do not purport to authastieto sell Pland
Spring water as spring watéinder a heading of “License Type,” the licenses state “Beverage
Plant,” and under a heading for “Authorizations,” the licenses state “WHikl. The licenses
do not refer to the term “spring water,” and therefrenas to the years 2003 and 2017 they do
not establish on their face ththe State of Maine issued a licemseermitfor Nestléto sell
Poland Spring water as spring water. Although the declaration of Kevin Mathews #ssert
“[tlhe DWP’s [Drinking Water Program’sissuance of these licenses was Maine’s approval and

authorization to sell Poland SpriRgoottled water in Maine as ‘spring water,” Doc. #219-3 at 3
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(1 5), thee is no norhearsay basis to credit Mathewsharacterization of the scope and effect
of these licenses.

Nestléalso submit@ hodgepodge déttersit receivedat various times over the course of
two decadefrom various compliance officers and geologiat theDrinking Water Program of
the Maine Department of Health and Human Services. Doc. #219-3&(R¥athews Decl. Ex.
Exs.C,D, E, F, G, H, |, J, K, and L). About haffthese letters statedo more tharthe “opinion”
of the Drinking Water Program that water produced from vaidestléboreholdocations meet
the definition of spring watét These “opinion” letters appear to be non-binding “advisory
rulings,” rather tharbinding ordersSeeCode Me. R. tit. 10-144 Ch. 231, 81A) (citing Me.

Rev. Stat. tit. 5, 8§ 9001 Nestlédoes nothing to show that such an “opinion” constitutes a
license, permit, or other approval that is necessary to invoke a safe harbor exem@ibrPA
or MUDTPA.

The remaining letters go further state that certain bdneles “[a]re approved by the
DWP as public water supply sources” and that they “[m]eet the U.S. FDA definitisprofg
water’ according to 21 CFR § 165.110(a)(2)(ViEven assuming that these letters have legally

operative force for purposes of invoking a safe harbor exemption under MUTPA or MUDTPA,

6 SeeDoc. #2193 at 28 (Mathews Decl. Ex. C) (compliance officer “opinion” letter of Deémmm30, 2003 for
certain boreholes in the vicinity of the Poland Spring bottling plant in Poland Spring,)Mdirze 32 (Mathews
Decl. Ex E) (compliance officer “opinion” letter of October 31, 2000 for certain lmeshin Poland, Maine)d. at
34 (Mathews Decl. Ex. F) (compliance officer “opinion” letter of July 2, 2004ddam boreholes in Pierce Pond
Township, Maine)id. at 36 (Mahews Decl. Ex. G) (compliance officer “opinion” letter of June 14, 2006 féaioer
boreholes in Dallas Plantation, Maing); at 4142 (Mathews Decl. Ex. I) (geologist “conclusion” letter of
December 23, 2013 for a borehole in Hollis, Maine).

7 SeeDoc. #2193 at 44 (Mathews Decl. Ex. J) (compliance officer letter of August 15, 201@uitiple boreholes
serving theNestlébottling plant in Kingsfield, Maine)d. at 46 (Mathews Decl. Ex. K) (compliance officer letter of
April 15, 2014 for multiple boreholes serving tRestlébottling plant in Framingham, Massachuseits)at 48
(Mathews Decl. Ex. L) (geologist letter of August 28, 2017 for multiple borelselesng theNestlébottling plant

in Hollis, Maine);see also idat 30 (Mathews Decl. Ex.)dgeologist letter of January 23, 1998 stating that “the
Drinking Water Program approved your application to label water from the Pure Mo8pting borehole as
‘spring water™);id. at 38 (Mathews Decl. Ex. H) (compliance officer letter of September 12,280g that the
“[tThe NWNA-Bradbury Spring sources and bulk water loadout facility are hereby approved” andhtuithszl"
under the label: ‘Poland Spring Natural Spring Wé&der.
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Nestlédoes not show that these approvals cover all sources of water and the entireitidhatper
issue in this action. Indeed, even the declaration of Kevin Mathews is equivocal aboerwheth
alleged approvals extended to all of the Poland Spring water produced, stating thapfjtige
water sources that supplied water to eacthiNekflé’s] four bottling facilities fothe Poland
Spring® brand during the period 2003 through 2017, inclustade or allof the eight springs
referencd in Plaintiffs’ complaint.” Doc. #219-3 at 2 (1 3) (emphasis addechordingly, |
conclude that at least a genuine fact issue remains wlteéheafe harbor exemption applies to
defeat plaintiffs’ MUTPA and MUDTPA claims under Maine law.

3. Coallateral attack under Maine law

Nestléfurther argues that plaintifféfMUTPA and MUDTPAactiors amount to an
improper collateral attack dviaine agency detminations. But, as explained above, the
predicate for this argument is missing: there remains a genuine fact issthemthe State of
Maine approved the sale of all the Poland Spring bottled water as spring watethbaibject
of the complaint irthis action. Accordingly, it is premature to consider any argument that this
action constitutes an impermissible collateral attack on lisemspermits issued by the State of
Maine.

M assachusetts

1. Privateright of action under Massachusetts law

Count VIl of the amended complaint alleges a violatiorhefMlassachusetts Consumer
Protection Act (“MCPA”"),Mass. Gen. Laws ch. 93A, 88 1-11, which prohibits “[u]nfair
methods of competition and unfair or deceptive acts or practices in the conduct otlaror tra
commerce.” Mass. Gen. Lawh. 93A, § 2(a). The MCPA (which is commonly referred to

simply as “Chapter 93A"¢reates a private right of actiém pursue damageand equitable relief
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for consumers “injured by another person’s use or employment of any [prohraded
practice]” Id. § 9(2).

As | have previously ruled, Massachusetts law adopts the federal “sprin{ statetard.
See Patane369 F. Supp. 3d at 391 (citing 105 Mass. Code Regs. 500@)D(Nestléargues
that Massachusetts law does not provide a private right of action for this regulatosyopr.

Seg e.qg, Barbuto v. Advantage Sales & Mktg., LL N.E.3d 37, 49-50 (Mass. 2017)
(discussing general principles governing whether to imply a private right of action fratotae st
that does not create one).

Even assuming that there is no private right of action for the violation of the
Massachusetts spring water regulation, the releyaesgtionis whether a cause of action under
Chapter 93A may be based on conduct that violates the Massachusetts spring watdr standa
The answeunder Massachusetts lasvthat a cause of action undenapter 93Anay be based
on conduct that violates another provision of law for which there is no private right of action
provided that two conditions are met: {fljhe violationamounts to an unfair or deceptiaet in
and of itself; and (2) if recovery under Chapter 93A would be compatible with the objeritves
enforcement mechanisms of the underlying I8eeDrakopoulos v. U.S. Bank Nat. Ass391
N.E.2d 1086, 1097 n.194ass.2013); Whitehall Co. v. Merrimack Valley Distrib. C&.80
N.E.2d 479, 483 (Mass. App. Ct. 2003Quizzero v. U.S. Bank Na&ssn for Residential
Funding Mortg. Sec. I, Inc2018 WL 3651351, at *3 (D. Mass. 2018).

| conclude that both of these requirements are met. First, plaintiffs allegecttaids
engaged in conduct that is unfair or deceptive in and of itsbHtNestléhas sold them one
thing (ordinary groundwater) while passing it off as something else (spring wdter). T

complaint is replete with allegations that Nes$i#s not merely engaged in a hypertechnical
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violation of the spring water standard but has violated the standard by inherently deceptive and
fraudulentmeansAt least a genuine fact issue remains wheltestlédid so®

Second, allowing recovery under Chapter 93A for an inherently unfair or deceptive
violation ofthespring water standard would be compatible with the objectives and enforcement
mechanisms for a violation of the Massachusetts spring water standard. Thigebjdtte
standard is to distinguish between spring water and other forms of wateecarety under
Chapter 93As compatible withMassachusetts law prohibiting the misbranding of bottled water
and violationsf the standard of identity for spring water in marketfdgel05 Mass. Code
Regs. 500.090. Notwithstanding the absence of an express private right of action for a violation
of the Massachusetts spring water standard, this does not mean that it would be ibt®mmpati
with or frustrate the enforcement mechanisms for a violation of the Mass#shaing water
standard to allow a violation of the standard to serve as the basis for a privatef eatisa.o
Moreover, &hough Massachusetts law provides for public enforcement of a misbranding of
bottled waterseeMass. Gen. Laws ch. 94, 88 10EY%, 10F, there is no further provision barring
private enforcement or specifying an alternative remedial scheme for thoseaytbe injured
as a consequence of a violation of the spring water standard.

Not to the contrary are cases cited\stlé For example, iMcGonagle v. Home Depot,
U.S.A., Inc.915 N.E.2d 1083 (Mass. App. Ct. 2009), the Massachusetts Appellate Court
declined to allow &hapter 93A claim to proceed for a violation of an otherwiseawionable
sales tax regulation where there was nagallien that the defendant profited from #ikeged

violation and where state laatherwiseallowed for an alternative administrative remedy for the

8 This case is distinguishable, for example, fidthitehallin which the Massachusetts Appellate Court concluded
that a Chapter 93A claim was properly dismissed because it was premised legatioalof price discrimination in
violation of a different statute without additional allegations of an adversecimpaompetition, and price
discrimination alone was not a prohibited trade practice under Chapter 93A. 730 Bt4B83-87.
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overcollection of sales taid. at 1089-90;see also Whitehal780 N.E.2d at 487 (competitor’s
bare allegtion of price discrimination in violation of a state statnd without additional
allegations of harm toompetitiondid not amount to the type of violation that is actionable under
Chapter 93A.° | conclude that plaintiffs have a right of action to pursue their Chaptecld8a
on the basis of the condubiey allege that violates the Massachusetts spring water standard.

2. Safe harbor exemption under Massachusetts law

Chapter 93Aexpressly exempts from liabilitfransactions or actions otherwise
permitted under laws as administered by any regulatory board or officer acting underystat
authority of the commonwealth or of the United States,” and places “the burden of proving
exemptions . . . upon the person claiming the exemptions.” Mass. Gen. Laws ch. 934,tBeS.
Massachusetts Supreme Judicial Court has ndtgdat burden is a heavy ohéspinall v.
Philip Morris, Inc, 902 N.E.2d 421, 42MMass.2009).It is heavy because “a defendant must
show more than the mere existence of a relatexen overlapping regulatory scheme that
covers the transaction” but rathentist show that such schemrmatively permitsthe practice
which is alleged to be unfair or deceptiviaid. (internal quotationand citationromitted);see
also Malden Transp., Inc. v. Uber Techs.,.Ji8386 F. Supp. 3d 96, 103 (D. Mass. 20Eame).

Here,there is clearly a regulatory scheme that covers the labeling and saleeaf bottl
water in Massachusettiscluding through licensunender the Massachusetts Department of

Public HealthSeeMass. Gen. Laws ch. 94, 88 10A-10G, 187-192; 105 Mass. Code Regs.

9 Nestléalso quoteénimal Legal Def. Fund Bos., Inc. v. Provimi VE€arp., 626 F. Supp. 278 (D. Massa)f'd,

802 F.2d 440 (1st Cir. 1986), for the proposition that plaintiffs cannot “enforce cBdptbe Massachusetts statute
which parallels the FDCA, in a private action under the Massachusetts consataetiqn | statute.”ld. at 283.

But the court irProvimiultimately ruled on grounds that a state law cause of action would be preemptddray fe
law, id. at 286 n.5—an issue that | have separately addressed in my prior rulings in this Set@alsdumont v.
Reily Foods Cg 934 F.3d 35, 43 (1st Cir. 201@JICPA action under Chapter 93A involving food labeling not
preempted by federal law where “tbenduct that does violate the federal regulations is also deceptive under
Massachusetts law by virtue of its nature rather than its federal illéyality
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500.001-500.008, 500.090-500.213. But although bottled wegionly be sold as “spring

water” if it meets the applicable standafddentity, 105 Mass. Code Regs. 500.04Q), a
genuine fact issueemainsfor the reasons detailed belovhether the State of Massachusetts has
specificallypermittedNestléto sell its bottled water as spring water.

Massachusetts law requires the sigsion ofwaterquality test result$o the
Massachusetts Department of Public HefdtHicenses to selfirinking waterfrom out-of-state
sourcesld. 500.093. But the law does not require that a regulator affirmatively approvukehat
bottled wateor its labels comply with thepring water standard of identity. For outstéte
sources of water, the law requires ttiety “shall be licensed or approved by the government
agency having jurisdiction, if such jurisdiction issues such licenses or approvals,apodgy
of the current such license or approval shall be provided to the Department by the bottler upon
application and reapplication for a license, and upon substantial modification of the @ourc
source treatment, or upon the additadra new sourcé.ld. 500.091(C)(1). Moreover, “[]
bottlers who use an owf-state or foreign water source shall provide documentation to the
Department from the appropriate government agency regarding the type of water source to be
used in finished products, as specified in 21 CFR 1658dffled Watei(e.g.well, spring,
etc).” 1d. 500.091(C)(2).

The regulationsurtherspecify an approval process for the sale of “new” sources of
water. One of the regulations provides as to odtafe sourcelike Poland Spring watéhat
“[p]rior to the sale of products using any new or substantially modified source or new or
substantially modified treatment, the bottler shall submit to the Department the information
specified in 105 CMR 500.091(A)(4) and (6)d’: 500.091(C)(2). These cited provisions in turn

require the specific identification &t]he type of source (e.g. well, spring),” a “detailed location
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of the source,any “[ijnformation about the use and treatment of the source,” and “if the source
is not a public water system,” the provision of analytic information about the water’s
microbiological, physical, radiological, and chemical quality as required to be sedboittin-

state sources of watdd. 500.091(A)(4)(a)(b), (d), and (f) (citing 105 Mass. Code Reg.
500.093(A)(1)(a)).

In addition, for any source of “new” water the applicant must also sufwine label for
each container size and brand name of the product that is proposed to blel sold.”
500.091(A)(6)(a). As to such “new” sources dter, the regulations stateat “[t]he bottler
shall not sell products manufactured with water from the new or substantiallyiedatifirce or
new or substantially modified treatment until written approval is received from trerteent.
Id. 500.091(C[4).

This review processomports with théVlassachusettsottled wateticense application
which requireghat applicantselfidentify the water source typend submit “[lpbelsfor each
container size and brand name of the product that are sold in Massachusetts.” Doc.a#229-17
It further provides that they submilf required source and finished product analysis.at 2.

Nestléhas submitte@dn assortmerdf permits issed bythe State of Massachusetts and
the Town of FraminghanteeDoc. #219-3 at 67-7@8Mathews Dek Exs. S, T, and U). None of
these permits referto spring water. Thus, the permits themselves do not substdméiate
declaration by Kevin Mathews that “[t{]MDPH issued permits to NWNA for its bottling
facilities after it determined the spring water sources supplying water toftuilgees were
compliant with the FDA standard of identity of spring water . ld..at 8 (122). Thiscase is
thereforedistinguishable fron®’Hara v. Diageo-Guinness, USA, In806 F. Supp. 3d 441 (D.

Mass. 2018)pn reconsideration370 F. Supp. 3d 204 (D. Mass. 2019), in which the court
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applied the safe harbor exemption in part asdfier aghe regulatory agency specifically
reviewed and approved that aspect of the proooitke label (but not the product’s carton)
concerning the product’s source that the plaintiffs contended was misleading.
On the other handNestléhas alsasubmitted numerous approval letters from the

Department followind\Nestlé’s notificatiorthrough its compliance consultantthe Department
at various times of “new” sources of Poland Spring water. Doc. 821t%684 (Mathews Ddc
Exs. V and W).For examplepne of the letters issued by the Department states as follows:

This letter is in response to your letter of March 6, 2003,

requesting approval of a new spring product being produced at the

Poland, ME plant which is a blend of three springs, Poland Spring,

Evergreen Spring, and Garden Spring. | have reviewed the analytic

results and labels sent and am approving the addition of the

product to the permit.
Id. at 77 (Mathews DécEx. V); see alsad. at 7384 (Mathews Ddc Ex. W) (compilation of
six lettersor email from the Department on various dates from 2003 to 2014 approving addition
of new spring water sourceshestlé’s existing permitsAlthough these suggetstat
Massachusetts affirmatively permittedmeof Nestlés water sources specifically as spring
water sourced\estlés submissions do not make clear whether these extealldbthe Poland
Spring water product during the relevant class period from 2003 to 2017. Moreover, the scope
and strength of this conclusion is called into question by plainsiffismission of a letter from
the Department of Public Health stating that the Department “maootiof state bottled water
manufacturer to $kor distribute bottled water in Massachusetts” but that the Depairticiees
not and is not required by state statute or regulation to independently verify whether ¢nad wat
from a ‘spring’ as described in 105 CMR 500.090(1)(2).” Doc. #254-11 at 2. Accordingly, even

as to the approval by Massachusetts of new watecesua genuine fact issue remains about the

application of the safe harbor exemption to this case.
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The cases thadestlérelies on are distinguishable because they do not involve the factual
and regulatory ambiguity that is present héreCablevision oBodon, Inc. v. Pub. Imp.
Commn of City of Bg., 38 F. Supp. 2d 46 (D. Massaff'd, 184 F.3d 88 (1st Cir. 1999n
electric utility was alleged to haviegally expanded its conduit’s capability into
telecommunicationsout for purposes of considering a motion for preliminary injundtien
court foundthat theconductwas“likely” exempt from Chapter 93Because a municipal
regulator had issued the utility a series of amended grants to reflect that the wonddibe
used for more than electric cablig. at 61. The regulatawas“generally aware” of the utility’s
expansion planat the time it issued the amended graltsat 51.Here,apart fromNestlés
notifications and the Department’s approval concerning “new” sources of whteesjidlence
does not conclusively show the Department’s knowledge and approval of the spring water
identity of all Poland Spring water sold biestléin Massachusetts during the class petfod.
Accordingly, notwithstandin§lestlés showing suggestintipat at least some of its water sales
were approved as “spring watel find that Nestléhas not met itburden of provinghe MCPA
exemption as to all of its Poland Spring watalesn Massachusetts

3. Collateral attack under Massachusetts law

Nestléfurther argues that plaintiffs’ MCPA or Chapter 93A action amounts to an
improper collateral attack on Massachusetts agency determinations. But,aaseekabove, the
predicate fothis argument is missing: there remains a genuine fact issue whether the State of

Massachusetts approved the sale of all the Poland Spring bottled water as si@rinigaves the

10 Similarly, in Rogers v. Comcast Coy®5 F. Supp. 3d 711 (E.D. Pa. 2014), the defendant Comcast was exempt
from aChapter 93Aclaim because the plaintiffs “specifically premise[d] liability un@aapter 9320n Comcast’'s
clustering scheme,” and “the transactions that created the cluster were appreegualdtprs.’ld. at 719, 721 see
alsoRiccio v. Ford Motor Credit Cp238 F.R.D. 44, 47 (D. Mass. 2006) (no Chapter 8l@fn against auto credit
company on ta basis of tax charges that the “regulations establish with certitude” wererigdyeontemplated,

and permitted by the regulations”).
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subject of the complaint in this action. Accordingly, it is premature to resolve any argiatent
this action constitutes an impermissible collateral attack on agency action bytéhef Sta
Massachusetts.

New Hampshire

1. Privateright of action under New Hampshire law

Count X of the amended complaint alleges a violatiom@New Hampshire Consumer
Protection Act (“NHCPA”) N.H. Rev. Stat. 88§ 358:A-358-A:13,which provides that “[i{
shall be unlawful for any person to use any unfair method of competition or any unfair or
deceptive act or practice in the conduct of any taadmmmerce within this stateN.H. Rev.

Stat. § 358-A:2. Among other specifically defined unfair trade practices withicape sf the
NHCPA is ‘[rlepresentinghat goods or services are of a particular standard, quality, or grade,
.. .if they are ofanother’ N.H. Rev. Stat. § 358:2(VIl). The statute creates a private right of
action to pursue damages and equitable reliefédny person injured by another’s use of any
[prohibited trade practice].” N.H. Rev. Stat. § 3580.

As | have previously ruledyew Hampshire law adopts the federal “spring water”
standardSee Patane369 F. Supp. 3d at 391 (citihgH. Code Admin. R. He-P 2101.01(ap)
Nestléargues thaNew Hampshirdaw does not provide a private right of action for a violation
of this regulatory provisiortee e.g, Gauthier v. Manchester Sch. Djst23 A.3d 1016 (N.H.
2015) (no private right of action based on breach of statutory duty to report school bullying and
where statute expressly precludes private right of action). AlthNegtiéasserts that “[t]he
New Hampshire Legislature has provided state regulatory actions as the onlgmefurc
mechanism for violations of bottled water licensing requirements,” Doc. #219-1 at 26,\the onl

support it cites for this proposition is an administrative regulation, rather than any kind of
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legislative enactmenMoreover, the regulation cited does not purport to preghugate
enforcement actions but merely authorizesréhevant New Hampshire agency to revoke a
registration if there is reason to believe that bottled water being sold “regragbneat to the
public health and safetyN.H. Code Admin. R. He-P 2107.05.

Nestlédoes not cite authority showing the intefitree New Hampshire legislature to bar
private rights of action based on a violation of New Hampshire’s spring water regulati@n or
fraudulent mislabeling of bottled water in general. More significantly still, Nds#& not cite
authority to suggest that a violation of the NHCPA may not rest on conduct involving the
violation of a regulatory standard for which there is no independent private right of actios.
absence of such authority, | conclude that New Hampshire would follow the majoriageof st
courts that allow for an unfair trade practice action to proceed if a plaiatifshow a violation
of an otherwise non-actionable regulation in a manner that involves unfair or deceptivetc
that is otherwise within the scope of the unfair tradeetices act. See, e.gRemsburg v.
Docusearch, In¢.816 A.2d 1001, 1011 (N.H. 2003) (noting that “Massachusetts Consumer
Protection Act .. is similar in many respects to the [NHCPA]").

2. Safe harbor exemption under New Hampshire law

Nestlé argues that its alleged conduct falls within the scope of the NHCPAlsashbr
exemption. Prior to 2002, the NHCPA expressly exempted from liabftjradle or commerce
otherwise permitted under laws as administered by any regulatory board oraaffingrunder
statutory authority of this state or of the United Stat8se EImo v. Callahai2012 WL
3669010, at *10 n.11 (D.N.H. 2012). In 2002, howettez,relevant safearbor exemptiowas
amended to exempt onlftjrade or commerce that is subjeotthe jurisdiction of the bank

commissioner, the director of securities regulation, the insurance cowmeisshe public

27



utilities commission, the financial institutions and insurance regulators of ¢abes,or federal
banking or securities regulators who possess the authority to regulate unfair ovedecaqbéi
practices.N.H. Rev. Stat. § 358-&(l).

The trouble foNestléis thatbottled water is regulated by the New Hampsshir
Department of Health and Human Servi(@ddHDHHS"), seeN.H. Code Admin. R. He-P
2101.01-2107.07, arttlis departmens not onthe enumerated list oégulatory departments
under New Hampshire’s safe harbor exemptidther than selectivelgnd misleadinglyjuoting
the statute tomit the limited number of regulatory departments within the sobgiee New
Hampshire saf@arbor exemptiorseeDoc. #219-1 at 35-3@Jestlémakes no non-frivolous
argument why the safe harbor exemption should applyexample, Nestlé relies &uchholz v.
Waterville Estates Ass'934 A.2d 511N.H. 2007),despite the fact that this case does not cite
or apply the safe harbor exemption. The couBuichholzheld that a condominium association’s
manner of collecting feasas not an unfair or deptive trade practice becaus®&as “explicitly
allowed” bythe stateaCondominium Actld. at 516. By comparisofiNestléhas not shown that
New Hampshire law “explicitly allowed” it to sell water as “spring water” if it was actually
“spring water.” To the contrary, New Hampshire defines it to be a prohibited trade practice to
“[rlepresent[]that goods or services are of a particular standard, quality, or graflehey.are
of another” N.H. Rev. Stat. § 358:2(VII).

Even assuming thatd\v Hampshire’s safearbor exemption applied to regulatory
approvals by NHDHHS, a genuine fact issue remains about whether NHDHHS sphgcifica
approved\estlés sale of bottled water as “spring water” throughout the relevant time period
from 2003 to 201 7MNestlehas submitted only registration certificates for 2003 and 2544 .

Doc. #2193 at137-46(Mathews Dek Exs. MM and NN). The 2003 registration certificates do
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not reference “spring water” and state only tHastléis registered to sell “beverages and/or
beverage concentrates, in accordance with the terms of the application filekis\ltagartment

... 1d. at 138-41 (Mathews Decl. Ex. MM). BMestlédoesnot include the referenced
application materialsSThe 2017 licenses bear the title “License to Bottle Beverages” without any
reference to spring water or the scope of their appradt 143-46Mathews Decl. Ex. NN)

Other than these licenses, Nestbmits three emails from 2005, 2006, and 200%t
148-50(Mathews Dek Ex.OO). These three emails appear to be fesupervisoof the
relevant department AIHDHHS to Nestlés compliance consultantwo of the emails state
without elaboration that specific sources submittetNbgtléwill be “added” to the “file.”ld. at
148, 150.These two emails do not reference the term “spring water.”

Just me of the three emails (dated June 20, 2006) specifically references “spreng wat
stating that “I have reviewed the information you submitted with regards to the additdmtef
Cedar Spring as a spring water source folNastléWaters North America, Inc., in Poland
Spring and Hollis, Maine. The water from this source may be sold as spring water in New
Hampshire.'ld. at 149. This single email referencing a single source for a single year is not
enough to show the absence of any genuine issue of fact about the scope and effect of New
Hampshire’s regulatory approval of the sale of Poland Spring water as “springjiw&tew
Hampshire.

The declaration of Kevin Mathews describes these documents to suggest that they
constituted specific approvals for spring water sales,idat 1415 (1144-45). But an
examination of the documents themselves do not support Mathexegjgerated and misleading
claims about what they sagnd—as discussed above—Mathews has not been shown to have any

independent basis for knowledge other than what is stated in the documents themselves.
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Moreover, plaintiffshemselvefhiave made an inquiry to NHDHSS for any “documents
created or prepared after November 5, 2003 relating to whether Poland Spring® brand bottled
spring water products contain genuine ‘spring water’ as defined” under New Haerlpshi
Doc. #254 at 8 (1 32). The NHDHSS responded that it had no such docuch€gffit83).

The regulations cited by Nestlé prohibdttled watemislabeling but they do not require
the regulator t@onfirm that thevater source is fact spring wadr or that the label is accurate
SeeN.H. Code Admin. R. He-P 2102 .@B(requiringdirect proof that a water source is in fact
spring water only “on request” from the regulatad) 2107.01(b)(2) (requiring for out-cftate
bottled watetabeled agspring water” proof that a “government agency with the authority to
approve sources for bottled water” approved the source of the water as<Onlgtsellers of
bottled water fromin-statefacilities are even required to submit proposed lal@@spare id.
2104.01b)(1), with id. 2107.01.

Nestléhas not met its burden of provitlye safeharborexemptionunderNew
Hampshirdaw. It has not shown that New Hampshire law extends ahsafgor exemption from
NHCPA liability to activities that have ba regulatorily approved by NHDHHS. And it has not
shown the absence of a genuine issue of fact on the issue of the scope and effedd BENHD
regulatory approvals.

3. Collateral attack under New Hampshire law

Nestléfurther argues that plaintiffs’ NHCPA action amounts to an improper collatera
attack on New Hampshire’s agency determinations. But, as explained above, thegfedicat
this argument is missing: there remains a genuine fact issue whether the SteateHzmpshire

approved the sale of all the Poland Spring bottled water as spring water that is ttiecstbge
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complaint in this action. Accordingly, it is premature to resolve any argument thatttbrs a
constitutes an impermissible collateral attackagency action by the State of New Hampshire.

New Jersey

1. Privateright of action under New Jersey law

Count 11l of the amended complaint alleges a violatiorheNew Jersey Consumer
Fraud Act(*NJCFA”), N.J. Stat. § 56:8-&t seq.which creates private right of actiofor
“[a]ny person who suffers any ascertainable loss of moneys or property, real or personal, as a
result of the use or employment by another person ofpaofiibited trade practic€]ld. § 56:8-
19. It prohibits ft]he act, user employment by any person of any unconscionable commercial
practice, deception, fraud, false pretense, false promise, misrepliesgmathe knowing,
concealment, suppression, or omission of any material fact with intent that olyexsore such
concealment, suppression or omission, in connection with the sale or advertisement of any
merchandise. . ” Id. 8§ 56:82. The NJCFA is femedial legislation which should be construed
liberally.” Int’l Union of Operating Engineers Local No. 68 Welfare Fam#lerck & Co, 929
A.2d 1076, 1079 n.1 (N.J. 2007).

As | have previously ruled, New Jersey law adopts the federal “spring watelasta
See Patane369 F. Supp. 3d at 391 (citing N.J. Admin. Code § 8:21-5.9a)y Jersey law
requires that bottled wat&belsconformwith the FDA standard of identity for spring water, or
else such water will be deemed misbranded under sectiond@4uad 24:5-17 of thhew
Jersey Food and Drug Act (“NJFDA”), N.J. Stat. 88 24:1-1-24:25&3N.J. Admin. Code
§ 8:21-5.%a), (c) Misbrandings subject taivil actions fopenalties and equitable reliehder
theNJFDA, seeN.J. Stat. 88 24:17-1, 24:17-ds well amdministrativdicense revocatiorsee

N.J. Admin. Code § 8:21-5.19he NJFDAfurtherprovides for exclusive public enforcement:
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that “[e]xcept as otherwise specifically provided, any and all penaltiesripexsby any

provision of this subtitle shall be sued for and recovered in a civil action by and imieeoha
the State Department of Health,.or. the local board of health ..” N.J. Stat§ 24:17-5 see
alsoCameron v. Monkey Joe’s Big Nut Cp008 WL 6084192, at *6 (N.J. Super. L. 2008) (the
NJFDA does not “confer[] private rights on consumers”).

Notwithstanding the lack of a private right of action to enfddee Jersey’s spring water
branding regulation, the relevant questi®mwhether aause of action may proceed under the
NJCFA on the basis of conduct that amounts to the alleged fraudulent misbranding of ordinary
groundwater water as “spring watefrfie answer to this question is in the text of the NJCFA
itself: it expressly includes claims for the fraudulent misbranding of food products. It provides
that “[t]he identity of said food or food@ducts shall be deemed misrepresented ifi] ts
description is false or misleading in any particular,”[git is served, sold, or distributed under
the name of another food or food produot “[i]t purports to be or is represented as a food or
food product for which a definition of identity and standard of quality has been established by
custom and usage unless it conforms to such definition and stdnda&l56:82.10 see also
Gupta v. Asha Enterprises, L.L,@7 A.3d 953, 959 (N.J. Super. App. Div. 2011).

Nor is there anything in the text of the NJCFA that bars its application to conduct for
which there is not an independent private right of action; to the contrary, the texNJGR&
provides that its “rights, remedies and prohibiticar® “in addition to and cumulative of any
other right, remedy or prohibition accorded by the common law or statutes of this State . . .
N.J. Stat. § 56:8-2.13ee alsd&Gun Chem. Corp. v. Fike Corp-- A.3d ---, 2020 WL 4342658,

at *6-7 (N.J. 2020) (discussing broad applicability of NJCFA). In view that the NJCFA elypress
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extends to claims for the misrepresentation of the identity of food products, thermésit to
Nestlé’s claim that plaintiffs may not maintain a private right abaatnder the NJCFA.

2. Safe harbor exemption under New Jersey law

AlthoughNestléargues that it is entitled to a “safe harbor” exemption under New Jersey
law, it does not point to any statute that creates such a “safe harbor” from an actraheinde
NJCFA or from any other form of action. Inste&tbstlé argues for a judicial “saferbar” in
accordance with the New Jersey Supreme Court’s decisieanmelledo v. Beneficial Mgmt.
Corp. of An, 696 A.2d 546 (N.J. 1997). lLemelledothe New Jerse$upreme Court construed
the NJCFAnot to apply to conduct for which theeea “real possility” —asopposed to a “mere
possibility—*“that a direct and unavoidable conflict exists between application of the [NJCFA]
and application of the other regulatory scheme or schemes,” and “that the other soouceesr s
of regulation deal specifically, concretely, and pervasively with the particulaityac. ..” Id. at
554. The court noted that “[ijn the modern administrative state, regulation is frequently
complementary, overlapping, and comprehensive,” and therefore “[i]t is not readily to be
inferred that théegislature, by enacting multiple remedial statutes designed to augment
protection, actually intended that parties be subject only to one source of regulbtcn.

Clearly, there is overlap in function between the NJCFA and NJFDA, but they do not
align completely. “The [NJCFA] has three main purposes: to compensate the wvichis 6r
her actual loss; to punish the wrongdoer through the award of treble damages; and, by way of the
counsel fee provision, to attract competent counsel to counteract the community sconangg of f
by providing an incentive for an attorney to take a case involving a minor loss to the individual.”
Lettenmaier v. Lube Connection, In¢41 A.2d 591, 593 (N.J. 199@)tations omitted)In cases

of bottledwater msbranding, the NJFDA allows for administrative penalties and license
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revocatior—common tools employed by other New Jersey agencies to deter further wrongdoing.
See, e.gCaride v. Fisher2019 WL 4858324, at *6-8 (N.J. Super. App. Div. 2019). But the
NJFDA does not offer the victims of misbranding compensatory damages, nor does it require
that theNew Jersey Department of Health’s limited enforcement resources be deijplapsegs
involving only small claims—two of the NJCFA’s primary purposes.

There isno “real possibility” of an irreconcilable conflict between the two statutes’
deterrence functions. Rather, the NJCFA will tend to augment the NJFDA’sstetefunction;
treble damages won by private plaintiffs will deter minor cases of misbrandiiig, aivil
penalties sought by the state will deter major ones. Of course, there may beegathere
treble damages and penalties are sought for the same violation. The New Jersey Suqne
recognized this possibility ihemelledoin which NJCFA damages were sought when other
statutes exposed the defendant to public fines and license revocation, but it peneiNéGEA
claim to proceed, reasoning that “a court can assess damages in addition to any dtii¢opena
which a defendant is subjéetnd hat courts will be able to constrdeetstatutes and regulatory
schemest issueso as hot to impose conflicting duties or duplicative financial obligations on
the regulated party696 A.2d at 555. Thus, as the Third Circuit has concludedhg‘fallowance
of a private right of action in conjunction with regulatory action does not amoumtlicett and
unavoidable conflict’ reproved dyemelledd’ Alpizar-Fallas v. Faverp908 F.3d 910, 917 (3d
Cir. 2018).

Nestlémisplaces its reliance dbaaleman v. Elizabethtown Gas €890 A.2d 566 (N.J.
1978), whichhad “unique facts,Shaw v. Shan®17 A.3d 1180, 1200 (N.J. Super. App. Div.
2019), and is among the “few, very limited exceptions to the [NJCFA]'s feRelal v. Radir

Wheels, InG.969 A.2d 1069, 1077 (N.J. 200®).Daalemana Public Utilities Commission
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regulation permitted privately owned public utilities to include in their tariffs a clalleging
them to automatically adjust the otherwise fixed rate to account for variations wsthedgas

so long as the utilities submitted to the Commission “detailed statements as to suchuasst fig
and adjustments in billings maflender the regulation].” 390 A.2d at 568. In response to the
plaintiffs’ claim that the defendant utility overstated thst of gas in its filed tariff and in
customer billings,ite New Jersey Supreme Coiatind that “application of thENJCFA] to

utility rate-setting could havfled] to the anomalous result of a tariff approved by the [Public
Utilities Commissionput rgected and penalized by the Division of Consumer Affairs or the
courts applying theNJCFA].” Lemelledp 696 A.2d at 553 (discussiigpaleman.

Here, the applicable regulation reqgsitieata bottledwater sellesubmit to theNew
Jersey Department of Héfalwhat type of water it plans to sell, the lakbiejslans touse, and
information abouthe watemuality, but the regulation éggsnotaimto verify that the water
source type is what the selkays it issee N.J. Admin. Code § 8:21-5.15, ah@stlés
submissions do not show otherwise, Doc. #219-3 at 85-101 (Mathews Decl. Exs. X, Y, Z, AA,
and BB).The record reflects thatestlérepresented to the Departmémat its water was spring
waterby way of a simple checkmaréee, e.qg.id. at D, and any labeling approvals it received
werepursuant to that alleged misrepresentatiiis is hardly @aalemansituation.

Nestlérelies on several cases that apply the “learned professional” exemption to the
NJCFA,which is a separajedicially recognizedexemptiorthatplainly does not apply her8ee
Macedo v. Dello Russ®&40 A.2d 238, 242 (N.J. 200NestléalsocitesHampton Hosp. v.
Bresan 672 A.2d 725 (N.J. Super. App. Div. 1996hich predateEemelledowas expressly
“limited to an exclusion of hospitals from the purview of fiNECFA] for services rendered to

its patients, pursuant to medical judgménd. at 731 n.3, and involved conduct that “did not fit
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the traditional understanding of the type of acts prohibited by the [NJCE&feElledo v.
Beneficial Mgmt. Corp. of Am674 A.2d 582, 586 (N.J. Super. App. Div. 1996)d, 696 A.2d
546 (N.J. 1997).

Finally, NestlécitesDoug Grant, Inc. v. Greate Bay Casino Corp32 F.3d 173 (3d Cir.
2000), where the Third Circuit, applyingmelledo held that blackjack playerslaim thata
casino’s countermeasures against their-carthting violated the NJCFA was precluded by the
New JerseyCasino Control Commission’s pervasive regulation of casino gaming and its
“particularized expertise in these matters not possessed by courts estl drat 18-89. The
court “emphasiz[ed]that“the Casino Control Act presupposes that the consumers as a group,
i.e.,, the players, will lose their money, a contemplated result that hardly is the object of the
[NJCFA],” andwhich creates “real possility of conflict” between the two statutekhid. Here,
by contrast, “it is well within the conventional experience of courts to address carfsammae
issues such aghis “ordinary question[]” of whether the labels at issue “contain fdsegptive
or misleading statementsSmerling v. Harrah’s Entm’t, Inc912 A.2d 168, 175 (N.J. Super.
App. Div. 2006) Nestléhas not met its burdegn show that its alleged misbranding activgy
subject to angafe harbor exemptiaimderthe NJFCA.

3. Collateral attack under New Jersey law

Nestlé argues th#htis lawsuit amounts to an improper collateral attack on permits issued
to Nestléby New Jersey. Bullestlés evidence of its licensing status through the relevant time
period is thinNestlé’s materials include only bottled water certificagitnom 2003, 2009, and
2017.SeeDoc. #219-3 at 896 (Mathews DdcExs. X, Y, and Z). These certifications bear the
title of “Bottled and Bulk Water Certification,” and they do not state any spedcifimeazaton

for Nestléto sell its Poland Spring product as “spring water” in New Jeisestléfurther
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adduces a single one-year license application document from 2002 in which incéded a
box for “spring water.’Id. at 9799 (Mathews Decl. Ex. AA)see alsdoc. #254 at B (11 28
30) (describing documents produced to plaintiffs by the New Jersey Department bf Healt
reflecting lack of “indicat[ion] that the Department ever determined whé&bland Spring water

qualifies as ‘spring water,” as wedls ambiguity abouNlestlés representations to the
Department about the nature of the water subject to its bottled water certiyafius is not
enough to preclude a genuine fact issue about the scope and elestléfs certifications
under New Jersey law. Accordingly, there is at least a genuine fact issue thatspaeyent
determination that plaintiffs’ claims constitute an impermissible collateral attack noyage
action by the State of New Jersey.

New York

1. Privateright of action under New York law

Counts IV and V of the amended complaint allege violations of New York’s consumer
protection laws. Section 349 New Yorks General Business LaiWGBL 8§ 349) createsa
private right of action against persons who engage in deceptive acts or practeesonduct of
any business, trade or commence. Similarly, section 3b@wfYork’s General Business Law
(“GBL 8 350”) createsa private right of action against persons who engage in false advertising
in the conduct of any business, trade or comme®eeCruz v. FXDiretDealer, LLC 720 F.3d
115, 122 (2d Cir. 2013).

As | have previously ruled, New York regulations essentially adopt the fedpraid's
water” standardSee Patane369 F. Supp. 3d at 392-9&ting 10 N.Y.C.R.R. § 5-6.3(s), 5-

6.4(c)(5)). New York regulations similarly impose labeling requirements toresmgi@ntification

of spring water on bottled water labeBeel0 N.Y.C.R.R. 8 5-@.2(a)(1)(i} A violation of these
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regulatory requirementsnay subject the owner or opéoa of the bottled . . water facility to

civil penalties of up to $2,000 per violation, revocation of their certificate of approval to

distribute bottled . . water within New York State and/or a recall of all products on the market

in New York State.’ld. 8 5-6.17. The New York Commissioner of Health “shall enforce the

public health law[and] the sanitary code . .” N.Y. Pub. Health Law 8§ 2Q6)(f).
AlthoughNestléinsists thathere is no private right of action for violating these

regulatory requirements, the relevant question is whether a private righioof @otder GBL

§ 349 and 8§ 350 may proceed on the basis of the alleged conduct that amounts to a violation of

these regulatory requiremenits.Nick’s Garage, Inc. v. Progressive Casudltgurance Co.

875 F.3d 107 (2d Cir. 2017), the Second CiratfitmedthatGBL 8§ 349 permits private actions

based on conduct that violates otbaite lavg thatare not otherwise actionableut also noted

“a limited preclusion of liability under § 34%vhere such actionare premised otacts [that] are

not inherently deceptive so as to violate GBL § 349, regardless of whether they violate anothe

statute” Id. at 126-27. In other words, a plaintiff may “makefreestanding claim of
deceptiveness under GBL § 349 that happens to overlap with a possible claim’ under another
statute” but may not fe-characterizg [acts] as‘ deceptivesimply on the grounds that they
violate another statute which does not allow for private enforcemeritid. at 127
(distinguishingConboy v. AT & T Corp241 F.3d 242 (2d Cir. 2001), aBdoder v. Cablevision
Sys. Corp.418 F.3d 187 (2d Cir. 2005)).

Here, at least a genuine issue of fact remains whilbetiés labeling of its Poland
Spring water as “spring water” is inherently deceptive and false or misleadindeistand

“inherently deceptive” to mean that the conduct, as allegeldwithout reference to any law,

meets the ordinary definition of “deceptivef-e., conduct thats “likely to mislead a reasonable
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consumer acting reasonably under the circumstanOssveégo Laborers’ Local 214 Pension
Fund v. Marine Midland Bank, N.£647 N.E.2d 741, 745 (N.Y. 1995). Thus, when a consumer
alleges a manufacturer sold logre thing as another, she laaslaim regardless of whether that
other thing is defined by law, because a reasonable consumer is likely to be misled by such
conduct. On the other hand, if a consumer alleges that in violation ofatsaxith no private
rights of actiorshe washarassed” by her creditor’s repeated phone calls over a debt that she
owed cf. Conboy 241 F.3d at 257-58, or that her cable provider offered a reduced seasonal rate
to others without offering it to hecf. Broder 418 F.3d at 199-200, that is not what one would
ordinarily think of as deceptive and so the claims would fail.

Here, plaintiffs have alleged thidestlésold them one thing.é., ordinary groundwater)
as anotherie., “spring water”)—conductor which there is at least a genuine issue of fact
whether itis inherently deceptive for purposes of GBL § 349 and inherentlydalsaterially
misleadingfor purposes of GBL 8§ 350. Accordingly, | will deny summary judgmentiestlés
claim that there is no private right of action under GBL 88§ 349 and 350.

2. Safe harbor exemption under New York law

Nestléargues that its activities are subject to the statutoryheafor exemption that is
available under GBL 88 349 and 350. In particuzBL § 349 makes it “a complete defense that
the [alleged deceptivelct or practice is, or if in interstate commerce would be, subject to and
complies with the rules and regulations of, and the statutes administered by, thdriadiera
commission or any official department, division, commission or agency of the United States
...." N.Y. Gen. Bus. Law 8 349(d)ikewise,GBL § 350 makes itd complete defense that the
[alleged falsehdvertisement is subject to and complies with the rules and regulations of, and the

statutes administered by the Federal Trade Commission or any official depiadnaision,
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commission or agency of the state of New YbiH. § 350-d. “Courts have construed § 350-d to
be congruent with § 349(d) and also to cover regulations promulgated by federal agencies other
than the FTC.Marcus v. AT & T Corp.938 F. Supp. 1158, 1173 (S.D.N.Y. 1994jd, 138
F.3d 46 (2d Cir. 1998).

“[T]he GBL'’s safe harbor provisions . . . provifla complete defengashen]the act or
practice at issue is subject to and complies Wetleral rules and regulations .”. Bourbia v.
S.C. Johnson & Son, In®@75 F. Supp. 3d 454, 465 (S.D.N.Y. 2019¢re, there is alearfact
issue whetheNestléhascomplied with the New ¥rk regulations that adofiie federal
definition of spring water:[M]aking deceptive statements cannot be considecadpliance
with federal rules, regulations, and statutes, as requir@mBly] § 349(d)” People ex rel.
Spitzer v. Gen. Elec. G&02 A.D.2d 314, 315\.Y. App. Div. 2003).

Nestlés evidence includes certificates of approval issued by the New York Departmen
of Health in 2003, 2016, and 201SeeDoc. #2193 at50-57 (Mathews DdcExs. M and N).
These certificates bear the title ‘i@gcate of Approval to Operate a Bottled Water Facility” and
list specific sources by the designation of “Spring” or “Spring (Borehole)” as thgae"” Ibid.
These certificates at most establish approvals for a very limited tinoel @ed do not furtbr
explain their scope and effect with respect to the designation of a source g Wser.”

Nestlé also includesfeagmenary collection of four letters frorthe New York
Department of Public HealtlkeeDoc. #219-3 at 586 (Mathews DdcExs. O, P, Q, and R).
First, there is 2014 letter from the New York Department of Health stating that the department
“has modified your certificate to include an additional water source, Spring Bergdolvhich
will be usedto produce spring and purified water products,” and further stating that “[b]ased on

the hydrogeological and chemical data submitted to this office for review, the NM$bDazurs
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that the new Borehole #6 is appropriately classified as spring whteat’59 (Mathews Déc
Ex. O). Anotherétter from March 2003 states in connection with a certificate that was to expire
on October 31, 2003, that the Department has “reviewed the information sent in concerning the
new composite spring water finished product,” and “[t]his product is approved for disinilut
New York State along with the following labels,” followed by a list of labels for&RoISpring
Natural Spring Water” in varying bottle sizéd. at 64 (Mathews DécEx. Q). Still another
letter from June 2003 for a certificate that w@expire on November 30, 2003, states that the
Department “is pleased to approve the following labels for distribution in New Y ok’ Stzd
followed by designation of “Poland Springs Natural Spring Water” in varying bottle kizes.
64 (Mathews DdcEx. R) !

These letters at best establish “spring water” approvals for a very limiteditneot
necessarily for all the sources of Poland Spring water solebttéin New York State.
Moreover, it is far from clear that such letters qualify as “rules” or “reguigt within the scope
of the GBL saféharbor provisionsSeeGreene v. Gerber Prod. C&262 F. Supp. 3d 38, 71
(E.D.N.Y. 2017) (denying motion to dismiss under GBL s$afebor defense where unclear that a
regulatory agency letter constituted a “rule” or “regulation” within the scope cfttecharbor
provisions). Moreover, GBL 8§ 349’s safe harbor provision does not apply to approsaddey
agencieat all. SeeCarias v. Monsanto Cp2016 WL 6803780, at *8 (E.D.N.Y. 2016
genuine issue of fact remains concerning the application of the safe harbor defens&Blinde

88 349 and 350.

1 The fourth letter submitted Byestlédoes not purport to approve any labels but to the contrary féedtdéfor
failing to identify sources of its water that are consistent with those in thetBepd's database and warns that
Nestlés failure to respond may result in removalN#Estléfrom the list of active bottlers in New York Staioc.
#2193 at 6-62 (Mathews Dek Ex.P).This letter tends to underchiestlés argument.
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3. Collateral attack under New York law

Nestléfurther argues that plaintiffs’ claims amount to an improper collateral attack on
New York’s agency determinations. But, as explained above, the predicate for thisrargume
missing: there remains a genuinetfissue whether the State of New York has approved the sale
of all the Poland Spring bottled water as spring water that is the subject of theinbmplas
action.See alsABN AMRO Bank, N.V. v. MBIA Ind.7 N.Y.3d 208, 226-27 (N.Y. 2011)
(declining to preclude private action absent opportunity by plaintiffs to have participated i
regulatory approval at issue). Accordingly, it is premature to resolve any argumehisthat t
action constitutes an impermissible collateral attack on agency acttbe Byate of New York.

Pennsylvania

1. Privateright of action under Pennsylvania law

Count XII of the amended complaint alleges a violatiohefRennsylvania Unfair Trade
Practices and Consumer Protection LaRUTPCPL"), 73 Pa. Stat 88 201-2, 201-3, which
createsa private right of action to pursue damages and “additional relief” for “[a]ny person w
purchases or leases goods primarily for personal, family or household purposes and thereby
suffers any ascertainable loss of money or property . . . as a result of the use or emgigyment
any person of a [prohibitedade practice].ld. § 20%9.2.

ThePUTPCPL ‘aims to protect the consumers of the Commonwealth against fraud and
unfair or deceptive business practiCemd “[a]s a remedial statutie,is to be construed liberally
to effectuate that goalCommonwealth v. Golden Gate Nat'l Senior Care 194 A.3d 1010,
1023 (Pa. 2018). Among those actions that specifically qualify as an unfair or decejptive ac
practice is “[representing that goods or services are of a particular standard, quality or grade . . .

if they are of anothet73 Pa. Stat§ 2012(4)(VII).
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As | have previously ruled, Pennsylvania law adopts the federal “spring waterrstand
along with a consistent labeling requiremé&ge Patane369 F. Supp. 3d at 391 (citingPa.
Cons. Stat. 88 5729(a), 5736(a)(4)). Although it does not appear that Pennsylvania law creates a
specific cause of action for violation of Hestate spring water standardhe relevant question
is whetter an action may proceed under the PUTPCPL on the basis of fraudulent or deceptive
conduct violating Pennsylvania’s spring water standard notwithstanding the absenceadif a dire
right of action. The answer to this question is tleateh where the unlawful practice is directly
addressed by another consusraated statute, a plaintiff may nevertheless pursue his action
under thgPUTPCPL since that statute is broad enough to encompass all claims of unfair and
deceptive acts or pracés in the conduct of any trade or comméréesh v. Cont’l Ins. C9.932
A.2d 877, 881-82 (Pa. 200&ee also Pekular v. Eicb13 A.2d 427, 432 (Pa. Super. 1986).

NestlécitesEstate of Witthoeft v. Kiskaddor33 A.2d 623Ra.1999), which merely
heldthat “[t]he violation of a statute and the fact that some person suffered harm does not
automatically give rise to a private cause of action in favor of the injured peabsent one
“expressly provided” or astatutory basis to imply the sarhéd. at 7-28.But here of course
Pennsylvania has “expressly provided” a cause of action for unfair or deceptive &retitepr
which specifically include “[rlepresenting that goods or services are ofiayartstandard,
quality or grade . .if they are ofanother.” 73 Pa. Stat. § 2@{4)(VII).

Nestléalso cites a predecessor to Bennsylvania Food Safety Act, which was not
privately enforceable because it was “entirely crimarad [did] not provide a private right of
action for its violatiori. Clouser v. Shamokin Packing C861 A.2d 836, 838 n.1 (Pa. Super.
1976).The remaining two cases cited Ngstléheld that the court did nget have jurisdiction

to decide a PUTPCPL claim premised on a violation of a separate statute becausat¢he stat
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guestion provided for administrative review of precisely that question, which re\egolatintiff
had not exhauste@eeMoy v. Schreiber Deeflec. Cq.572 A.2d 758, 760-61 (Pa. Super. 1990);
Gordon v. Pennsylvania Blue Shigh#t8 A.2d 600, 603 (Pa. Super. 1988).these cases are
inapplicable hereAccordingly, | will deny summary judgment ddestlé’s claim that there is no
private right of action under the PUTPCPL.

2. Safeharbor exemption under Pennsylvania law

Nestléargues that it is entitled to a s&f@rbor defense under Pennsylvania law but fails
to cite any provision of theUTPCPLthat creates any saf@rbor exemption from its
application.Indeed as one federal court in Pennsylvania has ruled, there is no “regulatory
compliance defense” to an otherwise proper claim under the PUTF@BLandau v. Viridian
Energy PA LLC223 F. Supp. 3d 401, 420 (E.D. Pa. 2016).

Nestlénonethelesselies onFay v. Erie Ins. Grp.723 A.2d 712 (Pa. Super. 1999),
for the propsition thatPennsylvanidas“explicitly adopted or applied thesafe harbdrdoctrine
which precludesivil remedies for conduct that is expressly permitted under federal or state
law.” In re AnheuseBusch Beer Labeling, Mktg. & Sales Practices Lita)14 WL 12659447,
at *6 (N.D. Ohio 2014jciting Fay, 723 A.2d at 715n a string citeof seven state lawsaff'd,
644 F. Appx 515 (6th Cir. 2016).Ih Fay, the Superior Court affirmed the dismissal of a
[PUTPCPL claim against an insurer where the plaintiff alleged that she purchased three
accidental death policies, but that the terms of the policies reduced their valahibytipg the
stacking of benefits.Grudkowski v. Foremost Ins. C&56 F. App’x 165, 169 n.7 (3d Cir.
2014)(citing 723 A.2d at 713-14). The holding did not rest on a regulatory compliance defense
butrestedon the plaintiff's concession thtte clearpolicy language preventing stackingsnot

a misrepresentain, the plaintiff's failure to allege reliance on any misrepresentatol, the
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fact that the policy was otherwise lawfSleeFay, 723 A.2dat 715 see alsd.anday 223 F.
Supp. 3d at 420 (distinguishii@y on the ground that it was decided on the meritsdictd as
to any regulatory compliance defense).

Even if Pennsylvania law recognized a safe harbor exemption, a genuine fact issue
remains whether Pennsylvania regulators apprallexf Nestlés sales of Poland Spring water
as spring water meeting the standard of Pennsylvanidl'lasvsale of bottled water in
Pennsylvania is regulated by the Pennsylvania Department of Environmental Protadtion, a
nothing in its regulations requires that it verify thatwader source type listed on bottled water
labels is accuratprior to issuing a water supply perngge25 Pa. Code 88 109.1-109.1307, and
nothing inNestlés submissions showhat its labels were verified as suéoc. #2193 at151-

71 (Mathews Det Exs. PP, QQ, RR, SS, and THRJl this comports witha letter from the
Departmenstatingthat it “does not make determinations as to whether bottled waters contain
genuine ‘springvater,’”” and that “an applicant for bhottled water system is ngquired to

provide information as to whether a source of bottater is spring waterDoc. #229-3at 2.
Moreover, it is not possible to determine whether the water supply permits ptdffexestlié
extend to the entire time period and all sources of water at issue in this caseine gesue of
fact remains as to any sdfarbor exemption under Pennsylvania law.

3. Collateral attack under Pennsylvania law

Nestléfurther argues that plaintiffs’ claims amount to an improper collateral attack on
Pennsylvania’s regulatory determinations. But, as explained above, the predicate for this
argument is missing: there remains a genuine fact issue whether Pennsylvapijaroesd the

sale of all the Poland Spring bottled water as spring water that is the sultfectomplaint in
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this action. Accordingly, it is premature to resolve any argument that this actioruteasin
impermissible collateral attack on agency action by the State of Pennsylvania.

Rhode | sland

1. Privateright of action under Rhode I sland law

CountVIIlI of the amended complaint alleges a violation of the Rhode Island Deceptive
Trade Practices Act (‘RIDTPA”), R.l. Gen. Laws 88 8.1-1et seq The Act prohibits[u]nfair
methods of competition and unfair or deceptive acts or practices in the conduct otlaror tra
commerce.” R.l. Gen. Laws 883.1-2. “The[RIDTPA] is a remedial act and it should be
liberally construed.Long v. Dell, Inc, 984 A.2d 1074, 1081 (R.l. 2009).

As | have previously ruled, Rhode Island regulations adopt the fédprang water”
standardSee Patane369 F. Supp. 3d at 391 (citing R.l. Gen. Laws 3% and 216 R.I. Code
R. 8 50-104.3(A)(3)(s). Although Rhode Island law does not appear to create a cause of action
for the violation of its spring water standard, the relevant question is whether a/RHaTién
may be maintained on the basis of conduct that violates the spring water standard.

In arguing that the answer to that question iSNestlé cites two casémlding that no
right of actionshould be impliedf the statutes in question did not expressly provide for dee.
Tarzia v. State44 A.3d 1245, 1258 (R.l. 201Z3ummings v. Shorey61 A.2d 680, 685 (R.I.
2000). But these cases do not stand for the proposition that an otherwise unfair or decaptive act
not actionable under RIDTPA if the act violates another statute or regulation @r thbre is
no independent cause of action: “it would lead to an absurd result if . . . the [alleged conduct] is
thedeceptive trade practice and the [RIDTPA] was not available as a rerhedg, 984 A.2d
at 1081.In the absence of any contrary case law citedstlé | will deny summary judgment

on Nestlé’s claim that there is no private right of action undeRtbad PA.
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2. Safeharbor exemption under Rhode I land law

Nestléargues that it is entitled to RIDTPA’s sdfarbor exemption. RIDTPA quite
broadly exempts “actions or transactions permitted under laws administered by ttieelejpaf
business regulation or other regulatory body or officer acting under statutory authority of this
state or the United StatesR’l. Gen. Laws § 6-13.1-4.

The party claiminghis exemption mustdemonstrate that the general activities
complained of are subject to monitoring or regulation by a state or federal governmegt’agenc
after which the burden shifts to the party seeking to enforc¢RIBTPA] to establish thdtthe
specific acts at issue are not covered by the exemptioyn¢h v. Conley853 A.2d 1212, 1214
(R.I. 2004) (quotingstate v. Piedmont Funding Coy882 A.2d 819, 822 (R.I. 1978)).

Critically, the Supreme Court of Rhode Island has made clear that “the exenmputiiefshto all
activities subject to monitoring by governmental agencies, not simply activitiesteeromder
state or federal lawId. at 1215.

Here,the “generalactivity complained of'is the labeling of bottled water in connection
with its sale Cf. id. at 1213, 1215f6r allegation that defendant had sold property without
disclosing the existence of lead paint contamingtithre “general activity complained of” was
“[I] ead paint disclosuli@ connection with the sale of residential real estatééstléhas shown
thatRhode Island Department of Health regulations redhatbottled water selleeccurately
label their productssee216 R.I. Code R. 50-189.2, or elseheirlicenses may bsuspended or
revokedseeR.l. Gen. Laws 8§ 21-23-3. Accordingfestléhassufficiently showrnthatthe
general activitiegt issuaare “subject tanonitoring or regulation” by a governmeagency Cf.
Piedmont Funding382 A.2dat 822 thedefendants’ “evidence that the sale of insurance and of

mutual funds is regulated by the insurance commissioner and the SEC resp&ativElthat
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failure to comply with the rules and regulations promulgated by these agenciesuitilirrése
revocation of the license to sell insurance or mutual funds” together “isienffio bring the
businesses involved in this action within the exemption provision of § 6-18.1-4

The burden then shifts to plaintiffs to demonstrate that the “specific assuat are “not
covered by the exemption.” Here, the specific act at isdNestlés alleged sale dbottled,
ordinary groundwater as “spring water” in Rhode Isla®idLynch 853 A.2d at 1216specific
act at issue is “the allegedly deceptive conducttlefendant’s [failure] to provide the purchaser
of a residential property notification and/or disclosure of lead’Paifhat act is covered by the
exemption because it is subject to the afaetioned regulations that set forth the standard of
identity for spring water and limit when sellers may label their bottled wabeluctsas “spring
water” Cf. ibid. (“[T] he Attorney General is unable to demonstrate that the allegedly deceptive
conduct is not subject to government regulation, and the exemption dppsies.also Petrarca
v. Garrison Prop. & Cas. Ins. CQ019 WL 1453058, at *2 (D.R.l. 201@ismissingRIDTPA
claim alleging that insurance company failed to properly settletipigiclaim because “[tlhe
motor vehicle insurance policy at issue here is regulated by Rhode Island’snieyant
Business Regulatid)y Kelley v. Cowesett Hills Assocg68 A.2d 425, 432 (R.1. 2001)€r
curiam) (affirming dismissal of tenarit®RIDTPA claim against landlord for failure to remove
asbestos from apartment because “[t]he removal of asbissgjoverned by . . . [the] Asbestos
Abatement Act”).

Plaintiffs rely on asinglecasenoting indictathat astatute requiring debt collectors to
registerwith an agency may not be sufficient regulation or monitoring under the exemption but
declining to decide whether the exemption appl&zklaccinole v. Twin Oaks Software Dev.,

Inc., 2014 WL 2440400, at *8, 12 n.14 (D.R.l. 2014). Here, not onlyNestlésubject to
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licensure, but the misconduct alleged by plaintiffs risks it having its licensensiesper
revoked. Accordinglybecause RIDTPA'’s safearbor exemption is significantly broader in
scope than the safe harbor exemption under the laws of the tatfesrat issue in this case and
becausd\estle has shown that it was subject to monitoring in relevant respects by the Rhode
Island Department of Health, Nestle has shown that it qualifies for the RIB&feAarbor
exemption, andwill grant Nestlé’s motion for summary judgment with respect to plaintiffs’
RIDTPA claim??

Common law fraud and breach of contract claims

Plaintiffs allege common law claims for fraud and breach of contract in Coumdsl Il af
the amended complairtlestlés briefingdevotes very little attention to these common law
claims For each of its statby-state trio of arguments (lack of private right of action, baféor
exemption, and collateral attack), Nestt#es not explain how its arguments should apply to the
common law claims differently than the statutory claimg(why the common law claims
shouldfall even if the statutory clainsurvive)!3

Nor is it selfevident why the common law claims should not survive at least for the
severstates for which | have denied summary judgment as to the statutory unfair tictte pra

claims. For example, if it is fair to say that a legislaturerided a consumer to be able to sue for

12 Because the relevant inquiry is merely whether the activity is subject to mogitsriegulation by a state or
federal government agency, | need not evaliestlés evidence that it was actually approved to sell Poland Spring
water in Rhode Islan&ee Doc. #2193 at 1314 (11 3943). Nor do | need to addreNestlés argument that

plaintiffs may not collaterally attack any permits issued by Rhode Island.

BWhenevelNestlérefers to the common law claims in its briefing, it argues that the commortdizms should be
dismissed for the same reasons that the statutory claims should be disrosse@dmple, after advancing a lengthy
argument why the New York statutory claims should not proceed in light of the lackiefg pight of action for

the vidation of the New York spring water standakigstlétags on the following statement with no further
explanation: “Not only are Plaintiffs barred under New York law from pursuing &B849 and 350 claims
predicated on violations of New York statutes that do not provide for private enfort;dmethey are proscribed
from pursuing fraud and breach of contract claims premised on those same vidladiee3oc. #2191 at 21. Later
in its briefing,Nestléargues without citation or elaboration that “[p]roviding a safe harbor defensaticosy

fraud claims but not commdaw fraud claims would not only be illogical and contrary to law, but would frigstra
the legislative intent behind enacting safe harbors fordessanding consumer protection statutés.’at 38.
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fraud or deception under an unfair trade practitatiteeven for conduct that is not otherwise
independently actionable under a separate statutory cause of action, there is no RggoIsE
that the legislaturevould intenddifferently for a common law claim of frautthat rests othe
same conduct that supports thdair trade practices claim. As Nestigelf argues, “Plaintiffs’
theories of common-law fraud (Count I) and breach of contract (Chwarelidentical to that of
each of their statutory claims: that Poland Spring® does not comply with the FDA rf@tanda
mirrored in state law.” Doc. #219-1 at 37.

Similarly, as to Nestlé arguments concerning the statutory safe harbor exemption, there
iS no reason to suppose thathe statutory exemption does not apply to bar an unfair trade
practices act claigit should nonetheless bananstatutory common law cause of action. Even
for Rhode Island (for which | have found its very broad statutory safe harbor exemption to bar
thestatutory RIDTPA claim), it is stretch to conclude that the legislature’s enactment of a
statutespecificexemption should be extrapolated to bar any common law cause offaction
conduct that is subject to government retjata Because it islltimately Nestlé burden to
establish the merits of its summary judgment motion and bebdisikgs briefing specific to the
common lawclaimsis insubstantial, | will deny the motion for summary judgment as to
plaintiffs’ common lawclaimsfor fraud and breach of contract as alleged in Counts | and 11 of
the amended complaint.

CONCLUSION

For the reasons set forth above, the CRIRANTS themotionfor summary judgment
(Doc. #219) as to Count VIl (Rhode Island Deceptive Trade Practices Ac) eadrDENIES
the motion for summary judgment as to all other claims.

It is so ordered.
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Dated at New Haven thik2xh day of August 2020.

/s! Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge
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