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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

JAQUAN UHARA TAYLOR,
Plaintiff, No. 3:17-cv-01436 (SRU)

V.
NANCY A. BERRYHILL, Acting

Commissioner of Social Security,
Defendant.

RULING ON CROSSMOTIONSFOR JUDGMENT ON THE PLEADINGS

In this Social Security appeal, Jaguan Taytmves to reverse the decision by the Social
Security Administration (“SSA”) denying his @ha for disability insurance benefits. Mot. Rev.,
Doc. No. 20. The Commissioner of Social Security moves to affirm the decision. Mot. to
Affirm, Doc. No. 21. Because the Adminidixee Law Judge (“ALJ”) used an improper,
heightened standard to evaluate the evideegarding Listing 1.04A of 20 C.F.R. § 404.1520(b)

(disorders of the spine) (“Listing 1.04A”), | g the Commissioner’s motion and grant Taylor’s.

Standard of Review

The SSA follows a five-step process to evaluate disability claBedian v. Astrug708
F.3d 409, 417 (2d Cir. 2013) (per curiam). fitse Commissioner determines whether the
claimant currently engages ‘isubstantial gainful activity."Greek v. Colvin802 F.3d 370, 373
n.2 (2d Cir. 2015) (per curiam) (citing 20 C.F§404.1520(b)). Second, if the claimant is not
working, the Commissioner determines whetherctagnant has a “severe’ impairment,” i.e.,
an impairment that limits his or her abilitydo work-related activities {fysical or mental)ld.
(citing 20 C.F.R. 88 404.1520(c), 404.1521). Thirthe claimant does not have a severe

impairment, the Commissioner determines whethe impairment is considered “per se
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disabling” under SSA regulation$d. (citing 20 C.F.R. 8304.1520(d), 404.1525, 404.1526). If
the impairment is not per se disabling, theefore proceeding to step four, the Commissioner
determines the claimant’s “residual functionapacity” based on “all threlevant medical and
other evidence of record.d. (citing 20 C.F.R88 404.1520(a)(4), (e)04.1545(a)). “Residual
functional capacity” is defined as “what the otaint can still do despite the limitations imposed
by his [or her] impairment.1d. Fourth, the Commissionerddes whether the claimant’s
residual functional capacity allows him orrhe return to “past relevant workd. (citing 20
C.F.R. 88 404.1520(e), (f), 404.1560(b)). Fiftnthé claimant cannot perform past relevant
work, the Commissioner determines, “based on the claimant’s residual functional capacity,”
whether the claimant can do “other workstixng in significant numbers in the national
economy.” Id. (citing 20 C.F.R. 88 404.1520(g), 404.1560(bhe process is “sequential,”
meaning that a petitioner will be judged disalbedy if he or she satisfies all five criteri&ee

id.

The claimant bears the ultimate burden to ptitnag he or she vgadisabled “throughout
the period for which benefits are sought,” as wethasburden of proof ithe first four steps of
the inquiry. Id. at 374 (citing 20 C.F.R. § 404.1512(&Bglian 708 F.3d at 418. If the claimant
passes the first four steps, however, there isratéd burden shift” to ta Commissioner at step
five. Poupore v. Astrues66 F.3d 303, 306 (2d Cir. 2009) (peiriam). At step five, the
Commissioner need only show that “there igknva the national econontat the claimant can
do; he [or she] need not provide additionatlence of the claimant’s residual functional
capacity.” Id.

In reviewing a decision by the Commissioneconduct a “plenary review” of the

administrative record but do not decitle novowvhether a claimant is disableBrault v. Soc.



Sec. Admin., Comm’683 F.3d 443, 447 (2d Ci2012) (per curiamsee Mongeur v. Heckler
722 F.2d 1033, 1038 (2d Cir. 1983) (per curiam) (“Htkeviewing court isequired to examine
the entire record, includingatradictory evidence and eedce from which conflicting
inferences can be drawn.”). | may reverse@ommissioner’s decision “only if it is based upon
legal error or if the factual findings are not sugied by substantial evidea in the record as a
whole.” Greek 802 F.3d at 374-75. The “substantial evide” standard is “very deferential,”
but it requires “more than a mere scintilld8Bfault, 683 F.3d at 447-48. Rather, substantial
evidence means “such relevant evidenceraasonable mind might accept as adequate to
support a conclusion.Greek 802 F.3d at 375. Unless the Coissioner relied on an incorrect
interpretation of the law, “[i]f there is subst&l evidence to supportéldetermination, it must

be upheld.”Selian 708 F.3d at 417.

1. Facts

Jaquan Taylor filed applications for Sock#curity benefits and Supplemental Income
benefits on December 2, 2013. ALJ Decision, R4atin both applications Taylor alleged a
disability onset date of Cadber 5, 2011. However, on the record and through counsel at the ALJ
hearing, Taylor amended the allegesiatility onset dateo March 6, 2012d. At the time of the
alleged disability onset, Taylevas 29 years old. Taylor identifiehis disability as lower back
pain, two pinched nerves, numbness in hamakfeet, spasms, anxiety, and depression.
Disability Determination Explanation, R. at 104. The SSA initially denied his claim on March
31, 2014, and again on reconsideration on Septer, 2014, finding that “[Taylor’s] condition
results in some limitations in [his] ability fwerform work-related actities . . . [but his]
condition is not severe enough to keep [hirajn working.” Disability Determination

Explanation, R. at 155. Though there was insidfit vocational information to determine



whether Taylor could perform his past relevantk, the SSA noted that “[w]e have determined
that [he] can adjust to other workd.

Taylor requested a hearingfbee an Administrative La Judge (“ALJ”) on October 20,
2014, and a hearing was held befate) Kim Griswold on February 23, 2016ALJ Decision,

R. at 24. At the hearing, the ALJ questioned dagbout his conditiongreatment history, and
ability to perform daily working and living functions. Tr. of ALJ Hr'g, R. at 59-80.

Taylor responded that “[it was] easier for [Rita walk with [a] cane . . . [he couldn’t]
walk for a distance without the cane because there [was] pain in [his] dbiat’64. Further,
he “[laid] down on [his] bed almostl@ay . . . because of [his] paind. at 75, which he rated as
an eight out of ten on a good dagdaa ten out of ten on a bad d&..at 77. Taylor testified that
he drove, but did not leave the house to shop @hitig or groceries. Tof ALJ Hr'g, R. at 77—
78. He did not do any activities around his mother’s hddsat 75.

The ALJ then heard testimony from VocatibBapert Erin Baileywho testified that
Taylor’s prior work as a job development specialist was considered sedentary but, based on
Taylor’s testimony, was heavy as performed; his pask as a kitchen assistant was considered
exertional level medium; and his past workbath a fast food worker and a cashier was
considered exertional level lightl. at 82.

The ALJ asked Bailey to consider a hypotb@tindividual of the same age, education
(high school and one year of college,at 82), and experience &aylor, who was limited to
performing work with the following limittons: could lift and carry up to 20 pounds
occasionally and 10 pounds frequently; could notgoe overhead reachg with the bilateral

upper extremities or lift from below the waist leéwath the bilateral uper extremities; could

1 The initial hearing was scheduled for Octobe2@®15, but was rescheduled when Taylor became
unavailable. ALJ Decision, R. at 24.



occasionally stoop and climb ramps and stairs, but not ladders, ropes, or scaffolds; could
occasionally crouch, crawl, kneel, and balamoeild tolerate occasiohexposure to extreme
cold but no hazards or vibration such as/ing machinery and unpmtted heights; could
understand, remember, and carry out simple titepgetasks throughout an ordinary work day
and work week with normal breaks on a sustalmeesis; may use a cane to walk long distances
outside the home over 100 featdamay wear a back brace. ®f ALJ Hearing, R. at 82—83.

The ALJ asked Bailey whether that hypothetiadividual could peidrm any of Taylor’s
prior jobs, and she testified thedshier was the only prior jabat this hypothetical individual
could performlid. at 83. The ALJ then asked Bailetrether there were other unskilled
occupations that such an imdlual could perform. Bailetestified that the hypothetical
individual could work: as a ticket seller,thviapproximately 40,000 jobs in the national
economy; as a parking lot at#gant, with approximately 40,000s in the national economy;
and as a price marker, with approxielgt260,000 jobs in the national econortty. The ALJ
pointed out that the DOT does not specificallidress overhead reaching or reaching below the
waist, but Bailey explained that based on heregience, the jobs that she mentioned did not
require overhead reaching or lifting below the wddstat 84.

The ALJ then changed the hypothetical, addirvag the hypotheticahdividual: could lift
and carry 10 pounds frequently; could standwalk for two hours in an eight hour workday
total; could sit for eight hours ian eight hour workday; anawld not crouch, crawl, kneel, or
climb ladders, ropes, and scaffolds with any regulaidtyWith these additional restrictions,
Bailey testified that the hypothedél individual could perform wi as: an information clerk,
with approximately 35,000 jobs in the nationabeamy; and a surveillance system monitor,

with 20,000 jobs in the national econoriy. at 84—85. The ALJ asked Bailey whether any



employer would allow the hypothetical individualde absent from worét least twice a month
on a regular basis, and whether any employer avallbw the employee to be off task due to
their condition for one hour a day—Bailey opined thatemployer would toleta that degree of
absenteeism or distraction.. Bf ALJ Hearing, R. at 85.

On May 4, 2016, the ALJ issued an opinion in which she found that Taylor was not
“under a disability within the meaning of the Social Security Act from March 6, 2012, through
the date of this decision.” ALJ Decision, R2at At the first step, #nALJ found that Taylor
“ha[d] not engaged in substantial gaindgtivity since March 6, 2012, the beginning of the
amended alleged onset datiel’ at 27. At the second step, theJ determined that Taylor’s
impairments of “degenerative disc disease wihve root compression, episodic mood disorder
not otherwise specified, andxaety disorder” were sevempairments that “more than
minimally limit[ed] [Taylor’s] ability to perform basic work functionsld.

At the third step, the ALJ determined tAatylor “[did] not have an impairment or
combination of impairments that [met] or medicadlyual[ed] the severity of one of the listed
impairments.” ALJ Decision, R. at 27. In making this finding, the ALJ considered whether
Taylor's degenerative disc disease met or melgiegjualed listing seain 1.04 (disorders of the
spine).ld. The ALJ found that it did not, because “tlieeord did not demonstrate compromise of
a nerve root . . . or the spincord” consistent with the requirements of the listing.

Id. at 27—-28. The ALJ also determined that Taylor's mental impairments did not meet or
medically equal the critaxiof listings 12.04 and 12.0@&l. at 28. In making this finding, the ALJ
considered whether the “paragraph B” criteria weatisfied, and she detemad that they were

not, because the mental impairments did not résait least two “marked” limitations or one



“marked” limitation and “repeated” episodesda#compensation of extended duration as required
by the listing. ALJ Decision, R. at 28.

The ALJ then assessed Taylor’s residuakttional capacity, and found that he could
“perform less than a full range ofdantary work” with certain limitationdd. at 29. The
limitations were that Taylor:auld lift and carry 10 pounds frequity; could not crouch, crawl,
kneel, balance, or climb ladders, ropes,aaffolds with any measable regularity; could
occasionally stoop and climb ramps and stawsjd not perform overhead reaching with the
bilateral upper extremitiespald not lift from below the waist with the bilateral upper
extremities; could tolerate exposure to extremd;amuld not tolerate exposure to vibration and
hazards, such as dangerous moving machiaed unprotected heights; could understand,
remember, and carry out simple repetitive sabkoughout an ordinary workday and workweek
with normal breaks on a sustained basis;esi@eptember 2015, may use a cane to ambulate long
distances outside the home over 100 fesd; ince September 2015 may wear a back bi@ce.

The ALJ determined that Taylor’'s “miedlly determinable impairments could
reasonably be expected to cause the allegagteyns.” ALJ Decision, R. at 30. However, the
ALJ decided that “[Taylor's] statements cenaing the intensity, pastencel,] and limiting
effects of these symptoms ¢ne] not entirely supportedld.

At the fourth step, the ALJ determined thatylor could not pedrm his past relevant
work as a job development spdisf social service aid, kitcheassistant, fast food worker, or
cashierld. at 36. At the fifth step, the ALJ deterraththat, based on Taylor’'s age, education,
work experience, and residual functional capacityere [were] jobs thaxist[ed] in significant
numbers in the national economy that [Taylor could] perfotch.Because the ALJ found that

Taylor was capable of making a successful adjast to other work, she concluded that “a



finding of ‘not disabled’ [was] tbrefore appropriate” and deniedyl@’s request for disability
benefits.Id. at 37.

Taylor requested a review of the ABdecision by the SSA’s Appeals Council on May
4, 2016. Notice of Appeals Council Action, R.1afThe SSA AppealSouncil “found no reason
.. . to review either the digssal action or the decision ofetfALJ],” and denied Taylor’s
request for reviewld. Taylor then filed a complaint befotleis court urgingeversal of the
Commissioner’s decision on August 24, 2017. Conipbc. No. 1. Taylor filed a Motion to
Reverse on March 19, 2018. Mot. Rev., Ddo. 20. The Commissioner filed a Motion to

Affirm on May 18, 2018. Mot. Affirm, Doc. No. 21.

[1. Discussion

On review, Taylor asserts that the Comnaesr: used an incorrect legal standard in
evaluating whether Taylor met thsting requirements for Ligtig 104.A at step 3, incorrectly
evaluated the medical opinion egitte, and should have develdgke record further. Mem.
Supp. Mot. Reverse, Doc. No. 20-1, at 2—-3. Speadlfi, he contends “substantial evidence does
not support the ALJ’s finding that [Taylor] failed meet or equal [Listing 1.04A]", that the ALJ
“improperly failed to develop the record” by faig “utilize the servicesf a medical expert”,
and that “[tlhe ALJ imposed an incorrect leganstard(s) in determining wither [Taylor] met the
listing”, id. at 2—3; that “the ALJ wlated the treating physicianle” by failing to “assign
substantial weight” to Tagl’s primary care doctord. at 3; and that thALJ “improperly failed
to develop the record, in thatesfailed to seek clarification from [Taylor’s] treating physician”
or “utilize a medical expertid. at 3. The Commissioner responds that the ALJ’s “findings are
supported by substantial evidence and made by a correct application of legal principles,” and

should be affirmed. Mo#ffirm, Doc. No. 21, at 1.



For the reasons that follow, the case is remanded for further proceédings.

A. Did the ALJ correctly evaluate Tapf's impairments under Listing 1.04A?

Taylor argues that the ALJ erred in determining that Taylor’'s impairments did not meet
the requirements under Listing 1.04A becauseédlhused the incorrect standard to evaluate
Taylor’'s motor loss, one of the requirementshaf listing, and because Taylor’s impairments
occurred on a consistent basis rather thaonsistently. Mem. Supp. Mot. Reverse, Doc. No.
20-1, at 9-10. The Commissioner argtigat Taylor did not meetsburden of showing that his
impairments met or medically equaled Listth@4A and that the AL$'findings are supported
by substantial evidence. Mem. Supfot. Affirm, Doc. No. 21-1, at 4.

To be considered disabled under Listin@4A, a plaintiff must demonstrate a spine
disorder with “[e]vidence of nerve roocompression characterized by neuro-anatomic
distribution of pain, limitation ofmotion of the spine, motor loss (atrophy with associated muscle
weakness or muscle weakneasgompanied by sensory oflex loss and, if there is
involvement of the lower back, positive straigédriraising test (sittingnd supine)”. 20 C.F.R.

Pt. 404, Subpt. P, App. 1.

For the reasons set forth below regardingelyal standard used by the ALJ to evaluate

Taylor’s impairments under Lisg 1.04A, | agree with Taylognd therefore remand the case

regarding the ALJ’s Listing 1.04A findings.

2 Because the case is remanded at step three, | need not decide whether the ALJ 1) correctly evaluated the
medical opinion evidence and 2) should have develtipe record further, because these determinations
will be reconsidered based on remand at step three.

9



1. Did the ALJ apply the correct legal standandevaluating whether Taylor met the
requirements under Listing 1.04A?

Taylor argues that “the Alldas misstated the requirementdhadf Listing” and therefore
applied a heightened legal standard to Tayldasm. Mem. Supp. Mot. Reverse, Doc. No. 20-1,
at 9. The Commissioner argues that because “thertatk of consistent evidence with regard to
the requirements of Listing 1.04A”, ALJ Griswids misstatement of the requirement for motor
loss does not change the outcome of the dec#sidris therefore not reversible error. Mem.
Supp. Mot. Affirm, Doc. No. 21-1, at 5-6.

The Second Circuit has “remanded fortifier development of the evidence” on
“numerous occasions” when “the ALJ has applied an improper legal standasa'Vv.

Callahan 168 F.3d 72, 82—-83 (2d Cir. 1999) (imtaf citations and quotation omitted).
Furthermore, “w]here there are gaps in thenimistrative record, remand to the Commissioner
for further development of the evidence is in ordit.’(internal citation and quotation omitted).
Althoughthe plaintiff bears the burdexi providing evidence demonating that he satisfies all
listing requirementssee Sullivan v. Zeble®93 U.S. 521, 531 (1990), the listing requirements
for Section 1.04A do not includmnsistency as a requiremefee20 C.F.R. Pt. 404, Subpt. P,
App. 1.

Taylor is correct that ALJ Griswold incorrectiyated that the lisig required evidence of
“motor loss (atrophy with associated muscleatugess)”, ALJ Decision, R. at 30, rather than
stating it correctly as “motor loss (atropiwith associated muscle weakness or muscle
weakness)”, 20 C.F.R. Pt. 404, Subpt. P, App.drethy implying that motor loss could only be
shown through atrophy, rather than includingpbssibility that muscle weakness could be

shown through muscle weaknessred without alsowing of atrophy.

10



The ALJ held that Taylor's symptoms didt meet the requirements for Listing 1.04A
because “the record did not demonstrate com@®iwii a nerve root . . . or the spinal cord”
consistent with the requirements of the listiltg.at 27—28. The record is unclear, however,
whether the ALJ actually applied the correct mdtss standard in making this determination
and merely made a “typographical error” tlas Commissioner arguesr whether the ALJ
applied an incorrect legal standard, rempg atrophy in addition to muscle lo&eeMem. Supp.
Mot. Affirm, Doc. No. 21-1, at 5.

In addition, rather than examining the rectodietermine whether Taylor's symptoms
merely meet the requirements for Listing 1.04#¢ ALJ appears to have opined on whether the
symptomsconsistentlymeet the listing requirements. Inrldgecision, the ALJ states that “the
record shows that [Taylor] sporadicaélyhibited the symptoms expected under 1.04. For
example, [Taylor] exhibited negative left legjsing[.]” ALJ Decision, R. at 30 (referencing
exhibits 3F/4; 27F). She also states that “[tieord lacks consistent evidence that [Taylor] has
motor loss verified by atrophy with associatedscle weakness and sensory or reflex Idgs.”
Furthermore, she notes that Tayttd not take any pain medicati for a period of six months or
“avalil himself of the fully physical therapy treatments as ordeidd.”

The Commissioner argues that the consistestarydard is the correlggal standard, and
that Taylor presented inconsisteevidence regardinte listing. Mem. Supp. Mot. Affirm, Doc.
No. 21-1, at 5-6. Although the Commissioner cites ¢ames from district courts in New York
as support for her proposition that consistengyeisessary to find a disability under Listing
1.04A,see idat 6, the Second Circuit has never helt fuch a consistency requirement exists

and | am not bound by those district court decisfoioreover, the principal decision relied

3 In Beach v. Comm'r of Soc. Sebe district court held that the requirements of Listing 1.04A must be
met consistently. No. 7:13-CV-323, 2014 WL 8591&7*3 (N.D.N.Y. Mar. 5, 2014). In reaching that

11



upon by the Commissionéhlington v. Colvin 2017 WL 1370998 (N.D.N.Y. Apr. 17, 2017),
stands for the proposition that sporadicafigeting some “(but never all)” of a listing’s
requirements is not sufficient. That propmsitauthors the Commssioner no support here.

Because the ALJ appears to have used astensy standard, which is a heightened and
therefore improper standard,@galuate Taylor's symptoms,mand is appropriate on the issue
whether Taylor met the requirements of Listing 1.088e Rosal68 F.3d at 82—83.

Furthermore, because the ALJ’'s misstatement of the requirement for motor loss could
change the outcome of the decision, and the otmeptyns need not be consistently present, the
case is remanded on the issue efltkting requirements as thegrtain to the definition of
motor loss as well.

V. Conclusion

For the reasons set forth above, | GRANT Taylor’'s Motion for Judgment on the
Pleadings (Doc. No. 20) and DENY the Comsiosier’'s Motion to Affirm (Doc. No. 21). The

clerk shall remand the case for further proceedings and close the file.

So ordered.

Dated at Bridgeport, Connectictihis 24th day of September 2018.

/s/ STEFAN R. UNDERHILL
Stefan R. Underhill
United States District Judge

decision, the district court relied up&wans v. Astrughe other case cited by the Commissioner here, in
which the district court affirming an ALJ's deniafl benefits based on a lack of symptoms shown under
Listing 1.04A stated “that the medical evidencemit support listing-level severity” but did not require
aconsistenshowing of symptoms in the decision. No. 12-CV-6002, 2012 WL 6204219, at *3 (W.D.N.Y.
Dec. 12, 2012).
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