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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

______________________________________________________ X

MELISSA MCARTHUR, individuallyand 3:17 CV 1554 (RMS)
on behalf of others similarly situated :

individuals

V.

EDGE FITNESS, LLC : ' DATE: FEB. 20, 2019
______________________________________________________ X

ORDER GRANTING FINAL APPROVALOF CLASS ACTION SETTLEMENT
FOLLOWING RULE 23 FAIRNESS HEARING

Before the Court is the Proposed Order Grankinal Approval to a Fair Labor Standards
Act (“FLSA”) Collective and Rule 23 Class Action Settlement. (Doc. No. 104, Ex.1). On
November 6, 2018, the parties consented to the jatied of this United States Magistrate Judge,
and the case was transferred accordingly. (Doc9BIp. Upon consideration of the Parties’ Joint
Motion for Modified Order to Approve FLSA and Rule 23 Connecticut Wage Act Settlement (Doc.
No. 101;seeDoc. Nos. 92, 97), all of the supportingteraals filed in connection therewith, the
Proposed Order Granting Final Approval toFBSA Collective and Rule 23 Class Action
Settlement (Doc. No. 104, Ex. 1D), the t&ahent Agreement (Doc. No. 104, Ex. 1), the
distribution charts (Doc. No. 10&xs. 1A-1B), the Modified Notice to the Class (Doc. No. 104,
Ex. 1E), and the Declaration of Class CounselgINo. 104, Ex. 3), thedtirt, having heard from
the parties at the February 12, 203#8rness Hearing and, for theas®ns stated in open court on

February 12, 2019, hereby enters this ogtanting Final Approval of the Settlement.
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STANDARD

Federal Rule of Civil Procedair23(e) provides that the “clagnissues, or defenses of a
certified class may be setllevoluntarily dismissed, or comgmised only with the court’s
approval.” Pursuartb Rule 23(e),

(1)  The court must direct notice in aasonable manner to all class members
who would be bound by the proposal.

(2) If the proposal would bind class members, the court may approve it only
after a hearing and on finding thatstfair, reasonable, and adequate.

Fed. R. Civ. P. 23(e)(1)-(2).

To properly approve the settlement, the Gauust find that the settlement provides
“reasonable notice to thdass members of the settlemenbpgmsal and the settlement must be
procedurally and substantively fair, reasonable, and adequat€dnnor v. AR Resourcgsc.,
No. 3:08 CV 1703(VLB), 2012 WL 12743, € (D. Conn. Jan. 4, 2012).

Notice requirements, as defined-ederal Rule of Civil Pieedure 23(c)(2)(B), provide as
follows:

the court must direct to class membershkist notice that is practicable under the

circumstances, including individual notite all members who can be identified

through reasonable effort. . . . The noticestrulearly and concisely state in plain,

easily understood language:

0] the nature of the action;
(i) the definition of the class certified;

(i)  the class claims, issues, or defenses;

(iv)  that a class member may enterag@pearance through an attorney if
the member so desires;

(v)  that the court will exclude frore class any member who requests
exclusion; and



(vi)  the binding effect of a classiggment on members under Rule
23(c)(3).

Fed. R. Civ. P. 23(c)(2)(B).

“To determine procedural fairness, courtamine the negotiating process leading to the
settlement.” Matheson v. T-Bone Restaurant, LINK. 09 Civ. 4214, 2011 WL 6268216, at *3
(S.D.N.Y. Dec. 13, 2011) (citing/al-Mart Stores, Inc. v. Visa U.S.A., In896 F.3d 96, 113 (2d
Cir. 2005) (additional citation omitted)). “To determine substantive fairness, courts determine
whether the settlement’s terms are fair, adeqaaie reasonable accordingtte factors set forth
in City of Detroit v. Grinnell Corp.495 F.2d 448 (2d Cir. 1974)Matheson2011 WL 6268216,
at *3. TheGrinnell factors are:

(1) the complexity, expense and likely dima of the litigation; (2) the reaction of

the class to the settlement; (3) the stad the proceedings and the amount of

discovery completed; (4) the risks of establishing liability; (5) the risks of

establishing damages; (6) the risks ofntaining the class action through the trial;

(7) the ability of the defendant[] to witlastd a greater judgment; (8) the range of

reasonableness of the settlement fundghtlof the best possible recovery; [and]

(9) the range of reasonableness of the settlement fund to a possible recovery in light
of all the attendant risks of litigation.

Grinnell Corp., 495 F.2d at 463 (internal citations omittedprogated on other grounds by
Goldberger v. Integrated Re209 F.3d 43 (2d Cir. 2000). “Courts examine procedural and
substantive fairness in light ofe@hstrong judicial policy in favoof settlement[]’ of class action
suits.” Matheson2011 WL 6268216, at *4 (quotinyal-Mart Stores396 F.3d at 116).

A class action settlement may be approved

if it is fair, adequate, and reasonalded not a product of collusion. A court
determines a settlement’s fairness by logkat both the settheent’s terms and the
negotiating process leadinggettlement. A presumptianf fairness, adequacy, and
reasonableness may attach to a clasdesent in arm’s-length negotiations
between experienced, capable counsel after meanutighdvery. We are mindful
of the strong judicial policyn favor of settlements, particularly in the class action
context. The compromise of complex ldigpn is encouraged by the courts and
favored by public policy.



Wal-Mart, 396 F.3d at 116-17 (internal citations and quotations omitted).

Il. FINDINGS AND ORDER

The Court makes the following findings faict and conclusion of law:

1. This litigation was initiated by a complaint filed on September 15, 2017 by the
Named Plaintiff, Melissa McArthur, aget the Defendant, Edge Fitness, LLC.
(Doc. No. 1;seeDoc. No. 58 (Amended Complaint)).

2. The Named Plaintiff assed claims for unpaid overtime compensation under the
FLSA on her own behalf and on behalfaoputative collectie group of allegedly
similarly situated employees of Edge Fitness who worked as Membership Advisors
(“MAs”). The Named Plaintiff alleged that the Defendant misclassified the MAs
as exempt from overtime from September 15, 2014 to November 24, 2016, and by
failing to pay for any overtime hours wed, violated the FEBA and the CWA.

The Named Plaintiff further alleged thathen the Defendant reclassified MAs as
non-exempt from overtime on November 25, 2016, the Defendant undercalculated
the amount of overtime due by failing to inde commissions in éwage rate paid

to employees, and thereby violated fHieSA and CWA by failing to pay for all
overtime wages due from that date upnd ancluding the date dinal judgment.

3. The Defendant denied that any MAs weker misclassified lbere November 25,
2016, but asserted that the Defendant ptgpaassified MAs as exempt from
overtime pursuant to the Administratiegemptions of the FLSA and CWA. The
Defendant further asserted that ovedimas properly calculated from November
25, 2016 to the date of final judgmentdathat the MAs were properly paid all

amounts due.



4, The parties entered the Settlement Agreement following a one-day private
mediation before Joseph Garrison, admtor experienced in wage and hour
collective and class actions, followed byull day settlement conference before
this Court.

5. After a hearing on November 5, 2018, t@isurt granted preliminary approval to
the resulting Settlement Agreement. (Doc. No. 96).

6. The parties discovered clerical errorattiiequired modification to distribution
amounts in the interests of fairness to tlss! Thus, following a status conference
with the Court, and a hearing held on the record on November 19, 2018, the parties
sought a modification of the Settlement Agreement, with modified distribution lists,
a continued date for the Fairness Hearemgyl consent to reviewy this Court.
(Doc. No. 101}

7. On December 3, 2018, this Court issueel tmodified order granting preliminary
approval of Settlement AgreemdfPreliminary Approval Order”).

8. The Court held a Fairness Hearing on February 12, 2019. (Doc. No. 102).

9. The Court finds that the pposed Rule 23 Class, asfided in the Settlement
Agreement, meets the requirements of RAdé) and Rule 23|(8) of the Federal
Rules of Civil ProcedureAccordingly, the Court ceftes the following proposed
Rule 23 Class, as defined for purposes of settlement only:

All individuals who, at any time durg the period between September 15,

2014 and January 1, 2018, were employgtin the State of Connecticut
as Membership Advisors.

1 This case was transferred to this Magistrate Judge on consent on November 6, 2018. (Doc. No. 98).
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10.

11.

12.

13.

The parties agreed upon a list of thomdividuals who are designated, for
settlement purposes only, Bsle 23 Class Members.

For the purposes of the Settlement, toen€approves the Named Plaintiff, Melissa
McArthur, as the Class Representative.

For the purposes of the Settlement, the Cappoints as Class Counsel for the Rule

23 Class Richard E. Hayber of the Haybaw Firm, LLC, 221 Main Street, Suite

502, Hartford, CT 06106.

As part of the Preliminary Approval @er, this Court approved the Modified
Notice of Proposed Class Action Settlethend Fairness ¢aring (“Notice”),
pursuant to which Class members wavebe provided notice of the proposed
Settlement Agreement. The Notice appibpeovided an opportunity for the Class
members to file objections to the Setilent Agreement and an opportunity to opt-

out of the Settlement.

As included in the Notice, any Rule 23 Class Member who requested to be excluded
from the class was directed to submit a signed request for exclusion to Class
Counsel. To be effective, such requést exclusion must have included the
individual’'s name and an ugeivocal statement that thedividual requested to be
excluded from the class, and it must have been received by Class Counsel within
30 days following the date of the initial itwag of the Notice, or, at minimum, must
have been postmarked by that deadlme r@eceived by Class Counsel within seven
days thereafter. Any individual who requestede excluded from the class, but
who changed his/her mind and wished tdl participate, ould withdraw that

request in writing at any timeipr to the Fairness Hearing.



14.

15.

As included in the Notice, any Rule 23 Class Members who wished to present
objections to the proposed settlementhat Fairness Hearing werequired to do

so first in writing, sent to the Clas®@hsel via First Class United States mail and
received by Class Counsel by a date 30 days after the initial mailing by Class
Counsel of the Notice, or, at minimum, sthave been postmarked by that deadline
and received by Class Counsel within seways thereafter. An objector who
timely submitted a written objection couldear at the Fairgs Hearing in person
(with or without counsel hired by the object; however, an objector who wished

to appear at the Fairness Hearing must ts@ted his or her intention to do so at
the time he or she submitted his or her written objections. An objector could
withdraw his or her objections at any tinNo Rule 23 Class Member could appear

at the Fairness Hearing for the purposem@senting objections unless he or she
filed a timely objection that complied withelprocedures explained in the Notice.
Any Rule 23 Class Member who requestdalusion from the class could not
submit objections to the settlement. Theipanivere directed to file with the Court
written responses to any filed objection later than fourteen days before the
Fairness Hearing.

The Named Plaintiff filed with the CourtlZeclaration of Attorney Michael Petela
(Doc. No. 104, Exh. 3), declaring thatdncordance with the procedures approved

in the Preliminary Approval Order, he agaw a mailing of the Notice to the class

of MAs who were employed at Eddétness, LLC from September 15, 2014
through December 31, 2017. The notice mailing to the applicable class was sent

out on December 7, 2018. In the we¢hat followed, the Hayber Law Firm



16.

17.

18.

received numerous inquiries from MAmostly updating their addresses for the
purposes of distribution, which furthesrdfirmed accurate mailg of the notice to

the class. A number of MAs notice mailingsre returned to Class Counsel. Class
Counsel reviewed the Hayber Law Firntdasiness records artktermined that
private search services, in particulaistant Checkmatevere used to search when
MAs mailings were returned to sender.

Class Counsel informed the Court tloaily one participating member requested
exclusion from the class, and that mengept out letter was attached to Class
Counsel’s submission of the proposed Fideder of Settlement. (Doc. No. 104,

Ex. 2).

No Rule 23 Class Member submitted an objection to the Settlement. At the Final
Fairness Hearing on February 12, 2019,Nhened Plaintiff and only one Rule 23
Class Member appeared, ahdt individual voiced hisupport for the Settlement.

The Court finds that Notice was provided to the Class in accordance with the
Settlement Agreement and this Court’®lPninary ApprovalOrder. The Court
finds and determines that the Noticeoyaded in this casevas the best notice
practicable. The Notice was accurate, objective, informative, and provided
members of the Class with the information necessary to make an informed decision
regarding their participation in the Settlement and its fairness. The Notice provided
Rule 23 Class Members with fair and adequate notice of the terms of the Settlement
Agreement and the Fairness Hearing, anth@if right to exclude themselves from

the class or to object to the settlement. The Court finds that the Notice satisfied the



19.

20.

21.

22.

requirements for notice under Rule 23 of Hezleral Rules of Civil Procedure, as

well as constitutional due process.

On the basis of all of thegues in this litigé&hn, and the provisionsf the Settlement

Agreement, the Court is of the opinion taatagreement was reached as the result

of arms’ length negotiations, including a edey private mediation before Joseph

Garrison, a mediator experienced in wage hour collective and class actions,

followed by a full-day settlement conference before this Court.

The Settlement Agreement is a fair aedsonable resolution afbona fide dispute

involving claims for unpaid overtim@ages under the FLSA and CWA.

The Court finds that the Settlement Agreement: (a) is fair to all parties; (b)

reasonably resolved a bona fide disagresinibetween the parfienith regard to

the merits of the claims of the Nameaintiff, the FLSA Collective and the Rule

23 Class members; and (c) demonstratgeod faith intention by the parties that

these claims be fully and finally resotl/enot subject to appate review, and not

re-litigated in whole or impart at any point in théuture. The Court therefore

approves the Agreement, incladiits release of all claims.

There are a number of factors that tBeurt has considered in affirming this

Settlement Agreement, including the following:

a. The liability issues in this cashave been vigorously contested.

b. This Settlement Agreement has the Bigioé providing relief to the Named
Plaintiff, the FLSA Collective and éRule 23 Class Members now, without
further litigation, unér circumstances where thiability issues are still

contested among the parties to titigation. The Settlement Agreement



23.

24,

provides the Named Plaintiff, the BIA Collective and the Rule 23 Class
members with a monetary benefit.

C. The Settlement Agreement is thyproduct of litigation between the
Parties, and not a result of any cellin on the part of Class Counsel or
counsel for the Defendant.

By operation of the Settlement Agreement and this Order, and except as to such

rights or claims as may be createdthg Settlement Agreement or those non-

waivable by law, the Named Plaintiff and all Participating FLSA Collective and

Rule 23 Class Members are hereby irrevbcabd unconditioally deemed to have

forever and fully released Defendant aaitlReleased Parties from any and all

Released Claims. The Named Plaintiffidhe Participating FLSA Collective and

Rule 23 Class Members are forever bafrech bringing or pesenting any action

or proceeding against Defendant or any effteleased Parties that involve or assert

any of the Released Claims.

The Agreement shall be administered in accordance with its terms and the

$566,875.00 Total Settlement Amounitiwe distributed as follows:

a. The amount of $375,196.32 witle allocated to the class, inclusive of
service payments to the Named Plaintiff.

b. Unclaimed amounts from the $375,196.32 will be allocated to the Wounded
Warriors Project.

C. The amount of $188,958.33 will be allocatedeasonable attorneys’ fees.

d. The amount of $2,720.34 will be allocdtéo repayment of reasonable

litigation expenses advanced in litigation.
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25.

26.

27.

The Notice provided Class members notideClass Counsel's attorneys’ fees,
costs, and expenses consistent with the terms of the Settlement Agreement and this
Court’s Preliminary Approval Order. Theourt has considered the lack of any
objections, the case law and precedent shothiagthe request is within the range

of attorneys’ fees in comparable cases,rfasonable and appr@te nature of the
expenses, and the gaomeng authority. $eeDoc. Nos. 92, Exs. 2, 3, 3-1). The
Court finds that the final approval dtaneys’ fees inhe amount of $188,958.33

is warranted and appropriate, and dpproval of the repayment of $2,720.34 for
reasonable litigation expenses adwethin litigation is reasonable.

The Court approves the Settlement Agreenaard finds that it is a reasonable
compromise of the claims of the Ru23 Class Members. The Settlement
Agreement is fair, just, reasonable, and in the best interest of, the Rule 23 Class
Members. It achieves a definite and certain result for the benefit of the Rule 23
Class Members that is preferable totoaunng litigation in which the Rule 23 Class
Members would necessarily confront staogial risk (including the risk of non-
certification of a class and the risk of lgas)certainty, delay, and cost. This Order
constitutes final approval of the Aggment. The Agreement is binding on the
parties to it and on all members tife Rule 23 Class excepting only those
individuals, if any, who excluded themselfesm the Class in accordance with the
terms of the Agreement.

Without affecting the finality of thisidgment, the Court reserves jurisdiction over
the implementation, administration, aedforcement of this judgment and the

Agreement and all matters ancillary to the same.
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28. The Settlement Agreement reflects a compse of disputed claims. The findings
and rulings in this Final Approval Ordare made for the purposes of settlement
only. Nothing in the Settlement Agreement or this Final Approval Order, or in any
ancillary documents, actions, statements filings made in furtherance of
settlement, shall be deemed admissiblasad as evidence of (or as an admission
of) liability by Defendant orany of the Released Parties, or of any fault or
wrongdoing whatsoever, or as evidence {oatas an admission that) this action
may proceed as a class action under Rulef #8 Federal Rules of Civil Procedure
for any purpose other than settlement.

29. This action is dismissed with prejudice.

IT IS SO ORDERED.

Dated this 20th day of Febmya2019 at New Haven, Connecticut.

/s/Robert M. Spector, USMJ

Robert M. Spector
United States Magistrate Judge
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