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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

BANK OF AMERICA,
Plaintiff,

No. 3:17-cv-01666 (SRU)
V.

MELISSA PASTORELLI-CUSEO, and
ALBERT CUSEO lIlI,
Defendants.

ORDER REMANDING CASE

Melissa Pastorelli-Cuséoemoved a foreclosure actiagainst her and Albert Cuseo
from Connecticut Superior CoueeDoc. No. 1. When Cuseo previously removed the same
foreclosure action from state coumy colleague United Statesdict Judge Jeffrey A. Meyer
remanded for untimely removal and lack of subject matter jurisdicdieeOrder, Doc. No. 16,
No. 3:17-cv-01190 (JAM) (D. Conn. Aug. 4, 2017 p@ying the law of the case doctrine, |

adhere to Judge Meyer’s ruling asuth spontegemand the case to state court.

Background

On June 17, 2014, Bank of America initiatedsation to foreclosen property owned by
Cuseo and Pastorelli-Cus&eeCompl., No. FBT-CV14-6043796-S (Conn. Super. Ct. June 17,
2014). Bank of America amended its complaint on September 1, 2015. Doc. No. kB81.00,
(Sept. 1, 2015). Both Cuseo and Pastorels€tumoved to dismiss the action, Docs. Nos.
143.00 & 145.00id. (Apr. 4, 2016), but the Superior Codenied their motions. Doc. No.

143.10,id. (June 7, 2017). Shortly after the Superior Col@nied the motions to dismiss, Cuseo

1 The Clerk is directed to correct the spedliof Pastorelli-Cuseo'surname on the docket.
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removed the case to federal cauitoc. No. 181.00 (July 18, 2017). The case was assigned to
Judge Meyer and given the dotkember 3:17-cv-01190 (JAM).

Bank of America moved to remand to stabeirt, arguing that removal was not allowed
on the basis of either diversity jurisdictifimecause Cuseo is a citizen of Connectitot),
federal question jurisdiction éisause no federal claims &aped on the face of Bank of
America’s complaint)SeeDoc. No. 12, No. 3:17-cv-01190 (JAM) (D. Conn. July 25, 2017). In
addition, Bank of America argued that remlowas untimely, having occurred well beyond the
statutory period of “30 days after the recdiptthe defendant . . . of a copy of the initial
pleading.”See28 U.S.C. § 1446(b). Cuseo opposedBaf America’s motion to reman&ee
Doc. No. 15, No. 3:17-cv-01190 (JAM) (D. Conn. Aug. 2, 2017).

On August 4, 2017, Judge Meyer granted the motion to remand “for substantially the
reasons set forth in plaintiff's motion.” Ordéd, (Aug. 4, 2017). In patular, Judge Meyer
noted that “there is no basis for removal on gdsuof diversity jurisdiction in light of the
limitation set forth in 28 U.S.C. § 1441(b),” atitht Cuseo had not “shown that there is any
federal question jurisdiction or that the removal of th[e] action [was] otherwise tingtly.”
Because Judge Meyer deemed Cuseo’s “removdto be] plainly frivolous,” he ordered Cuseo

to pay Bank of America’s attoelys’ fees and costs in conniect with the motion to remandt.

2 pastorelli-Cuseo was not listed in the captibthe Notice of Removal and was not identified
as a party in the federal action. She “consenti@ttie removal” in witing, however, Doc. No.

1, at 4, No. 3:17-cv-01190 (JAM) (D. Conn. July 18, 2017), and was given notice of Cuseo’s
filings, so | conclude that any objemtis she might have had were waived.

3 Under 28 U.S.C. § 1441(b)(2) A civil action otherwise reavable solely on the basis of
[diversity] jurisdiction . . . may not be removedaifiy of the . . . defendants is a citizen of the
State in which such action is brought.”



On August 22, 2017, the Clerk effected reman@danecticut Superior Court. Doc. No.
18,id. (Aug. 22, 2017); Doc. No. 184.00, No. FEI¥14-6043796-S (Conn. Super. Ct. Aug. 24,
2017). The Superior Court scheduled trial to begin on October 3, 36&Doc. No. 186.50d.
(Sept. 14, 2017). On October 3, 2017, PastorellieGusmoved the case to federal court for a
second time. The case was assigned to m@iaed the docket number 3:17-cv-01666 (SRU).

Bank of America filed a motion to remé on October 12, 2017. Doc. No. 8. Because
Pastorelli-Cuseo’s notice of removal unquestiopabbarred by the law of the case doctrine, |

have not considered Bank of America’s submission but instead order renasgonte

[l. Discussion

“[T]he doctrine of the law ofhe case posits that when a dalecides upon a rule of law,
that decision should continue to govern the sesges in subsequent stages in the same case.”
Christianson v. Colt Indus. Operating Cd86 U.S. 800, 815-16 (1988) (internal brackets
omitted). The doctrine “applies to issues that have been decided either expressly or by necessary
implication,” DeWeerth v. BaldingeB8 F.3d 1266, 1271 (2d Cir. 1994), and has as much force
with respect to “the decisiomd a coordinate court in theame case as to a court’'s own
decisions.Christianson 486 U.S. at 816. Although the dooe is “discretionary, not
mandatory,” Rezzonico v. H&R Blo¢l82 F.3d 144, 149 (2d Cir. 1999)—in that it “does not
limit a court’s power to reansider . . . decisionsDiLaura v. Power Auth.982 F.2d 73, 76 (2d
Cir. 1992)—the law of the case “expresses theegd practice of refusing to reopen what has
been decided.United States v. Birney86 F.2d 102, 107 (2d Cir. 1982). Courts “may depart
from the law of the case for ‘cogent’ or ‘compellingasons,” such as “an intervening change in
law, availability of new evidence, or ‘the netdcorrect a clear error or prevent manifest

injustice.” Johnson v. Holdes64 F.3d 95, 99-100 (2d Cir. 2009) (quotihgited States v.



Quintieri, 306 F.3d 1217, 1230 (2d Cir. 2002)). Nevertbg|é€[a] court should be ‘loathe’ to
revisit an earlier decision ‘in the sgnce of extraordinary circumstance®:"River Ins. Co. v.
Phila. Reins. Corp.63 F.3d 160, 165 (2d Cir. 1995) (quoti@gristianson 486 U.S. at 817).

A district court’s remand ordéestablishes the law of the caseith respect to the case’s
removability.Midlock v. Apple Vacations WA06 F.3d 453, 457 (7th Cir. 2008cord Jackson
v. Metro. Prop. & Cas. Ins. Co2008 WL 58953, at *2 (M.D. Fla. Jan. 3, 2008) (“When a case
is remanded back to state court after an appr removal, the remand becomes the law of the
case.”);cf. Christianson486 U.S. at 816 n.5 (law of the cagplées to decisions that “implicate
.. . jurisdiction”). Moreover, a federal stagyf8 U.S.C. § 1447(d), effectively makes the
doctrine mandatory in removal cases. That stghubvides that “[a]n aler remanding a case to
the State court from which it was removed is reatiewable on appeal or otherwise.” Thus, a
defendant may only “file a second removal petitiorewkubsequent pleadings or events reveal a
new and different ground for removaOne Sylvan Road N. Assocs. v. Lark Ji@89 F. Supp.
60, 62 (D. Conn. 1995yompare St. Paul & Chi. Ry. Co. v. McLedf8 U.S. 212, 217 (“[A]
party is not entitled . . . talé a second petition for the removal upon the same grounds, where,
upon the first removal by the same party, the fddmmart declined to proceed and remanded the
suit . . . ."),with Fritzlen v. Boatmen’s BankR12 U.S. 364, 372 (1909) (“[I]f, after an order to
remand has been made, it results, from the subsepleadings or conducf the parties to the
cause, that the cause is removable, . . . a seqmlidation to remove may be made . . .."). In
other words, section 1447(d)éthe law of the case docteirwollectively bar “a successive
removal by the same party on the same grounaistifing of significance has changed since the
prior removal.”"Hughes v. Mylan Inc2011 WL 5075133, at *6 (E.D. Pa. Oct. 25, 2011) (citing

Bank of N.Y. Mellon v. Ribadeneir2011 WL 3843817, at *1 (D. Ariz., Aug. 30, 2011)).



In the present case, Judge Meyer alreadyladed that the lawsuit is not removable.
Pastorelli-Cuseo has not identified any “cogand compelling reasons” or “extraordinary
circumstances” that would warranvigting Judge Meyer’s determinatioBee Johnsqrb64
F.3d at 99N. River Ins. Cq.63 F.3d at 165. Indeed, Pastorelli-Cuseo’s notice of removal is
almost identical to Cuseo’s earlier dgheurthermore, “subsequentepldings or events” have not
“reveall[ed] a new and different ground for remov&ee Lark Int’)] 889 F. Supp. at 62ge
Deutsche Bank Nat'l Tr. v. JenkjrZ008 WL 4926968, at *1 (S.[Fla. Nov. 17, 2008) (“[A]
pleading must establish that the Court’s consideration of the second removal is more than
reconsideration of the ‘same grounds’ upon whiehdhse was first remod€). To the contrary,
“from a removal perspective, this case is the sasi ever was. The isee Plaintiff[] ha[s] sued
the same Defendants, . . . bring[ing] the séagal claims and seek[ing] the same relief as
sought previously.Hughes 2011 WL 5075133, at *6. As such, Raslli-Cuseo’s second notice
of removal constitutes an improper attempt to ‘circumvent section 1447(d)’s prohibition on
reconsideration,5ee Nicholson v. Nat'l Accountsd6 F. Supp. 2d 1269, 1271 (S.D. Ala. 2000),

and is “barred by the docterof the law of the caseSee Midlock406 F.3d at 457.

[1. Conclusion

| adhere to Judge Meyer’s earlier ruling oa bHasis of the law dhe case doctrine, and
conclude that there is no fedesalbject matter jurisdiction overighcase. Therefore, | order the
case remanded to Connecticut Superior C&gatause Pastorelli-Cuseo’s removal “served to

delay ongoing state court proceedings” and @htlof Judge Meyer’s ruling) was even more

4 The second notice of removal adds a feweralegations of past misconduct by Bank of
America, but “a court may not reconsider a premand order because of additional evidence . .
. which only adds evidentiary support to the previously submitted arguriéit.Inc. v.
Nichols Research Corpl91 F. Supp. 2d 1307, 1312 (M.D. Ala. 2002).

5



“plainly frivolous” than Cuseo’sseeDoc. No. 16, No. 3:17-cv-01190 (JAM) (D. Conn. Aug. 4,
2017), | order Pastorelli-Cuseo to pay Bank of America’s attorneysafaesosts in connection
with the filing of its motion to remand.

The Clerk shall transfer théd to Connecticut Superior @Qa, Judicial District of

Fairfield at Bridgeport, and close the case.

So ordered.
Dated at Bridgeport, Connectictibhis 17th day of October 2017.
/s STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge




