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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

IN RE No. 3:17-cv-01801 (SRU)

DOROTHY MONIELLO,
Debtor.

MICHAEL ROZEA,

Appellant.

RULING AND ORDER ON APPEAL FROM
ORDER IMPOSING SANCTIONS

Michael Rozea, Esq. (“Attorney Rozea”) timelppealed an order of United States
Bankruptcy Judge James J. Taaut dated October 10, 2017. Ddo. 1-1, Notice of Appeal
from Bankruptcy Court, Order, at 114 he Order instructs Attorney Rozeagpay $2,000.00 to
the Clerk of the Court and $3,000.00 to Debtorddwy Moniello (“Moniello”), as well as
consult with*experienced bankruptcy counsel” to develaprotocol with rgard to motion for
relief from stay practice, reasonably calculdtedvert the mistakes” found by the Bankruptcy
Court.Id. at 4.

In the Order, the Bankruptcy Court held that Attorney Rozea beachSioned a cascade
of grave legal consequences, dgated the legal process of [tBankruptcy Court], and resulted
in the wrongful removal of a vulnerable human being from her home.” Order, Doc. No. 1-1, at 4.
As a result of that finding, the Bankruptcp@t sanctioned Attorney Rozea under “the inherent

authority” of the BankruptcZourt, also relying ofundisputed core prinpies that relate to

1 An Amended Order was filed on December 19, 2@ldorrect a reference to Federal Rule of
Bankruptcy Procedure 9011, which was referrealsté-ederal Rule of Bankruptcy Procedure 9019 on
page 4. Citations in this ruling are to the pages of the original Order.
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Federal Rule of Bankruptcy Procedure 9011 [dhd]Code of Professional Responsibility.”
Transcript of Bench Ruling on Order to Sh@ause, Oct. 6, 2017 (“Bench Ruling Transcript”),
Doc. No. 10, at 8:4-8:7.

Attorney Rozea argued that the Order wasebleon an incorrect factual finding, and that
the Bankruptcy Court applied anroneous standard in ordering sanctions against him. | am
unpersuaded by Attorney Rozea’s arguments. The Bankruptcy Court acted within its discretion
under its inherent authority and made no cleartoneous factual findings against Attorney

Rozea. Accordingly, | affirm thdecision of the Bankruptcy Court.

Background

On July 6, 2016, Moniello, proceedipgo se filed a chapter 13 bankruptcy petition in
United States Bankruptcy CougeeOrder to Appear and Show Cause, Doc No. 16-18, at 2. On
August 30, 2016, Attorney Rozea filed a motion fdiefdrom stay on bkalf of Wells Fargo
Bank, National Association (“Wells Fargo”), assegtthat Wells Fargo held title to Moniello’s
property? SeeMotion for Relief, Doc. No. 16-8, at dudge Tancredi granted Wells Fargo’s
motion for relief from stay on September 2816, granting relief to Wells Fargo and its
“successors and assignees.” Qr@eanting Relief from Stay, o No. 16-10, at 2. Wells Fargo
had, however, sold its interest in theperty to Shmuel Aenberg on July 29, 2018eeSpecial
Warranty Deed from Wells Fargo to Shmuel Aikerg, Doc. No. 16-2, at 3. The sale occurred
nearly two weeks before Attorn@&ozea filed the motion for reli@h which he represented to

the Bankruptcy Court that Wells Fear still held title to the propertfseeMotion for Relief, Doc.

2 There is a discrepancy in the papers regardihether Wells Fargo owned an undivided one-half
interest in the property in question orether Wells Fargo owned the entire propesgeAppellant’s

Brief, Doc. No. 16, at 3-4; Order to Appear and Stgause, Doc. No. 16-18, at 2-3. That discrepancy is
not material to the issue here.



No. 16-8, at 2. Shmuel Aizenberg subsequesilg the property to Super Zen, LLC on
September 1, 201&eeQuit Claim Deed from Shmuel Aizenberg to Super Zen, LLC, Doc. No.
16-6, at 3.

On September 29, 2016, Super Zen LLC iteiba summary process action naming
“John Doe” and “Jane Doe” as the defendaB&eSummons and Complaint of Summary
Process Action, Doc. No. 16-7, at 2. The summaoggss complaint allegedat a notice to quit
possession had been served upon each defema@atgust 24, 2016, at a time when Moniello’s
bankruptcy stay was still in effedtl. at 3.

Moniello filed a motion to vacate and/or ogsider the order granting relief from stay on
October 6, 20165eeDebtor Motion to Vacate Order Gramgi Relief from Stay, Doc. No. 16-11,
at 2. Wells Fargo filed a response in whidiiofney Rozea indicated that Wells Fargo still
owned the property, even though Wells Fargo hadsdlgtsold the property months earlier to
Shmuel Aizenberg on July 29, 20HeeResponse to Motion to Vacate, Doc No. 16-12, at 2-3;
Special Warranty Deed from Wells Fargo tar&tel Aizenberg, Doc. No. 16-2, at 3. After the
Court reconsidered the order, it again gramédiéf from stay. Order Granting Motion to Vacate,
and, after Reconsideration, Granting MotionRalief from Stay, Doc. No. 16-13. Moniello’s
chapter 13 bankruptcy case was dismissediamuiary 6, 2017. Order Reopening Case for a
Limited Purpose, Doc. No. 16-14, at 2.

On September 8, 2017, Moniello filed a@ed chapter 13 case in response to the
Connecticut Housing Session’s issuance ofxacution for possession of her home following a
trial in Connecticut Superior Court that resdlin judgment in favor of Ocean Management,
LLC. Bankruptcy Case No. 17-31385, Doc. No. 1. Mdinifiled an emergency motion to stay

the eviction. Bankruptcy Case No. 17-31385, Doc. No. 8. In the motion to vacate, Moniello



alleged that she provided a notice of bankrufityg to the Connecticut State Marshal who was
evicting her, but he preeded with the evictiond. at 2. The Bankruptc€ourt held a hearing

on September 18, 2018 regarding the emergstagymotion, during which time it discovered
that Attorney Rozea may have misrepresentetis\ifargo’s property interest during the first
bankruptcy proceeding. Order to Appear and SBiause, Doc. No. 16-18, at 5-7; Appellant’s
Brief, at 7.

After the September 18 hearing, the Bankrugloyrt ordered a show cause hearing to
determine, among other things, whether Attorney Rozea should be sanctioned for his failure to
inform the Court about the sale of Wells Fagyptoperty to Shmuel Ainderg. Order to Appear
and Show Cause, Doc No. 16-18, at 5-7.

Judge Tancredi held a show cause Imgaoin September 29, 2017. Order to Show Cause
Hearing Transcript, Doc. No. 9 (“Hearing Teamnipt”). On October 6, 2017, Judge Tancredi
issued a bench ruling on the order to show caBeech Ruling Transcript, Doc. No. 10. In the
bench ruling, Judge Tancredi made a fddinding that Attorney Rozea should have known,
and should have disclosed, that Wells Fargo hadisoidterest in DebtoMoniello’s property at
the time Wells Fargo filed a Motion for Religdbm Stay and acted “without reasonable
diligence” in representing that Wells Fargo siiNned the property. Order, at 4; Bench Ruling
Transcript, Doc. No. 10, at 12:11:24. The Judge held that Attorney Rozea did not disclose to
the Bankruptcy Court any information about s$ale, and that that mistake allowed the
Bankruptcy Court to vacate theder of relief from stay under Beral Rule of Civil Procedure
60(b) (which provides grounds foglief from a final order for “nstake, inadvertence, surprise,

or excusable neglect”). Bench Ruliiganscript, Doc. M. 10, at 11:2-11:24.



At the conclusion of the bench ruling, Judgncredi ordered that sanctions be imposed
on Attorney Rozea, for a total 2,000.00 payable to the Clerk of the Court and $3,000.00
payable to Debtor Dorothy Moniello. Bén&uling Transcript, Doc. No. 10, at 1919:22;

Order, at 4. He also ordered Attorney Rozea to consult‘@xperienced bankruptcy counsel” to
develop “a protocol with regatd motion for relief from stay pictice, reasonably calculated to
avert the mistakes” found by the iauptcy Court. Order, at 4ee alsdBench Ruling

Transcript, Doc. No. 10, at 19:230:9.

Attorney Rozea timely appealed Judge Tancredi’'s sanctions order.

[l. Standard of Review

A federal district court has jurisdiction tedr appeals of “fingudgments, orders, and
decrees” of the bankruptcy court foeteame district pursuant to 28 U.S§CL58(a). When
reviewing bankruptcy appeslthe district court keews conclusions of lawe novoand applies
the clearly erroneous standard to findings of fecte lonosphere Cluh922 F.2d 984, 988 (2d
Cir. 1990). The district court igd'affirm, modify, or reversa bankruptcy court’s judgment,
order, or decreel,] or remand withstructions for further proceedingsdti re Indicon 499 B.R.

395, 400 (D. Conn. 2013) (quoting former Fed&ualle of Bankruptcy Procedure 8013).

[1. Discussion
A. Jurisdiction

This court has jurisdiction to hear the preasgppeal. A district court has jurisdiction to
hear appeals “from final judgments, orders, dadrees” of the bankruptcy court. 28 U.S.C. §
158(a). The Bankruptcy Court’'s Omdaid not intend to leave opemy issues pertaining to the
issue of sanctions, and thugnsated as a final ordedrder, Doc. No. 1-1, at 1-4.

B. Imposition of Sanctions.




The issues Attorney Rozea raises on apaeal(1) whether the Bankruptcy Court abused
its discretion by imposing sanctions based ontardenation that Attoray Rozea’s conduct had
“occasioned a cascade of grave legal consequeacdsresulted in thevrongful removal of a
vulnerable human being”, and (2) whether Bamkruptcy Court “made a clearly erroneous
factual finding in determining th&Vells Fargo sold its interest in the property at issue on July
29, 2016.” Appellant Rozea Brief, Doc. No. 162aAs discussed below, | hold that the
Bankruptcy Court did not abuse its discretinsanctioning Attorney Rozea under its inherent
authority and that its factuéihding is not clearly erroneous.

1. The Bankruptcy Court did not abuse its d&tion by sanctioning Attorney Rozea
under its inherent authority.

Federal Rule of Civil Procedure 11 requiregttivhen an attorney presents a “pleading,
written motion, or other paper” to the couhe attorney must cerifthat the information
presented is not being put forth for an “improparpose, such as to harass, cause unnecessary
delay, or needlessly increase the cost of litigation” and that all “factual contentions have
evidentiary support or...will have evidentiarypgort after a reasonable opportunity for further
investigation or discovery.” Fed. R. Civ. P. 11(bhe rule provides that the court may order an
attorney to show cause why conduct hasvimated Federal Rule 11(b), and may issue
sanctions for violation of Federal Rule 11@m)its own initiative. F&. R. Civ. P. 11(c)(3).

Bankruptcy Procedure 9011 essentially mirfeesleral Rule of Civil Procedure 11. It
states, in relevant part, that pgesenting pleadings, petitions, weittmotions, or other papers to
the court, an attorney or unregented party is certifying thab the best of the person’s
knowledge...formed after an inquityder reasonable circumstances,” that the paper is not being
presented for “any improper purpose, such dmtass or to cause unnecessary delay or needless

increase in the cost of litigat....” Fed. R. Bankr. P. 9011(b)(1).



Pursuant to Bankruptcy Ru8®11(c), if, after notice and apportunity to respond, the
bankruptcy court determines thaat attorney has violatdghnkruptcy Rule 9011(b), it may
impose “an appropriate sanctiomi’re Withrow 405 B.R. 505, 513 (B.A.P. 1st Cir. 2009gs
alsoFed. R. Bankr. P. 9011(c)(1). A sanction “stllimited to what is sufficient to deter
repetition of such conduct or comparable comdiyoothers similarly situated” and can include
an order to pay a penalty to the court or samall of the reasonablattorneys’ fees and
expenses to the movant. Fed. R. Bankr. P. 9011(c)(2).

In addition to the authority of Fed. R\VCP. 11 and Bankruptcy Rule 9011, “[flederal
courts, including bankruptcy courts, possessriieauthority to impose sanctions against
attorneys and their clientdri re Plumerj 434 B.R. 315, 327-28 (S.D.N.Y. 2010) (internal
citation omitted)see also In re Kalikow602 F.3d 82, 96-97 (2d Cir. 2010) (implying that
bankruptcy courts may utilize their “inhergadwers” to impose sanctions). In addition, the
Supreme Court has held thaa]lthough a court ordimdy should rely on [Federal Rule 11 or
other Federal Rules] when thesebad-faith conduct in the cae of litigation that could be
adequately sanctioned under thkesiithe court may safely rebn its inherent power if, in its
informed discretion, neither the statutes the rules are up to the tas€hambers v. NASCO,
Inc., 501 U.S. 32, 33 (1991) (“Federal courts htheeinherent power to manage their own
proceedings and to control the conducthafsie who appear before them. In invoking the
inherent power to punish conduct which abuseguHicial process, eourt must exercise
discretion in fashioning an appragte sanction, which may rangeiin dismissal of a lawsuit to
an assessment of attorney’s fees.”).

The Second Circuit has held that a courtiogpose sanctions undes ilnherent authority

when it finds “clear evidence that (1) the offerglparty’s claims werentirely without color,



and (2) the claims were brought in bad faith—tieamotivated by improper purposes such as
harassment or delayEisemann v. Green204 F.3d 393, 396 (2d Cir. 2000).

Here, the Bankruptcy Court used its inheramthority to sanction Attorney Rozea for
misleading the Bankruptcy Court about facts esskto the exercise dhe judicial function.
The Bankruptcy Court held that “Attorney Bea unfortunately and improperly and falsely
represented that Wells Fargo was the holderarcktitle” at a time when Wells Fargo did not
“possess the necessary legal standing” becaudis A&ego had “transferred and assigned its
interest in the subject property”, and ttie fact of the prior sale was “irrefutably
demonstrate[d]” by the record. Bench RgliTranscript, Doc. No. 10, at 10:13-11:7.

The Bankruptcy Court could have sanctiondtbey Rozea under Federal Rule of Civil
Procedure 11 and Federal Bankruptcy Rulel98lbwever, the Bankruptcy Court also has a
great deal of discretion to impose sanctions uitdénherent authority,ra it did not abuse that
discretion hereSee Chambey$01 U.S. at 33. The Bankruptcy Cbdid not err in holding that
by seeking affirmation of relief of stay “withouerification, without #idavit, and without
reasonable diligence[,]” Attorney Rozea misled the Bankruptcy Qougt 11:8—-11:14.

Even if the Bankruptcy Court did not findathAttorney Rozea explicitly acted with
deliberate bad faith, a comparison may be madengcious avoidance in the fraud context,
where a defendant who acts “with a conscioup@se to avoid learning the truth” may satisfy
the knowing and willful elements of fraulee United States v. HenBgs8 F.3d 589, 601 (2d
Cir. 2018). It is reasonable to conclude that byrgilio investigate the idéty of the true owner
of the property formerly owned by Wells gar Attorney Rozea consciously avoided learning

the truth, and thus can be sanctioned here.



Furthermore, the Bankruptcy Court correatBtermined that as a result of Attorney
Rozea'’s failure to disclose the chang@iaperty ownership, a “cascade of grave legal
consequences” occurred, culminating ia temoval of Moniello from her hom@rder, Doc.

No. 1-1, at 4Although Attorney Rozea argues that Océamagement’s notice to quit, which

was served on Moniello on August 24, 2016, whilenMdo’s stay was still in effect, was

actually void, Appellant’s Brief, Doc. No. 16, at 11, Attorney Rozea filed a response to
Moniello’s motion to vacate and/or consider trder granting relief from stay in which he

indicated that Wells Fargo still owned theperty, thereby causingeatBankruptcy Court to

grant relief from staySeeResponse to Motion to Vacate, Doc No. 16-12, at &8er Granting
Motion to Vacate, and, after Reconsideratiorar@ng Motion for Relief from Stay, Doc. No.

16-13. Moniello’s chapter 13 bankruptcy case was then dismissed on January 6, 2017, and she
was eventually evicted from her home. Ordeopaning Case for a Limited Purpose, Doc. No.
16-14, at 2.

But for Attorney Rozea’s misrepresentationshi® Bankruptcy Court, the series of events
that eventually led to Moniello'ssmoval would not have taken plate. at 19:5-19:9.
Therefore, sanctions were appropriately imposed.

2. The Bankruptcy Court’s factual finding is not clearly erroneous.

Attorney Rozea also argues on appeal that the Bankruptcy Court “made a clearly
erroneous factual finding in determining that Wé&lisgo sold its interes the property at issue
on July 29, 2016.” Appellant Rozea Brief, Do®.NL6, at 2. He contends instead that Wells
Fargo sold its interest inéhproperty at issue on August 17, 206 at 12.

Both the July 29 and the August 17 datesl flocumentary support in the record; the
warranty deed is dated July 29, 2016, andstie closed on August 17, 2016. The meaningful

date is July 29, 2016, because that is the ttiateAttorney Rozea should have been able to
9



determine that Wells Fargo was parting wotlinership of the property. Accordingly, the
Bankruptcy Court’s factual findinig not clearly erroneous. Evérit were, the error would be
harmless because it would not affect the coresgrof the sanctions order. A finding that the
transaction was completed on August 17, 201@atsbf on July 29, 2016 would not change the
outcome here because Attorney Rozea filed the motion for relief from stay on August 30, 2016.
Because the date that Attorney Rozea filed theamavas later than either potential sale date,

the misrepresentation to the court remains samakle. Therefore, this basis for appeal fails.

V.  Conclusion

For the reasons stated abptree Bankruptcy Court’s satiens order is affirmed.
Attorney Rozea is ordered pay $2,000.00 to the Clerk tife Bankruptcy Court and $3,000.00
to Debtor Dorothy Moniello, as well as consult wittkperienced bankruptcy counsel” to
develop “a protocol with regatd motion for relief from stay pictice, reasonably calculated to
avert the mistakes” that the Bankrup@gurt determined Attorney Rozea made.

The clerk is directed to close the file.

So ordered.
Dated at Bridgeport, Connectictihis 17th day of September 2018.

[s/ STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge
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