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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

______________________________________________________ X

DINORYS BRACHO, : 3:18 CV 021\LB)
as Parent and Next Friend of Danilo

Bracho, and Individually

V.

KENT SCHOOL : DATE: OCT.15, 2019
______________________________________________________ X

RULING ON DEFENDANTS MOTION TO COMPELDEPOSITION OF PLAINTIFF'S
EXPERT(DOC. NO.55), PLAINTIFF'S MOTION TO COMPEL PRODUCTION (DOQGNO.
60),AND DEFENDANT'S MOTION FOR PROTECTIVE ORDER (DOC. N@1)

This litigation arises ou& bicycling accident that occurresh April 21, 2016.Danilo
Bracho(“Danilo”), then a student at Kent Schoefs bicycling with the school’s Road Biking
activity when he crashedustaining serious injurieBlaintiff Dinorys Bracho, Danils mother,
has filed the present action against Kent Schasderting thait failed to warn Danilo about the
risks of the Road Biking activity, failed to provide Danilo with necessary and aeesjervision
and training, and provided Dant#eand allowed him to ride-an unsafe bicycle. (Do&No. 1, at
10). Presently before the Court atteee motions: (1) the defendant’'s Motion to Compel
Deposition of Plaintiff's Expert (DadNo. 55); (2)the paintiff’'s Motion to Compel Production
(Doc. No. 60);and(3) the defendant’s Motion for Protective Order (Doc No. 7lhe Court heard
oral argument on these motions on October 8, 2019. In accordance with the rulings made on the
record and for the following reasone defendant’s Motion to Compel Deposition of Plaintiff's

Expert is DENIED without prejudice to a renewtake gaintiff’'s Motion to Compel Production is
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GRANTED in part and DENIED in parandthe defendant’'s Motion for Protective Order is
DENIED.

l. DEFENDANT'S MOTION TO COMPEL DEPOSITION OF PLAINTIFF'S EXPERT

The defendant filed this motion on July 3, 2019, seeking resolution of objedtiatthe
plaintiff's counsel made during the deposition of Dr. Young, one of Danilo’s treatingcns
(Doc. No. 55).The cefendant moved the Court for an order permittirapratinued deposition of
Dr. Young, at whichihe cefendant would be allowed to question Dr. Young about other providers’
medical records aro elicit Dr. Young’s opinions generally about Danilo’s subsequent treatment.
The gaintiff opposed the motion on August 7, 2019, (Ddo. 63), andhe defendant replied on
August 21, 2019. (Doc. No. 65).

At the oral argumendn October 8, 201%he parties represented that the Saetatedto
this motionhad changedlhe defendant had initially noticed DY.oung’s depositionwhich took
place on February 15, 2018 cause thelg@intiff had disclosed Dr. Young as a treating physician
in her expert disclosures. At that depositidhe paintiff’s counselobjected to Dr. Young
reviewingand offering opinion testimony about two other providers’ medical recordsncetati
treatment ofDanilo. The gaintiff argued that it was improper for Dr. Young to review those
medical records without &ealth Insurance Portability and Accountability Act [RAA”)
authorization and thatif Dr. Youngwere to do so antestify asproposedy the cefendant he
would be giving expert testimony outsiadis role as &eating physiciarDr. Young did not answer
thesequestions, and theetendant thereafter filed the instant motion asking the Court to overrule
the paintiff's objections and require Dr. Young to attend a continued depoaitiwhichhe would
have access to those providers’ medical recordbamgked ttestify about thenandopine about

Danilo’s subsequent treatment.



At oral argument, the plaintiff stated that she tek&n Dr. Young ofherlist of experts
sheexpecsto call at trialand that his testimony will be limited to that of a treating physidiae
defendant however representeat the oral argumerthat itintends to disclose Dr. Young as a
expert though it has not done so y&he cefendantargued thatby refusing to give Dr. Young
access to the two providers’ medical records and by not allowing Dr. Young ty &estib
Danilo’s subsequent treatmettie plaintiff has “foreclosed” theefiendant from learning itswn
expert’s opinionsThe ckefendanthowever,has not éclosed Dr. Young aanexpert To compel
Dr. Young to testify as proposed the defendant before adisclosure of Dr. Young amnexpert
would be to compeéxpert testimony from a treating physiciaat retained asan expertSee
McAfee v. NaqviNo0.3:14-CV-410, 2017 WL 3184171, at *4 (D. Conn. July 26, 20'A treating
physician who has not complied with the reporting requirement of Rule 26¢ai@ldtherefore
‘not be permitted to render opinions outside the course of treatment and beyond the reasonable
reading of the medical recorgs (citing Barackv. Am. Honda Motor Cp293 F.R.D. 106, 109
(D. Conn. 2013)see id (“[I]f a treating physician is called upon to review . . . [any] materials
outside the four corners fifis] medical records and to opine greater than what is reflected in those
medical records, we then would be of the view that such treating physiciaralt®with[in] the
parameters” of Rule 26(a)(2)(B) and a written expert report would be reqifeitiig Lamere
v. N.Y. State Office for the Agin2P3 F.R.D. 8589 (N.D.N.Y. 2004).

Accordingly, the Court finds this motion to be prematufée defendant’s Motion to
Compel Deposition of Plaintiff’'s Expert is DENIED without prejudice to a reew

Il. PLAINTIFF'S MOTION TO COMPEL PRODUCTION

Upon the request of the defendant, and with the consent of the plaintiff, Dr. Richard T.

Katz completed a Rules3ndependent Mental and Physical Examination of Danilo on January 30,



2019.The paintiff filed this motion on August 5, 2018fter the fintiff hadrequested Dr. Katz’s
report and “entire file” pursuant to Rule 35(lBndthe defendant hadndicated itwould not
produce anything until the expert disclosure deadline egrdat that timewould onlyproduce

Dr. Katz’s final report(Doc. No. 60). The defendant opposed the motion on August 26, 2019,
(Doc. No. 69), andhe paintiff replied on August 27, 2019. (Doc. No. 70).

Federal Rule of Civil ProceduBb(b)1) provides, in relevant part, that a party who moves
for an independent medical examination “must, on request, deliver to the requesigrad the
examiner’s report, together with like reports of all earlier examinationg &faime condition.fd.
“The examiner’s report . . . must set out in detail the examiner’s findings, incld@iggoses,
conclusions, and the results of any tests.” Fed. R. Civ. P. 35(b)(2).

The paintiff initi ally sought in its motion to compel disclosure of the “the report and all
drafts of the report, like reports of all earlier examinations of the same ocondit. Katz’'s notes,
data, and recordings of all earlier examinations of the same condition, corresgonieniefense
counsel, time records, and any other documents generated in connection with the extaminati
within 5 days of the Court’s Order on this MotibfDoc. No. 60, at 6). At the oral argument, the
parties agreed that théamitiff is entitled to Dr. Katz’s full reporiThe partiemalsoagreed thathe
plaintiff is entitled to Dr. Katz’s notes, data, and recordings of the examinatr@nreécords, and
any other documents generated in connection with the examinataeed, defense counsel
represented that Dr. Katz's report fairly includes all those requestes itgctuding photos and
data. The parties continue to disagree, however, as to whie¢hdsfendant must disclesothe
plaintiff anycorrespondence between Dr. Katz and defense counsel.

The Court finds thathe defendant is not required to producethie pgaintiff anyattorney

correspondencd@he Court is not persuaded tine paintiff's argument that Ruk26and 35, when



read togethercompel production of attorney correspondence. Nottheagaintiff cited—or the
Court found—any case law irsupport ofthe paintiff's assertion thasheis entitled to attorney
correspondenceContrary to the plaintiff’s contention, the decisionGastillo v. Western Beef,
Inc., No. 04CV-4967, 2005 WL 3113422 (E.D.N.Y. Nov. 21, 20bBinnot be read so broadly
as to suggest that “any other documents generated in connection with the ewafinati
encompasses attorney correspondence.

As to the timing of the defendant’s disclosure, Rule 35(b) does not prescribe aritne |
noting only that the report must be provided “on requ&ste-ed. R. Civ. P. 35(bYhe defendant
argues thait is not obligated to disclose the report until the expert disclosure deadline, which is
November 1, 2019, wdreas thelaintiff requestsan order compelling disclosure within five days
of the Court’s Order on the motion.

There is varying treatment amotige district courts on the relationship between the expert
disclosure deadline in Rule 26 and the timing for a Rule 35 report. The case law ortplaynt
howevertypicallyinvolvedecisions on whether the defendaratyconduct a Rule 35 examination
or disclosea Rule 35(b) reporafter the expert disclosure deadline has pasSediapareBush v.
Pioneer Human Servicgblo. 09CV-518, 2010 WL 324432, at *5 (W.D. Wash. Jan. 21, 2010)
andWaggoner v. Ohio Centr. R,R42 F.R.D. 413, 414 (S.D. Oha®07)with Diaz v. CoAWay
Truckload, Inc. 279 F.R.D. 412, A(S.D. Tex. 2012and Roberson v. ChurgiNo. 03CV-372,

2009 WL 4348692, at *1 (M.D. Fla. Nov. 24, 2009). At least one district court has considered the
situation at issue here, where the mptiffi seeks to compel the defendant to disclose the Rule 35(b)

report before the expert disclosure deadlBeeGarayoa v. MiamiDade County No. 16CV-

! This decision by Magistrate Judge Thomas3oyle was upheld by District Jud§iicholasGaraufis.See Castillo v.
Western Beef, IncNo. 04CV-4967, 2005 WL 3501880 (E.D.N.Y. Dec. 21, 2005)h¢ language of [Rule 35(b)]
supports . . . Magistrate Judge Boyle’s conclusion that the ruleissioal of ‘results of all tests made, diagnoses and
conclusions’ compels Defendant to produce Dr. Kleinman'’s notes,ataecordings of the examinatin
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20213, 2017 WL 2880094, at *5 (S.D. Fla. July. 6, 20kvYsarayoga the court foundthatthe
expert disclosurdeadline washe operative deadline, but in its discretion, required the defendant
to disclose the Rule 35(bg¢portapproximately one month earli§ee id

Here, considering that thexpert disclosureleadlineis less tharthreeweeks awaythe
Court will not compel the defendant to produce the Rule 35(b) report before that time.
Accordingly, the gaintiff’'s Motion to Compel Production is GRANTED in part and DENIED in
part. The defendantis required to produce to thdamtiff Dr. Katz’'s expert report, which will
include his notes, data, recordings of the examination, time records, and any other document
generated in connected with the examinatioNboyember 1, 2019. The defendants not required
to produce tdhe paintiff correspondence between Dr. Katz and defense counsel.

[I. DEFENDANT'S MOTION FOR PROTECTIVE ORDER

On September 17, 201¢he cefendanfiled a Motion for Protective Order (Doc. N@1),
seekingo preclude the deposition of a former K&ahool studeniThe defendant argues ttihe
plaintiff should be barred from deposing this individual because Daithi brotherecorded a
phone callbetween himself and thainor studentabout Danilo’sbicycle accidenwithout her
consent andvhile she was enrolled at Kent Schobloreover,the defendant claimed at oral
argument that Danilo’s brother improperly manipulated the minor witness duringcdhetly
recorded call. According tthe defendantany information gleaned from her is “fruit from the
poisonous tree.” (Doc. N@1-1,at1-2). Theplaintiff opposed this motion on September 25, 2019,
(Doc. No. 76), andhe cefendant replied on October 8, 2019. (Doc. No. 79).

Rule 26(b)(1) of the Federal Rules of Civil Procedure sets forth the scope aatidimsit
of permissible discovery:

Parties may obtain discovery regarding any nonprivileged matter that iarretev
any party’s claim or defense and proportional to the needs of the case, considering



the important of the issues at stake in the action, the amount in controversy, the

partes’ relative access to the relevant information, the parties’ resources, the

importance of the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit. Information within

this scope of discovery need not be admissible in evidence to be discoverable.

Fed. R. Civ. P. 26(b)(1). The Advisory Committee’s Notes to the 2015 amendment of Rule 26
further explain that:

[a] party claiming that a request is important to resolve the issues shabtklie

explain the ways in which the underlying information bears on the issues as that

party understands them. The court’s responsibility, using all the information

provided by the parties, is to consider these and all the other factors in reaching a

cae-specific determination of the appropriate scope of discovery.
Fed. R. Civ. P. 26 advisorpmmittee’snote to 2015 amendment.

A party from whom discovery is sought, may seek a protective order to shieldriself f
“annoyance, . . . undue burden or expense[.]” Fed. R. Civ. P. 26(&(l¢. 26(c) confers broad
discretion on the trial court to decide when a protective order is appropriate andeghed of
protection is required.Gomez v. Resurgent Capital Servs., LB29 F. Supp. 3d 147, 152
(S.D.N.Y. 2015) (internal quotation marks omitted). The requirement of “good cause” is the
“touchstone of the court’s power under Ru&@[.]” Id. The party seeking the protective order
bears the burden of showifigood causé. See idat 152-53; see also Nwachukwu v. Liberty
Bank No. 3:16CV-704, 2018 WL 2016854, at *2 (D. Conn. May 1, 2018) (citienthouse Int’l,

Ltd. v. Playboy Enters663 F.2d 371, 391 (2d Cir. 1981)).

Here, at the oral argument, thefeindantcontinued to seek preclusion thie deposition;
alternativelythe defendant sought to preclude the plaintiff from usingutitewful recording at
the depositionThe gaintiff argued that neither application was supported by the case law and

insistedthat the deposition should go forward and that she be permitted to use the recording to

impeach thewitness if necessary. Therefore, inomsideringthe defendant’s motion for a



protective order, the Court must decide not only whether the deposition should proceea, but als
whether the parties should be allowed to make use dfittasvful recording at the deposition.
After reviewingthe paries’ extensive briefing, and hearing oral argument on this issue, the Court
finds thatthe cefendant has not met its burden of showing “good cause” for entry of a protective
order.

At the outsetthere is no dispute that the individdlaé paintiff seeksto deposdiashighly
relevant informatiomn that she waene of the seven Kent School students who participated in the
Road Biking activity on the day of Danilo’s craashdmay provideinformation on the location of
the group’s coaches at the time of the accident, a factual issue cetiteaptontiff’'s claimsand
the defendant’sversion of eventdn fact, the cefendant identifiedher assomeondikely to have
discoverable information in its Initial Disclosur¢SeeDoc. No. 762, at 41 (“the other students
involved in the Road Biking Activity”)The defendant alsacknowledged at the oral argument
that, absent the unlawful recordingyould not have objected to the deposition.

Additionally, the Court is not persuaded by trefethdant’s'fruit of the poisonous tree”
argumentThe cefendant proffers cases from Connecticut state courts in wedgohdings obtained
in violation of Connecticuiaw—such as the recording at issue keveere deemed inadmissible.
(Doc. No. 71,at 6-7).2 Preliminarily, these cases dwt provide any support fahe cefendant’s
argument that thdepositior—and not just the recordirgshould be precluded. Furthénijs is an

action in federal courRecordings that violate Connecticut lamay still be admissible in federal

2 Connecticut law requires the consent of all parties before an oral privatedalc communication may be recorded.
SeeConn. Gen. Stat. § 8270d(a) {No person shall use any instrument, devicequipment to record an oral private
telephonic communi¢en unless the use of such instrumetdyice or equipment (1) is preceded by consent of all
parties to the communication and sygclor consent either is obtained in writing or is part of, and obtained statie

of, the recordingpr (2) is preceded by verbal naotification which is recorded at thaniieg and is part of the
communication by the recording party, or (3) is accompanied by an autormaticwarningdevice which
automatically produces a distinct signal that is repeated at intervalgpaiximately fifteen seconds during the
communication while such instrument, deviceequipment is in us¥).
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court if they meet theequirements of federal laBee United States v. Pforzhein®26 F.2d 200,
204 (2d Cir. 1987) (“[Evidence] admissible under federal law cannot be excluded becausdd it w
be inadmissible under state law.United States v. Morrisqri53 F.3d 34, 57 (2d Cir. 1998)t(

is not unlawful under federal law for a person not acting under color of law toaptea wire,
oral or electronic communication where such person is a party to the communitafiecduse
Danilo’s brother was a party to the conversation, the recording did mateviederal law, and thus
it may be admissibleSee e.g.Morrison, 153 F.3d at 57 (affirming finding that recording was
properly admitted in federal court prosecution even though its taping might hale¢edi
California law).Finally, a deposition is not a court proceeding. Thus, even if the recasding
ultimately found to benadmissibleat a subsequent trial, thigict does not render the usetbe
recordingduring the deposition imprope8eefFed. R. Civ. P. 30(b)(1) (“Information within th[e]
scope of discovery need not be admissible in evidence to be discoverable.”).

Therefore, altough the Court certainly considered precluding the plaintiff from using the
unlawful recordingat the depositin, there does not appear to be any case law supporting such
preclusion.While the Court is cognizant of the fact tHaanilo’s brother made an unlawful,
surreptitious recording of a minor during which he arguably manipulated her intg Sgpgcific
things, thewitnessis now an adult and can testify to the contents of the recording and the
circumstances surrounding the recording at the deposition, if neceggamyrdingly, the
defendant’sViotion for Protective OrdefDoc. No.71)is DENIED. The gaintiff may depose the
individual and use the recording during the deposition. This ruling in no way impacts whether t
unlawful recording or even the deposition testimony about the recording might tesédierat a

subsequent trial.



V. CONCLUSION

In sum, for the foregoing reasonte defendant’s Motion to Compel Deposition of
Plaintiff's Expert(Doc. No. 55)s DENIED without prejudice to a renewdige gaintiff’s Motion
to Compel Productior{Doc. No. 60) is GRANTED in part and DENIED in pargnd the
defendant’s Motion for Protective Ord@oc. No. 71)is DENIED.

This is not a Recommended Ruling. This is an order regarding discovery which is
reviewablepursuant to the “clearly erroneous” statutory standard of revt®&28 U.S.C. §
636(b)(1)(A); FED. R.Civ. P. 72(a); andD. ConN. L. Civ. R. 72.2. As such, it is an order of the
Court unless reversed or modified by the district judge upon timely made objection.

Datedthis 15th dayof October 2019 & New Haven, Connecticut

/s Robert M. Spector

Robert MSpector
United States Magistrate Judge
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