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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

ADVANCED WELDING, LLC,
Plaintiff,

v No. 3:18¢ev-197 (JAM)

LM INSURANCE CORPORATION
Defendant

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

In May 2016, an employee of plaintiff Advanced Welding, LLC, was very seriously
injured on the job. About one year earlier, Advanced Welding had purchased a workers’
compensation insurance policy from defendant LM Insurance Corporation. But LM Iresuranc
cancelled the paty as of November 2015 because Advanced Welding had failed to cooperate
with respect to an audit conducted by LM Insuraiocescertairthe nature and risk level of work
activitiesin which Advanced Welding’s employeesgaged

Advanced Welding has now filed this lawsuit against LM Insurance, principaslyiiad
that LM Insurance assured Advanced Welding that it would reinstate the policy andkivatid
be equitably estopped now from declining to reinstate the policy. LM Insurance has moved for
summary judgment on the ground that there is no genuine fact issue to support Advanced
Welding’'sargument forequitable estoppel. | agree and therefore will grant LM Insurance’s
motion for summary judgment.

BACKGROUND

The following facts are drawn frothe partiessummary judgment statements as
submitted pursuant to D. Conn.R. 56(a). LM Insurance has submitted a detailed factual
statement (Doc. #29-2) that has not been controverted by Advanced eldatgtatement

(Doc. #32-1) except to the extent that Advanced Welding has adduced additional facts in its
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statementAccordingly, | deem the facts as stated in LM Insurance’s statement to benttue, a
the factual record before me is largely undisputedwithstanding Advanced Weldirsy’
statement of adtional facts SeeD. Conn. L. R. 56(a)(1) (properly supported facts alleged in
movant’s statement deemed admitted unless specifically controverted by non-movant’s
statement).

The parties and the workers’ compensatiamsurance policy

Advanced Welding is a Connecticut limited liability company. Doc. 228-1 (11 12).

LM Insurance is a Massachusetts corporation, with its principal place of sirtbat state,
and LM Insurance is authorized to issue workers’ compensation policies in Gounéttat 2
(T7).

The National Council on Compensation Insurance (“NCCI”) is licensed by Connecticut
and designated as the plan administrat@tatiés workers compensation “assigned risk
program.”This programmakes workerstompensation insurance available to those who cannot
obtain it through the private markeThe NCClalsopublishes rules and performance standards
that govern the assigned risk program anéfesred to as @rating organization.” Doc. #29-at
3, 22.

Employers seeking coverage through the st@esigned risk prografile an application
with the NCCI, whichevaluatest and assigns the coverage obligation to an insurer authorized to
issue workes' compensation policies in Connectic8eeDoc. #9-1 at 23. The NCCI
application requires employers to identify the employees who wouldoveredunder the

workers compenstion policy andto specify the type of work in whiclemployeeengageThe

1 SeeDoc. #291 at 3;see alsdtate of Connecticut Insurance Department, Workers’ Compensatioggsedan.
27, 2020 https://portal.ct.gov/CID/Propergnd Casualty/Worker&Compensatioffhttps://perma.cc/5K7-DCAQ];
National Council on Compensation Insurard€Cl State Mapaccessedan. 27, 2020
https://www.ncci.com/Pages/AU_NCCIStateMap.afutips://perma.cc/GS4GIGVV].

2



type of work in which a applicant’'semployees engage highly relevant to determining the
applicants premium forworkers compensation insurance. For example, the workers’
compensation rate for employees classified usdde 5059 (“steel erectors”) is $89.74 per $100
of remuneration, while the rate for employees classified under code 5535 (“sheet metal
workers”) is $0.72 per $100 of remuneratitth.at 2 (1 6).

In May 2015, Advanced Welding applied through the N&Ch workers compensation
policy. Doc. #29-2at 1 ( 3. In its NCCl application Advanced Welding described its
operations as involving “Prefab Building Erection” and listed 10tfle employeeso be
covered specifying someasperforming“sheet metal worR which has dower-cost
classification codef 5535.1d. at 1-2 (14-5). Based on theubmittedemployee classification
codesthe estimateavorkers compensation policpremium forAdvanced Welding was
$68,4481d. at 2 { 6).

After receiving Advanced Weldirgyapplication, NCCI assigned the coverage obligation
to LM Insurancelbid. (T 7). In May 2015, LM Insurance issued a oyear workers
compensation policy to Advanced Welding on the basikexdipplicationinformation that
Advanced Welding had submitted to NC@id. (T 10.

In a“Policyholder Information Packethataccompanied the polickM Insurance
advised Advanced Welding that an on-site audit might be conducted for the purpose of reviewing
classifications of employees and payroll recoldsat 3 ([ 12. The NCClrules obligatean
employer to maintain detailed payroll records, and if an employer fails to do so, the highest
applicable classification code is appliédl. at13 (1 34). LM Insurance further advised that if
any requested information was not made available, AohdaliVeldings premium might be

altered or its policy cancellett. at3 (1 12)



The efforts of LM Insurance to conduct an audit

Shortly thereafter, LM Insurance commenced a Preliminary Physical EB&A”)
becaussome of AdvancetVeldings employees had been classified under thedost-code
5535("sheet metal work”)ld. at 57 (1120-24). LM Insurance assigned the PPA to one of its
auditors, Keshia Whitdd. at 13 (1 35).

In July 2015, White contacted Advanced Weldatgut thePPA and she waseferred to
Advanced Welding insurance agentracy DriscollCo., Inc.Id. at 1314 (f135-45). In August
2015, White met with Robert McFaddefthe Tracy Driscoll compantp discuss th®PAand
to obtainsomeneeded documentatiolal. at 14 (1 44-45). White did not obtain all the required
information before sheubmitted an initiaPremium Audit Report on the PPA, in which she
noted, “Test Audit Conducted as Consultation with ins{igeldanced Weldinghnd insured has
been informed [§] documents needed to complete final audit.” Doc. #29-8EXx. A); see also
Doc. #29-2at 14(Y 46).

In August 2015, White continued her efforts to completdtha of Advanced Welding.
Id. at 14 (117 47-48At White's request foadditional information, Tracy Driscoll email&tihite
a “Payroll Summary,” which purported to report the nature of each employee’s job and the
category for their pay, such as sales, clerical, or sheet rioetal.15 {150-52). But Advanced
Welding s Payroll Summary did not present the employees’ work by classification code, as was
required by LM Insurance and the NCCI guidelindsat 15 (T 52).

In September 201%Vhite called, left a voicemail, and emailed Tracy Driscoll, stating
that shestill needed more information about Advanced Weldibigl. (1 53).In that email,
White advised that because the Payroll Summary did not sufficeettythe employeésvork,

“all the payroll would go to the highest rated code which will result in a largeiyorem



increas¢ in accordance with NCCI rulekoid. (1 53-54). In light of this possible consequence,
White went on to write, “I would like to visit you onsite so we can try to come up with atorre
estimate looking over your previous contracts and work performed in the previoudlyidar.”

(11 54).

The next day, Tracy Driscoll’'s McFadden responded to Wéhéeiail, indicating that the
Payroll Summary had already been submitted to Whitet 16 ( 55)Whitereplied toreiterate
thatAdvanced Weldings Payroll Summary didhot providethe necessarmpformation.As White
explained by email, “When | say there is no separation of payroll, this is regarding tlogesspl
performing all operations including sheet metal install, sheet metal erection ete. Sfiszific
employeespayroll [sic] are not split in the applicablategories of work and because he
[Advanced Welding] said they perform a little bit of everything but is not keeping any separat
of payroll all the payroll would go to the highest codbitl. (1 56).After Tracy Driscoll still
failed to provide the needed information, White then sent a letter directly to Axti/sivielding,
informing Advanced Weldingf thedocumentation requests and relayivey attempsto contact
the companyld. at 17 (1 60).

In October 2015, Tracy DrisctdlMarissa Sylvester responded to Whégainindicating
that Advanced Welding'Payroll Summary had already been provided, notwithstanding White’
repeated explanations of the documentadequaciesbid. (1 61).

On October 12, 2015, White completed a second Premium Audit Reptre PPAIn
which she reported thdiecause AdvandeWelding “was not able to provide a payroll break
down by job, all payroll exposures other than bookkeeper were being classified to 5059,” which
corresponds to “steel erectortoid. ( 63). White’seport also identified other discrepancies in

payroll recordsld. at 1718 (1 64). The PPA of Advanced Welding was then terminated as a



“partial closeout” because White had still not been provided Wweéhdquestetecordslid. at 18
(1166-67). The change itheclassification code for Advanced Welding’ employeesfrom
5535(“sheet metal workerso 5059(“steel erectors”)resulted in a enormousncrease irthe
policy premium, risingrom $68,448 to $582,30%bid. (1168-69).

The cancellation of Advanced Welding’s insurance policy

On October 22, 2015, LM Insurance issued a Notice of Cancellation of Insurance, which
was received by Advanced Welding and its agent Tracy Driddo#t 1819 (1170, 73)? In the
Notice of Cancellatin, LM Insurance stated that Advanced Weldsngplicy was cancelled
effective November 11, 2015 “due to your failure to comply with Plan underwriting rules and
your failure to respond to our requests for additional informationdt 1819 (Y 71).The
Notice of Carellationfurther stated, “Once your policy is cancelled for any reason, you are not
eligible for reinstatement or replacement coverage through the Plan untilibiligtig
requirements, including the requirements set forth above, have been satisfiedri the
Notice,LM Insurance then advised, “If your policy is cancelled, and you need workers
compensation insurance, we recommend that you or your agent immediately seek to obtain
coverage.lbid.

LM Insurancethen informed Advance Welding that it was cancelling the policy tait
it would conduct a postancellatioraudit to determine wheth@&dvanced Welding policy
premiumfor coverageup tothe dateof cancellation would need to bdjusted“An audit of

your exposure is necessary to determine the final premium for your policy. It may tak@Qup

2The Notice of Cancellation was also electronically filed with the NCCI. Doc2#2919 (1 74).
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days for this audit to be completed and for us to calculate your final premium. This majnresult
additional premium being owed to us or a refund of excess premium tolgoat’21 (1 88¥.

On November 10, 2015, Tra®riscoll's McFadden called LM Insurance and spoke with
customer service representatiLaurie Stevens, requesting that the “Advanced Welding bill” be
put on hold while he “pursued a dispute” regarding LM Insurance’s audit redulis 1320
(T 79). Stevenwld McFadden that LM Insurance had no notice or record of an open dispute
with Advanced Weldingld. at 20( 80). Neither Advanced Welding nor Tracy Driscoll
provided written notice to NCCI that it was pursuing a dispute with LM Insuréhcat20-21
(111 8687).

The efforts of LM Insurance to conduct a cancellation audit

White was assigned by LM Insurance to condhetcancellation audit of Advanced
Welding.Id. at 21-22 {] 89).But by early January 20168/Vhite had still not received the
documentation required to complete the auditat 2425 ( 115). In her Premium Audit Report
on the cancellation audit, White notiéct“the insuredAdvanced Weldinghas not provided
necessary documentation to eliminate the exposures under class code 5059. The insured was not
able to provide any job contract that documented the type of work being performed. All payroll
exposures other than bookkeeper have been classified to 5059 per NCGtlrale25(] 116).
Thus, because Advanced Welding had still not provided requisite documentation to gsipport

view that its employeeshouldbe classified uder code 5535 rather than 5059, LM Insurance’s

3 LM Insurance’s subsequent communications to Advanced Welding included language thaethte'Audit

Term” was “Cancellation” and that the letter was arfcellation audit exhibit.Doc. #292 at 22 (1 94-95) (Dec. 9,
2015 letter to Advanced Weldingdt. at 2223 (1 9799) (Jan. 6, 2016 letter to Advanced Welding). Later letters to
Advanced Welding also stated that the policy had been canddlleti23 (11 10305) (etter of April 7, 2016 to
Advanced Welding)id at 24 (1 104.1) (etter of April 21, 2016 to Advanced Welding).
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cancellatioraudit was deemed a “partial closebuthich would need to be revisd@id. (1
117-18).

LM Insurance again assigned the “revisionAafvanced Weldings cancellation audit to
White. Ibid. (1 118). As part of thisffort, White eventually was able tobtain some additional
information about Advanced Weldinglbeitlargely in the form ofepresentationsitherfrom
the company or from its insurance agent, Tracy Dristbliat 25, 30 (11 119, 150). For
exanple, in March 2016 McFadderi Tracy Driscollrepresented by email that the company did
“no welding.”1d. at 30 (1 151)On a conference callith White in April 2016, Advanced
Weldingmade other representations regarding the limited nature of the work undertaken by its
employeesld. at 25 (1 120)After the call, Advanced Welding followed up by email,
represenng that*Advanced[W]elding is only responsible for Siding, Gutters, Windows, Pass
doors and any mis triffsic] that may be required to complete our portion of the job. The steel
frame work is not by Adv. Welding but by another sub hired either by the owner or the general
contractoron the job.’ld. at 2526 (11121-22).

Later that monthl.M Insurancedecidedto end Whites cancellatiorauditefforts, largely
on the basis of Advanced Weldisg'epresentations regarding the nature of its employesk
and even thoughAdvanced Welding hasitill not provided the requested supporting
docunentationId. at 26 (T 123). Accordingly, White completed anotPiemmium AuditReport
on the cancellation audit, in which she noted the incomplete documentation but cotitdded
based orAdvanced Welding representationst appearedhat“class code 5535 was applicable
to the operations rather than 5051l. at 2627 (1124-26). Advanced Weldingfsal premium
for the monthghatits LM Insurancepolicy was in effect wathus calculated to be $26,1178.

at 27 (1 127).



OnApril 7, 2016, dter completing this Premium Audit Repeegarding the cancellation
audit White emailed_M Insurances$ “Audit Ops IME,” copying Tracy Driscols McFaddenin
the email, Whitenotedthe change idvanced Welding employee classification codes5535
andwrote,“Can you please reinstate policy WG%S-610781-015 as the audit has been
conducted, per the insursd’equest?id. at 27 (f 128).

After thisemail was forwarded to LM Insurariseinderwriting department with a
request for advicevicFadderreplied, questioning the neéat the requedbecause, in his words,
Advanced Welding simply “would like [its] policy reinstated with no lapse etc back ¢pfiion.
This was a test auditlbid. (T 131);see alsdoc. #299 at 83(Ex. M). LM Insurances Laurie
Stevens responded to McFadden, explaining that the email had been forwarded to the
underwriting departmertecause¢hat departmertiandledcancellations, reinstatemengsd
rewrites and she proviedthe telephone number for the underwriting department. Doc. #29-2
27-28 (1 133).

On April 21, 2016, LM Insurance issued its “final audit exhiditer’ to Advanced
Welding, and separately advised that the company could reapply for covdrage8 (1 134);
see also idat 24 (1 111f‘cancellation audit exhibit”). LM Insurandben returne&34,452 to
Advanced Weldingretaining onlythe finalizedpremium of $26,175 for the monttisatthe
policy had beern effect Id. at 28 (1 135 see alsad. at 27 (1 127).

Worker injury and claim

In May 2016, Advanced Welding employee Gary Cyr s@agerelyinjured on the jobld.

at 28(1 136) see alsdoc. #15 at 3-4 (T 1¥)Cyr submitted a claim foworkers compensation

4 Notably, although Advanced Welding’s Payroll Summary lists Cyr as a yard mecstamigng his pay under the
category Hourly-Sales,” and he was listed in White’s final Premium Audit Report as a “salesymmglthe state
investigative report of Cyr’s injury noted that he was injured “while working addingésteel workerfor
Advanced Welding, LLC.Doc. #292 at 2627, 31, 28(111 126, 164163, 14): see also idat 3031 (19157-158)
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benefits to LM Insurance, who denied it on the basisittmad cancelled\dvanced Weldings
policy as ofNovember 2013bid. (11 1:12).

In June 2016, McFadden ®facy Driscoll sent a letter to LM Insurance, in which he
disputed LM Insurance’s refusal to reinstate Advanced Welding’s policy. Doc. #29-2 at 32
(1 173). LM Insurance’ Leonard Ficaro respondider that monthadvising thatafter his
review of all réevant material;the cancellation had been handled correctly and the policy could
not be reinstatedd. at 3233 (11174-75). Ficaro further advised that in the event of
disagreement, Advanced Welding “should follow the dispute procedures outliredatiached
[NCCI rules] and escalate the dispute/request for reinstatement to the’NiC@t 33 (1 176).

Request for review to the NCCI

In August 2016, Tracy Drisco#f’ Janice Mauriello sent an emailtt@ NCCI, in which
she requested review Aflvanced Weldings dispute with LM Insurancebid. (1 177).
Mauriello noted that Advanced Welding could have replatedorkers compensation
coverage after the November 2015 cancellation of its policytheutonpany did not do sdbid.
(19177-178).

NCCI assignedhe mattetto one of its dispute consultanMaureen Longanacre, who
asked Mauriello to elaborate arhatremedy Advanced Weldingas seekingld. at 33, 34
(11179, 182). In reply, Mauriello stated Advanced Welding was seeking reinstatement of the
policy bacldatedto November 11, 201%5d. at 34 (T 183).

In October 2016, Longanacre emailed Tracy Driscoll’'s Mauriello with her coankis

from the reviewadvising that she saw “nothing thablates a NCCI rulg and concludindfi] t

(stating thatddvanced Welding’s payroll summary geno reference to steel framinghis is irconsistentvith
Advanced Welding's April 2016 representations to LM Insurance about the naturerpitsyees’ worksuch as
that its employees did no weldiiog steel frame workbecaus&€yr was doing steel frame work at the time of his
accidentld. at 2829 (11 146, 140, 142).
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appears that the insurpidvanced WeldingHid not provide all information to complete the
interim audit until after the cancellation datkbid. (Y 184-85). Ultimately, Longanacre
concludedhatneither NCClinor LM Insurance was under any obligation to reinstate the policy,
andNCCI could notdirect LM Insurance to reinstate the politlyid. (f 185). Neither Advanced
Welding nor Tracy Driscoll sought review oigstNCCI determinationeitherthrough a hearing
or other proceeding with NCCI or with the Connecticut Insurance Commissiibiaker.
(11186-87).

Current action

In February 2018, Advanced Welding filed thesleral lavguit. Doc. #1 see alsdoc.
#15 (amended complainffhe amended complaint alleges two claims against LM Insurance. In
the first count, the company seeks a declaratory judgment pursuant to 28 U.S.Ct8&20d
Insurance is required to defend and/or indemnify Advanced Welding with respectgo Cyr’
pending workers’ compensatiataim.” Doc. #15 at 4-§11 1317). In the second count, entitled
“Equitable Estoppel,” Advanced Welding alleges that LM Insurance agreed t@teitist
policy, and that Advanced Welding “detrimental[ly] relied upon the assurance from LM
[Insurance] tat the [p]olicy would be reinstated in that Advanced Welding did not seek out
replacement worker$[compensation insurance for its business which would have provided
coverage for Cys May 17, 2016 accidentld. at 56 (11 1823).LM Insurancenow movedor
summary judgment. Doc. #29.

DISCUSSION

The principles governing the Court’s review of a motion for summary judgment are well

established. Summary judgment may be granted only if “the movant shows that there is no

genuine dispute as to any material fact and the movant is entitled to judgment as af matter o

11



law.” Fed. R. Civ. P. §(a).“A genuine dispute of material fa@xists for summary judgment
purposes where the evidence, viewed in the light most favorable to the nonmoving party, is such
that a reasonable jury could decide in that pafgvor.” Zann Kwan v. Andalex Grp. LLC37
F.3d 834, 843 (2d Cir. 2013) (quotiGyilbert v. Gardner480 F.3d 140, 145 (2d Cir. 2007)).
My role at summary judgment is not to judge the credibility of withnesses or to resudee cl
contested issues but solely to decide if there are enough facts that remain in digutarit a
trial. See generally Tolan v. Cottdsi72 U.S. 650, 656-57 (2014)gr curianm); Benzemann v.
Houslanger & Assocs., PLLL®24 F.3d 73, 78 (2d Cir. 2019).

Administrative exhaustion

LM Insurance argues thadvanced Weldig failed to exhaust its administrative
remediedefore filing this lawsuitlt relies onConnecticut General Statutes 8§ dB8&8(a), which
provides a review process by which a person may dispute the conduct of an insurer or rating
organizatiorsuch as th&lCCI. First, a person aggrieved by a “rate charged, rating plan, rating
system, or underwriting rule” may request that the insurer or the rating organieaien the
manner in which the rate, plan, system or rule has been applied. Should the indwweatmg
organization &il to act on the request, or if the filing party is still “aggrieved” after a decision is
reached, then that persamdy’ file a complaint and request a hearing with the Connecticut
Insurance Commissioner. Conn. Gen. Stat. 8§ 3@{&). The Commissionanay issue a
noncompliance notice or hold a public hearing if there is good cause to believe thesnsurer’
noncompliance was willful or if the insurer fails to correct the noncompliance. ConnS@.
88 38a678(b), (c), (d).

According to LM Insurancehis lawsuitmust be dismissed because Advanced Welding

failed to properly avail itself of the administrative process and to seek refig NCCI's
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adverse decision by the Connecticut Insurance Commissioner before filingtithis bdo not

agree. Although section 3&X8 provides a procedure for administrative review, the statute does
not say that a party must file a complaint with the Insurance Commissioner (the sgtuge

party “may” do so). Nor does the statute provide that the failure to do so precludes judicial
review.

For this reason and others, the two Connecticut courts to addsaegarargument that
section 38a-678 imposes a mandatory exhaustion requirement havelri¢j&se Liberty Mut.
Fire Ins. Co. v. iCare Health Mgmt., LL.Q016 WL 3085416, at *5-*10 (Conn. Super. Ct.
2016);Liberty Mut. Ins. Co. v. A. Advance Relocation & Storage of Conneciied8 WL
310895, at *3-*4 (Conn. Super. Ct. 1998). The Second €inas otherwise ruled that a federal
court may not dismiss a claim on grounds of failure to exhaust state law admirseaiedies
if state law does not make exhaustion a prerequisite for judicial reSsaSprint PCS L.P. v.
Connecticut Siting Couilg 222 F.3d 113, 116-17 (2d Cir. 2000). Accordingly, I conclude that
Advanced Welding was not required to exhaust the administrative process set fantimin C
Gen. Stat. § 38a-678 befdikng this lawsuit toseek relief against LM Insurance.

Equitable estoppel

As a preliminary matterLM Insurancearguesdn its summary judgment motidhat it
properlycancelledhe policy and that it wasot obligated to reinstate the policy. Although much
of Advanced Welding'samendedomplaint alleges thatM Insurance improperly cancelled the
policy, Doc. #15 at 2-3, its summary judgment opposition defends solely on gtbahd#
Insurance should be equitably estopped frefusingto retroactivelyreinstatehe policy after it
had been cancelleBoc.#32 at 1, 15see alsdoc. #15 at 6 (1 21-23). Accordingly, | conclude

that Advanced Welding has abandoned its declaratory judgra@mwith respect to LM
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Insurance’s cancellation of the poliapdthe focus of this ruling will be wheth#rere isa
genuine fact issue supporting Advadd&’elding’s claim thatM Insuranceshould be equitably
estopped from refusing tetroactivelyreinstatehe policy.

There is good reason to doubt that Connecticutehaewn recognizes a cause of action for
equitable estopg, as didghct from a claim for promissory estoppgkeg e.g, Vasily v. MONY
Life Ins. Co. of Am.104 F. Supp. 3d 207, 221 (D. Conn. 20K5)own Litig. Holdings, LLC v.
Navigators Ins. C0.934 F. Supp. 2d 409, 420-21 (D. Conn. 20B3ix. because LM Insurance
does not raise this argumehtyill presume that it does ahavill address the merits of
Advanced Welding equitableestoppel claim.

In general, the doctrine of “equitable estoppel is concerned with actions by ondaarty t
induce a faulty reliance by the other part@élentano v. Oaks Condo. Ass265 Conn. 579,
615 (2003). Under Connecticut law, to invoke the doctrine of equitable estoppel, two essential
elements must be proved.) theopposing prty “must do or say something that is intended or
calculated to induce another to believe in the existence of certain facts ahdporathat
belief,” and (2) thecomplaining party in reliance “must actually change his position or do some
act to his injury which he otherwise would not have doRei$so v. City of Waterbyrg04
Conn. 710, 735 (2012).

Evenviewing the record in the light most favorable to Advanced Welding, | conclude
that there is no genuine fact issue to show thatihddrance (or its auditor White) said or did

anything that was intended or calculated to induce Advanced Welding to liabevev

5 Similarly, a claim for promissory estopphim requires proof of 4clear and definite promisehich a promisor
could reasnabl have expected to induce reliaricED Bank, N.A. v. Sal¢d75 Conn. App. 757, 766 (201EBven
assuming that Advanced Wehdjs complaint allegea claim for promissory estoppel, | would conclude that
evidence is insufficient to create a genuine fact issumicha claimfor the sameeasos thatl conclude the
evidenceheredoes not create a genuine fact issue to support a claiequitable estoppel
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Insurance would reinstate the policy. After Advanced Welding failed to coopethteMii
Insurance’s audit, LM Insurance issued a notice of cancellation on October 22, 2015. Dbc. #29-
at 18 (1 70). This notice specifically advised Advanced Welding that “[o]nce your policy is
cancelled for any reason, you are not eligible for reinstatement or replacewvensige through
the Plan until all eligibility requirements, including the requirements set foabea have been
satisfied.”ld. at 1819 (1 71) And it told Advanced Welding that, if “you need workers
compensation insurance, we recommend that you or your agent immediately seek to obtain
coverage.’lbid.

It is undisputed that at no time after the issuance of this notice of caiocetiat LM
Insurance issue a letter or take any other action rescinding the cancellatistatireg the policy,
or representing to anyone that it was going to rescind the cancellation or reinstatecthédpoli
at 19 (11 7578).°

To be sure, there weseibsequent communications between the parties (and between
their agentsgoncerning the policgancellation For example, Tracy Driscoll’'s McFadden asked
Laurie Stevens at LM Insurance that the “Advanced Welding bill be put on hold while he
pursued a dispute with LM Insurance regarding the results of the dddat”19-20 (Y 79). But
the fact that McFadden requested relief does not establish without more thaturihbesin
turn engaged in any action to induce Advanced Weldiitmpelieving that the policy would be
reinstated.

AdvancedWelding focuses on the statements and adid/oinsurance’sKeshia White

whose rolat was to conduct the audit that led to the policy cancellation and then the post-

6 These facts are drawn directly from LM Insurandsssal Rule 56(a)(1tatement ofnaterialfacts, ané-as noted
above—Advanced Welding has failed to file a local rule statement that controvert$ tireyspecific facts staden

LM Insurance’s local rule statement, such that | deem these statembatandisputed and true for purposes of this
motion.SeeD. Conn. L. Civ. R. 56(a)(1).
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cancellation auditAdvanced Welding argudkat becaus®/hite had apparent authority to
reinstate the poligy.M Insurance should be estopped from denying reinstatement. Doc. #32 at
13-14. But even assuming that Advanced Welding could showthi¢ had apparenuéhority

to bind LM Insurance with respect taginstatement of the policAdvanced Weldingtill does

not point to any statement or assuraot@/hite in which she promedor did or said anything
intended to induce Advanced Welditiwgtthe policy would be reinstated.

It is true that White sent an email to LM Insurance on April 7, 2016, which was copied to
McFadden and which requested reinstatement “per the insured’s retplest 27 ( 128)see
alsoDoc. #29-9 at 84 (Ex. M). But there is no evidence to showtlisaémail was intendear
calculatedo induce reliance on Advanced Weldisgiartor that Advanced Welding could
reasonably have believed that this request for reinstatement entitled it to reiestafeo the
contrary, McFadden followed up two days later on April 9, 2016, witknaail to LM Insurance
stating that he had been “working closely with Keisha [White]” and that he wase‘aféne]
requesto reinstate” and that “[w]e would lijéhe] policy reinstated with no lapse etc back to
inception.”ld. at 83(emphasis added). This email demonstrates McFadden’s knowledge simply
thatLM Insurance had receivedrequestor reinstatement, not & LM Insurance had made a
promiseor assurancef reinstatement.

Two days later on April 11, 2016, McFadden received a reply email from Laurie Stevens
of LM Insurance advising that his email had been “forwarded to the underwritingrdeptfor
review, as they handle cancellation, reinstatements, and rewiitiels McFadden testified in his
deposition that he read this email and knew that “it was up to somebody in the underwriting
depatment” whether the policy would be reinstated. Doc. #32-5 at 21. This additional evidence

shows again thaat mostthere was no more than a request for reinstatement and that Advanced
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Welding was told that the requdet reinstatementvould be reviewed by the underwriting
department without any additional assurance or promise from LM Insuzaidbe
reinstatement would be granted.

Ten days later on April 21, 2016, LM Insurance advised Advanced Welding again that it
could reapply for coverage, and it also disbursed a partial premium refund of $34,452, consistent
with its early termination of the policy as of November 11, 2015. Doc. #29-2 at 28 (11 134-35).
These additional actions further negate any genuine fact issue to suggest that BNcksuade
any statements or engaged in any other conduct that was intended or calculated to induce
Advanced Welding to believe that the policy would be reinstated.

Advanced Welding additionally argues that LM Insurance should have told detiain
NCCI rules did not allow LM Insurance to reinstate the policy. But this argumenbppesby
means of a wrongful omission by LM Insurance is not alleged in the complaint, and it is
inconsistent with the allegations of the complaint alleging that LM induced relignce
affirmatively misleading Advanced #tding with assurances that it would reinstate the policy.
Doc. #15 at % (11 1922).

Ultimately, the record does not support the existence of a genuine fact issue to show tha
LM Insurance made any statement or engaged in any act that was intendedl¢alated to
induce Advanced Welding to believe that LM Insurance would reinstate the policy. This
precludesAdvanced Welding's equitable estoppel claim.

CONCLUSION

For the reasonset forth abve, the Court GRANTS defenddri¥ Insurance

Corporation’s motion for summary judgment (Doc. #29) on plaintiff Advanced Welding LLC’s

claims for declaratory judgment aeduitable estoppelhe Clerk of Court shall close this case.
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It is so ordered.
Dated at New Havethis 28h day of January ZD.

/s/ Jeffrey Alker Mevyer

Jeffrey Alker Meyer
United States District Judge
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