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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

FRANK V. HUSCHLEet al,
Plaintiffs,

V- No. 3:18¢€v-00248(JAM)

ALLSTATE INSURANCE COMPANY et
al.,

Defendang.

ORDER GRANTING MOTIONSTO DISMISS

Plaintiffs Frank and Cynthia Huschhavefiled this lawsuit against theihree home
insurance companieéllistate Insurance Company, 2I3tntury Premier Insurance Company
flk/a AlIG Insurance Company, and Teachers Insurance Comipkintiffs allege that their
insurers have failed to pay for damage tartheme’sbasement walls caused by cracking and
deteriorating concret®laintiffs allege that this constitutasreactof the insurers’ policies, and
alsothat21st Century and Teachers have violatedG@oeanecticut Unfair Insurancedttices
Act (CUIPA) and the Connecticut Unfair Trade Practices Act (CUTPA). Defesdilatate and
Teachers have moved to dismiss plaintiffs’ claims against them. Foragmngestated below, |
will grant their motions to dismiss.

BACKGROUND

The following facts aréaken fromplaintiffs’ amended complaint and defendants’
insurance policiesrhich areintegral to the complainBlaintiffs purchased their home in
Tolland, Connecticut in 1998, the year it was built. Doc. #33( 7). In January 2017, they
noticed that the basement walls of their home had a series of horizontal &al geatks

throughoutld. at3 (1 10). They immediately investigateade “pattern cracking” condition, its
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cause, and the methods of repair by consulting with local professitimalgy 11). They

learned that the “pattern cracking” came frochamical compound in certain walls constructed
in the 1980s and 1990s with concrete from the J.J. Mottes Concrete Coitbmhr{§.12). The
Mottes concrete was made from an aggregate that included a chemical compaimstavted

to rust and expand, breaking ttencrete’s internabonds and reducing it to rubbleid. (1 13).
Plaintiffs alleg that concrete made with “good and sufficient materials” should inlststaftor
centuries rather than for decadies.at 13 (1 84-85).

Plaintiffs alsoallege that it is “only a question of time” until their basement walls will fall
in from exteriorsoil pressureld. at 3(f 14).Plaintiffs allege thatwhile the process of decay
occurs over the course of years, “it may cause sudden events throughout thefaeoag, b
such as “events where the walls bulge and shift in some increment or pieces efecbacome
dislodged and fall to the floorld. at 3-4 (1115-16).

Plaintiffs insured their home under an Allstate policy from 1998 to 200&t 3 (1 8).

The Allstate policy covered “sudden and accidental direct physical loss” tedisuildings and
structures. Doc. #32-1 at 16. The policy placed several limits on that coverage. The policy
generallydid not cover losses caused‘faulty, inadequate or defective . materials useth
repair, construction, renovation or remodelinig.”at 17—18. The policy onlgovered collapses
as defined in the “Additional Protection” sectidt. at 16—17. Thasection covered “the entire
collapse” of all or part of a covered building, provided thépse is “a sudden and accidental
direct physical los$ Id. at 25. The policy covered collapses caused by defective construction
materials, but noted that a collapse “does not include settling, cracking, shrimkigiog or

expansion.’lbid. When plaintiffs learned about the cracks in their basement walls, they sent a



letter to Allstate about the cracks and claimed coverage. B8at# (1 17). Allstatedeniedthe
claim. Ibid. (1 22).

Plaintiffs insured their home witkil st Centuryrom 2001 to 20091d. at5 (1 31). They
notified 21st Century about the cracks in January 2017, and 21st Ceatiegtheir claim.ld.
at7 (1141, 46). 21st Century has not moved to dismiss plaintiféms against it

Plaintiffs have insured their home with Teachers Insurance Company sincd@GQ9.
11(172). One Teachers policy covered plaintiffs’ home from 2009 to 2013, and another
Teachers policy has covered plaintiffs’ home from 2013 to the prd3enR00%olicy did not
say anything abouwtollapse. Doc. #39-1 at 57-58. The 2009 policy did, however, state that
Teachers would not pay for loss “caused by the settling, cracking, shrinking, baiging
expanding of a building structurdd. at 58. The policylso excluded coverage fany loss
“which results from . . . a defect, a weakness, an inadequacy, a fault or unsoundnessails mater
used in construction or repair” of the insured propedyat 62. The 2013 policy explicitly
covers collapse, including collapsemsed by decay or by the use of defective construction
materialsld. at 14-15. The policy provides that “collapse” means an “abrupt caving in, falling
in, falling down, or giving way that prevents the building or the part of the buildingbeng
occupedfor the purpose for which it was intended just before” the colldgsat 15. The policy
furtherprovides that collapse does not include a building “in danger of caving in, falling in,
falling down, or giving way.’lbid.

Plaintiffs notified Teachers about tlhasement wall cracksn January 16, 2017, and
Teachers denied their claim on February 1, 2017. DocattE8-14(1192-94. Plaintiffs also
allege that the Teachers has knowingly engaged in a practice of falsely demyénge and

unfairly failing to settle claimdd. at 16-17 (1 109116).



Plaintiffs have sued Allstaté€Counts | and Iland 21st CenturgCounts Il and IV)for
breach of contract arfdr declaratory judgmenthattheir policies cover the crackingyl. at 2-8
(11 7-54).Plaintiffs have also asserted a claim for a violation of CUIPA and CUTa/kst
21st Century (Count V)d. at 8-11 (155-70). Lastly, plaintiffs have sued Teachers for breach
of contract and for violating CUIPA and CUTPA (Counts Vdlarl). Id. at 1118 (1171-118).
Allstate and Teachers have moved to dismiss all the counts againstriientederal Rule of
Civil Procedure 12(b)(6) for failure to state a claim on which relief candrged Doc. #37;
Doc. #38.

DISCUSSION

For purposes of a motion to dismiss for failure to state a ciienCourt must accept as
true all factual matters alleged in a complaint, although a complaint may not surkgse the
facts it recites are enough to state plausible grounds for ®dief.e.g Ashcroft v. Iqbgl556
U.S. 662, 678 (2009Mastafa v. Chevron Corp770 F.3d 170, 177 (2d Cir. 2014). This
“plausibility” requirement is “not akin to a probability requirement,” but itkk&#r more than a
sheer possibility that a defendant has acted unlawfutipal, 556 U.S. at 678. Because the
focus must be on what facts a complaint alleges, a court is “not bound to accept asgalie a |
conclusion couched as a factual allegation” or “to accept as true allegatioaetiddolly
conclusory. Krys v. Pigott 749 F.3d 117, 128 (2d Cir. 2014). In shamt; role in reviewing a
motion to dismiss under Rule 12(b)(6) is to determine if the complaip&rtfrom any of its
conclusory allegations-aleges enough facts to state a plausible claim for relief.

A court must interpret the terms of an insurance policy as it would a contratétmiche
if the text of the policy makes the parties’ intent unambiguously clear. Only i€t of the

policy is ambiguous does a court look to other evidence gfahees’ intent and in light of the



rule that any ambiguity or exclusion in the policy must be construed in favor of tiiedrfsee,
e.g, Conn. Ins. Gaur. Ass’n v. Drow814 Conn. 161, 187-88 (2014).
Claims against Allstate
Plaintiffs claim that Allstatemproperly deniedheir claim for basement crackingoc.
#40 at 6-7Theyargue thathe Allstate policy’s termsan reasonably be interpreted to agply
the cracking irtheir home. Doc. #40 at 7-15. | dot agree Plaintiffs allege their basement
walls “are in a state of collapse.” Doc. #33 at 2@y. The Allstate policy coversomecollapses
and plaintiffs are right to point out that the policy lets the term “cadfage undefined. Doc.
#40 at 8In Beach v. Middlesex Mutual Assurance , @85 Conn. 246 (1987), the Connecticut
Supreme Court held that absent further definition, the term “collapse” in an inspicge
could include any substantial impairment to a building’s structural intettitst 251-53 see
also Dalton v. Harleysville Worcester Mut. Ins. Csb7 F.3d 88, 90 (2d Cir. 2009) (same).
Thekey distinctionhere is that the Allstate policy explicitly limits itsétf only cover
“suddenand accidentélcollapses. The Connecticut Supreme Court has, in the insurance context,
held thata “sudderand accidental” event istamporally abrupt on&eeBuell Indus., Inc. v.
Greater N.Y. Mut. Ins. Cp259 Conn. 527, 540-42 (200P)aintiffs allege a process of
oxidization in their foundation’s concrete that began when the concrete aggregatexadm
the 1990sand a subsequent “process of decay” that “acouer the course of years.” Doc. #33
at 3 (1113-19.! That is not a temporallgbrupt event.
Plaintiffs also argue tha temporal abruptness requirement would contradict the Allstate

policy’s languageovering collapses caused by gradual phenomena such as hidden decay or

1 The court inMaki v. Allstate Insurance Cp320 F. Supp. 3d 380 (D. Conn. 2018), suggested that an abrupt event
might be“the exposure of cracks demonstrating substantial impairmengat 382.Here, while plaintiffs may have
discoveredhe cracking in their wall abruptlyhey allege that actual process of concrete breakdown is a gradual
one.



insect damageseeDoc. #40 at 9—1(citing Maki v. Allstate Ins. C0320 F. Supp. 3d 380, 382—
83 (D. Conn. 2018), andelly v. Balboa Ins. Cp897 F. Supp. 2d 1262, 1268 (M.D. Fla. 2012)).
| do not agreeThe policy makes clear that thessmust be sudden and accidental, not that loss’s
cause SeeDoc. #3241 at 25. Indeeds slowmoving cause of collapse is entirely consistent with
a collapse that is itself temporally abrupeeDoc. #22at 13-14 toAlexander v. Gen. Ins. Co. of
Am, 16cv59 (D. Conn. 2016ug$ing example of termites eating away at beam until beam fails as
example of how abrupt collapse can occweratof gradual process)While such a collapse
may happen in the future, [p]laintiffs have not alleged that such a sudden collapseunasioc
yet.” Valls v. Allstate Ins. Cp2017 WL 4286301, at *5 (D. Conn. 201Acordingly, | will
dismiss the claims against Allstate.

Claims against Teachers

| will also dismisghe claims against TeachePaintiffs claim that Teachermnproperly
denied them coverage under both the 2009 policy and the 2013 policy. Doc. #33 at 14 (11 94—
99). I don'’t agree.

To begin with, the 2009 policy does not explicitly address collapse. This means the 2009
policy covered plaintiffs’ home on an “diilsk basis,” that i$o say it covered any loss to the
home unless other language in the policy excluded thatSesKowalyshyn v. Excelsior Ins.
Co, 2018 WL 888724, at *5 (D. Conn. 2018). But the policy’s exclusions are the problem for
plaintiffs: the policy excludes losses “caused by cracking” or losses “which result[] from”
defective construction materials. Doc. #39-1 at 58, 62. Courts in this District haledszhthat
a crumbling foundation is not covered when an all-risk policy excludes coveragadking.
See, e.gKim v. State Farm Fire & Cas. CA62 F. Supp. 3d 1, 8-9 (D. Conn. 20&#)d, 751

F. App’x 127 (2d Cir. 2018).



Plaintiffs attenpt to distinguish the policy here, arguing that a loss “caused by’ cracking
differsfrom one that “consists of” cracks. Doc. #41 at 8. But essuming for argument’s sake
thatlossconsistingof cracks is distinct fronosscausedy cracks, plaintiffstill allege that
those cracks resuitom the use of defective concrete. Doc. #33 at 12—-13 (1 76—86). The policy
thus excludes a los®nsistingof thedefectively crackg concrete from coverage. Any further
loss would, of course, bmusedby cracking, and consequently also excluded.

Plaintiffs’ argument that the cracking exclusion only applies to “normalijustment of
building materials in their home is also unpersuasdeeDoc. #41 at 8Unlike the policies in
the casegplaintiffs rely on, the 2009 policy contained entirely separate provisions dealing with
“cracking” and with normal “wear and teaSeeDoc. #39-1 at 58, 62 orteau v. Teachers Ins.
Co, 338 F. Supp. 3d 88, 96 (D. Conn. 2018) (discussing and distinguishing theasase
therefore conclude that tl2909 policy does not cover tdamage to plaintiffs’ home.

Nor does the 2013 poliayover plaintiffs’ claim. That policy first defines collapse to be
an “abrupt” occurrence. Doc. #39at 15. Plaintiffs argue that “abrupt” can mean “unexpected,”
and does not necessarily convey any element of temporal suddenness. Doc. #41 at 13-16. | do
nat agree. “Abrupt” in the policy modifies already unexpected events like a ‘Gcayvinand the
policy’s languagebout a property being rendered unusable for its intended purpose “just
before” a collapse contemplates a temporally distinct and sudden change in a lsuilding’
condition.See Corteau338 F. Supp. 3d at 99 (“How would one pinpoint the moment ‘just
before’ such a slow-moving series of changes reached the point at which theyRrepane
uninhabitable?”).

Although plaintiffs argue that the pojis coverage for collapse caused by gradual decay

is inconsistent with a suddenness requirement, Doc. #41 at 14-15, thasevisth-the Allstate



policy—nothing inconsistent about a long process of decay leading to an abrupt cttidpsd,
the 2013 Teachers policy underscores this understandisdgrguage clarifying that a collapse
has not occurred when a building is only “in danger” of falling in makes cleanthuetgming
condition making collapse an imminent possibility is insufficient to constitutactuatollapse.
See Corteau338 F. Supp. 3d at 99. | am therefore satisfied that the 2013 policy does not cover
the alleged damage to plaintiffs’ home.

| lastly turn to plaintiffs’ CUIPA and CUTPA claim against Teachere Tlonnecticut
Supreme Cotithas establishetthat there is no recovery under CUIPA and CUTPA when an
insurer properly denies a clai®eeZulick v. Patrons Mut. Ins. C0287 Conn. 367, 378 (2008).
Because plaintiffs have natleged plausible grounds to conclude that Tieesimpropety
deniedtheir insurance clainplaintiffs’ CUIPA and CUTPA claims fail as welkeeKowalyshyn
2018 WL 888724, at *7.

CONCLUSION

For the reasons set forth above, defendant Allstate’s motion to dismiss Candtd bf
the complaint (Doc. #37) is GRANTED. Defendant Teachers’ motion to dismiss Couautsl VI
VIl of the complaint (Doc. #38) is GRANTED. Because Allstate is terminaseal party to this
case, the Court LIFTS itwder(Doc. #52)that granted Allstate’s motion to stay discovéfy
counsel for plaintiffs anthe remaininglefendant 24t Century Premier Insurance Cxelieve
that it is neessary for the Court to enter an amended scheduling order to replace thg existin

scheduling order (Doc. #22), then they shall file a joint status report and proposedisghedul



order by April9, 2019.
It is so ordered.
Dated at New Haven ththday ofMarch2019.

[seffrey Alker Meyer
Jeffrey Alker Meyer
United States District Judge




