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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

ALPHONSO WHIPPER,
Plaintiff,
V. No. 3:18-cv-00347 (JAM)

SCOTT ERFEget al,
Defendants

INITIAL REVIEW ORDER PURSUANT TO 28 U.S.C. § 1915A

Plaintiff Alphonso Whipper is a prisoner inetieustody of the Connecticut Department of
Correction. He has filed a complapo seandin forma pauperisinder 42 U.S.C. § 1983
against Warden Scott Erfe, District Adnstrator Angel Quiros, Deputy Warden Amanda
Hannah! Grievance Coordinator Selena Rious, @apfames Watson, and Intelligence Officers
Anna Verdura and James Wright. After an initetiew, | conclude that the complaint should be
dismissed as to defendants Erfe, Hannah,d3uand Rious but preed against defendants
Verdura, Wright, and Watson on plaintiff's ataiof unlawful retaliationn violation of his
constitutional right to maintain iinnocence of a digdinary charge.

BACKGROUND

The following facts are alleged in the cdaipt and are accepted as true only for
purposes of this initial fing. On November 21, 2016, ptaiff was summoned to the
lieutenants’ office and informed by Lieutenant Caref allegations thate was involved in a
physical altercation with anothemmate, Edwin Snelgrove. Plaintiff was also informed that as
the result of the allgations he was being placed in regivie housing. Plaintiff denied that he

had been involved in such an altercation. Doc. #1 at 3—4 (11 12-16).

! Defendant misspells this defendant’s name in the complaint.
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Officer Wright, who had escorted plaintiff the office, began recording the meeting with
a camera. Wright instructed pidiff to remove his shirt, anplaintiff complied. Plaintiff again
denied being involved in the fighDfficer Wright requested thataintiff turn his right shoulder
toward the camera, and plaintiff stated thabbkeved Wright was fabricating evidence. Wright
replied, “I know you were in a fighast week you’re nogoing to get away with it.” Plaintiff
indicated that he had played basketball twictheprevious week and that any marks on his
body likely resulted from his athletactivities. Lieutenant Correfaoceeded to pte plaintiff in
a restrictive housing unitd. at 4 (11 17-21)

Later that day, medical persnel evaluated plaintiff anddinot note any injuries on his
body. During the examination, neither Lieutenant Correia nor Officer Wright informed the
medical personnel of any perceived injuries to plairitiitl. (1 22).

Plaintiff was asked to write a statemebbat the alleged physicaltercation. Plaintiff
complied and wrote that he had no knowledge efiticident. To plaintiff's knowledge, both he
and Snelgrove were placed in restrictive hoggin administrative detention status pending the
investigationlbid. (11 23-24).

On November 22, 2016, plaintiff met withsdiplinary reportivestigator Officer
Cossette. Officers Verdura and Perrachio wese ptesent at the meeting. Officer Cossette
expressed surprise that plaintifanted to meet with him. Whebfficer Cossette inquired about
the altercation with Snelgrove, plaintiff agaimda any involvement. Officer Cossette stated
that both plaintiff and Snelgrowsistained eye injuries. Plaintdbuntered that his eyes always
appear the way they were shown in the photdggagnd he requestedattOfficer Cossette
retrieve his ID photo, which he believed woutthirm his claim about the ordinary appearance

of his eyesld. at 5 (11 26-29).



Officer Verdura told plaintiff that she kmeabout the fight and that Warden Erfe was
upset that no officer had reportéek fight. Plaintiff stated thahere were no reports because the
fight had never occurred. OfficBerrachio stated that regardie$svhether there had in fact
been a fight, plaintiff would remain in administrative detentianlif® days. Officer Verdura then
showed plaintiff a picture of Snelgrove’segjed eye injury, whicplaintiff believes was
inconsistent with @unch to the eye arelal. at 5-6 (1 30-33)

On November 28, 2016, plaintiff received adiplinary report from Verdura for fighting.
The report contained inaurate information, including: (1)ssatement that the investigation
commenced on November 16, 2017, and (2) a photallegiedly depicts pintiff's eye injury
but in fact depicts his typicalppearance. Snelgrove also received a disciplinary report for
fighting, and both inmates pleaded not guilty.at 6 (1 34—-36).

On December 5, 2016, plaintiff received a summary report dismissing the disciplinary
report for a “lack of evidence.” Snelgrove receitke same dismissal notification. Despite the
dismissal, neither inmate was releafmedn their restiitive housing celldbid. (11 37-38).

On December 6, 2016, Captain Watson agiaitiff to submit a written statement
expressing that he and Snelgrove were not athoeone another, andaintiff complied. That
same day, Snelgrove was released backgeteral population, butghtiff was kept in
restrictive housing pendiran investigation into hissubmitted profile requestId. at 6—7 (11
37-40).

Plaintiff complained to Watson that it wasfair to release Snelgrove back into the
general population while keepitgm in restrictive housing. Watsaxplained that plaintiff had
to remain in segregated housing due to the ptera submission of a “profile request” that was

based on the assumption that both prisoners gargy to plead guilty. To correct this error, a



new profile request had to be submitted whilerdl&#iremained in restrictive housing. Plaintiff
explained that he would lose a semester efcibilege program he was enrolled in to which
Watson replied, “Next time, keep your hands to yourskdf.at 6—7(11 40-43).

While in restrictive housing, plaintifiulbmitted multiple written requests to various
senior officials at Cheshire Correctionakluding Warden Erfe, Deputy Warden Hannah, and
Grievance Coordinator Rious. He also informed&a that he intended to pursue litigation if
his placement issugas not resolvedd. at 7 ( 44).

On December 12, 2016, plaintiff asked Watsdry We was still being held in restrictive
housing, and Watson responded that “his paperwatkbkan lost in the shuffle.” On the same
day, plaintiff filed his first grievance regandy his prolonged confinement in restrictive housing.
During the week of December 19, 2016, pldirgtgainst asked Watson why he had not been
released back into general pogida. Watson told plaintiff, “'msurprised that you're handling
this so well, but you're still not getting out ofregust because you’ve been down here so long.”
Watson further stated that he had been e-mailing the classification officer regarding the matter
but had not yet received a resporideat 7—8 (Y1 45-48).

During that same week, piaiff also asked Deputy Warden Hannah why she had been
ignoring his situation. Hannah replied, “Until ysubmit something to me directly, | cannot get
involved.” Plaintiff then informed Hannah ofshintent to pursue litigation. On December 23,
2016, plaintiff, wrote a five-page letter to Hannkh.at 8 (11 49-50).

On December 30, 2016, plaintiff was finatBleased to the geral population after
having spent 39 days in restrictive housing.mRifiialleges that this prolonged placement in

housing was retaliation for his decision to pleadquolty to the discipliary report. He claims



that the Cheshire Correctionalraimhistration intended to deprive him of his job, privileges, and
time in his college progranbid. (1 51-52).

On January 10, 2017, plaintiff filed a seconggance for his confinement in restrictive
housing and alleged that it was based on réi@miaOn January 26, 2017, plaintiff was called to
Coordinator Rious’s office. Rioustated that the grievanaas duplicative, but plaintiff
explained that the second grieea was intended to amend the first because he came to believe
that the improper continued placement was amfaetaliation. Rious nonetheless rejected
plaintiff's second grievance as digative. Rious then offered antiff a new job working as a
garbage man. Plaintiff initially rejected the offexclause he did not wantd@ appear that he was
negotiating with Rious. But aftéearning that refusing a jaiffer could result in another
disciplinary report, plaintiff accepted the javen though it paid four times less than his
previous jobld. at 8-9 (11 53-61)

On February 3, 2017, plaintiff received from Rious a notice of extension regarding his
initial grievance. That same day, plaintiff afled a level two grievace regarding his initial
grievance. On February 6, 2017, plaintiff infeed Rious of his level two grievance. On
February 7, 2017, plaintiff was provided witletfollowing paperwork: his initial grievance
which was “expired” and then “reactivated” and included both a “decision of compromise” and a
“decision of denial,” his secondigvance that was rejected rapetitive, and his unfiled level
two grievance. This paperwork was datebdraary 6, 2017, which was the same day that
plaintiff informed Rious ohis level two grievancéd. at 9-10 (71 62—65).

On February 9, 2017, plaintiff appealed Risugjection of his second grievance as
duplicative. This appeal was denied byict Administrator Quiros in Marchd. at 10 (9 66,

68).



On February 17, 2017, plaintiff filed a griexae against Rious and Erfe. On March 20,
Erfe denied the grievance against Rious engitound that the Rious grievance requested a
resolution that was idéinal to his proposed resolutionanprevious grievance, but did not
specify to which earlier grievae this referred. On March 21, 20pTaintiff appealed the denial
of the grievance against Rious. Qu@rdenied the appeal in May 201d..at 10 (11 67, 69-71).

DISCUSSION

Pursuant to 28 U.S.C. § 1915A, the Courstmeview a prisoner’s civil complaint
against a governmental entity or governmenttdracand “identify cognizable claims or dismiss
the complaint, or any portion of the complaihthe complaint—(1) is frivolous, malicious, or
fails to state a claim upon whiclief may be granted; or (8geks monetary relief from a
defendant who is immune from such relief.” If the prisoner is procegadmge the allegations
of the complaint must be read liberallyraise the strongest arguments that they
suggestSeeTracy v. Freshwater623 F.3d 90, 101-02 (2d Cir. 2010).

In recent years, the Supreme Court hasasth a threshold “plausibility” pleading
standard for courts to evaluate the adequdi@llegations in federal court complaints. A
complaint must allege enough facts—as distirarh legal conclusions—that give rise to
plausible grounds for relieGee, e.gAshcroft v. Igbal556 U.S. 662, 678 (200Bell Atl. Corp.
v. Twombly550 U.S. 544, 570 (2007). Notwithstanding ke of liberal interpretation of gro
secomplaint, goro secomplaint may not survive dismissaltg factual allegations do not meet
the basic plausibility standar8ee, e.gFowlkes v. lronworkers Local 4@90 F.3d 378, 387 (2d
Cir. 2015).

Plaintiff has brought his clainegainst several of the defemdsin both their individual

and official capacities. To the extent that ptdf intended to bring flicial-capacity claims



against any of the defendants for money damages$, claims are plainly barred by the Eleventh
Amendment because each of the defendaras employee of the State of Connectigat, e.q.
Kentucky v. Grahamt73 U.S. 159, 169 (1985). In additiomdause plaintiff has been released
from restrictive housing and there are no alliege of any ongoing constitutional violations, his
request for injunctive relief is moot. All that remains for me to consider are his claims against
defendants in their individual pacities for money damages.

Supervisory and Grievance Liability

Plaintiff's claims against Widen Erfe, Deputy Warden Hannah, District Administrator
Angel Quiros, and Grievance Coordinator Rious oestheir failure to repond to his complaints
and grievances. But plaintiff has failed to glesufficient facts to show that Erfe, Hannah,
Quiros, or Rious were personally involved iryaleprivation of his anstitutional rights—that
they investigated or ordered him to be confimecestrictive housing or #t they engaged in any
other conduct amounting to retaliation for pldfig insistence that hevas innocent of the
fighting chargeSeeRaspardo v. Carlone/70 F.3d 97, 116 (2d Cir. 2014) (noting that “liability
for supervisory government officiatannot be premised on a theoryefpondeat
superiorbecause § 1983 requires individual, personalized liability on the part of each
government defendant.”). As to a claimed wrong bzt been the subjectalater grievance, “a
supervisory official’s act of affirming the denial of a grievance on appeal does not constitute
personal involvement.Young v. Choinskil5 F. Supp. 3d 172, 191 (D. Conn. 2014). Similarly, a
“failure to respond to a lett®f complaint does not constitute the personal involvement
necessary to maintamsection 1983 claimRichardson v. Dep’t of Corr2011 WL 710617, at
*3 (S.D.N.Y. 2011). Accordingly, Will dismiss all claims against Erfe, Hannah, Quiros, and

Rious.



Retaliation

Plaintiff alleges that the three remaigicorrectional officer defendants—\Verdura,
Wright, and Watson—caused and prolonged hisistagstrictive housing because he was not
willing to admit to fighting with Snelgrove. WHegr plaintiff's insistence on his innocence is
viewed as protected speech underfirst Amendment or as an egigse of the right against self-
incrimination under the Fifth Amendment, plafhhad a constitutional right not to be consigned
to administrative segregation simply for derignto admit guilt to a disciplinary charge for
fighting. See Baxter v. Palmigiand25 U.S. 308, 316 (1976) (irmte has right not to self-
incriminate during prison disciplinary hearings if evidence might incriminate them in later
criminal proceedingsRansom v. Herrera2017 WL 2833396, at *7 (E.D. Calrgport and
recommendation adopted017 WL 3282855 (E.D. Cal. 2017).

The basic requirements for a congional retaliation claim are that a plaintiff engaged in
speech or other conduct protected under the t@otisn and that the defendant in turn took
adverse action against the plaintiff because etctimstitutionally protéed speech or activity.
See Dolan v. Connolly94 F.3d 290, 294 (2d Cir. 2015). Adtigh not all unfavorable acts that
a correctional officer defendant may take againgrisoner plaintiff are significant enough to be
cognizable for purposes of a retaliation clasme Davis v. Goor820 F.3d 346, 353 (2d Cir.
2003), there can be little doubtathmaintaining a prisoner imeeks of lockdown status for
retaliatory reasons would be sufficiently atseefor purposes of anstitutional retaliation
claim.See, e.gManon v. Hal] 2015 WL 8081945, at *8 (D. Conn. 2015).

Here | conclude that plaintiff has alleajenough facts for initial pleading purposes to

allow his retaliation claim against Verdura, \ght, and Watson to proceed. Plaintiff has alleged



facts suggesting that hitaims of innocence were repeatedjected and that his detention in
restrictive housing persisted faeeks after he was formally clea of the allegation of fighting
and after he complained about his continuestriction. All three othese defendants were
personally involved in the investigation or conta detention of plairffiin restrictive housing.
Although discovery may well disclose that onarare of the remaining defendants had nothing
to do with the restrictie housing designation or that plaifi$i restrictive housing assignment
had nothing to do with any deste penalize him for declining to admit his guilt, | conclude at
this very preliminary stage that the complaintquiately alleges enough fac¢b give rise to a
plausible claim of retaliation by defendanterdura, Wright, and Watson on account of
plaintiff's exercise of a constitutnal right. This ruling is withoytrejudice to the right of any of
the named defendants to file a motion to dssnpursuant to Fed. R. Civ. P. 12(b)(6).
ORDERS

(1) All claims against Hannah, Rious, ErfadaQuiros are dismissed. Plaintiff's request
for injunctive relief is dismissed. Plaintiffdaims for retaliation may proceed against Watson,
Verdura, and Wright in their indigual capacity for money damages.

(2) The Clerk shalerify the current work addresses for Watson, Verdura, and Wright
with the DOC Office of Legal Affairs, mail a \weer of service of prcess request packet
containing the complaint to the defentlat the confirmed address withinenty-one (21) days
of this Order, and report to the Courtthie status of the waiver request ontthiety-fifth (35)
day after mailing. If the defendant fails teeturn the waiver request, the clerk shall make
arrangements for in-person service by th8.Warshals Service on him or her, and the
defendant shall be required to pay the costs of such service in accordance with Fed. R. Civ. P.

4(d).



(3) The defendants shall fiteeir response to the complgieither an answer or
motion to dismiss, withigixty (60) days from the date the notice of lawsuit and waiver of
service of summons forms areitad to them. If the defendant chooses to file an answer, he
shall admit or deny the allegations and resporttiéacognizable claims recited above. He may
also include any and all additional defenses permitted by the Federal Rules.

(4) Discovery, pursuant to Fed. R. Civ. P. 26-37, shall be completed within
months (180 days) from the date of this order. Discayeaequests need nbe filed with the
court.

(5) All motions for summary judgment shall be filed witkeven months (210
days) from the date of this order.

It is so ordered.

Dated at New Haven, Connecttchis 25th day of May 2018.

[sheffrey Alker Meyer

Hfrey Alker Meyer
UnitedState<District Judge
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