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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

BANK OF NEW YORK MELLON,
Plaintiff,

V. No. 3:18-cv-00506 (VAB)

ABERTHA FLETCHER,
Defendants

RULING AND ORDER ON MOTION TO REMAND

On May 19, 2016, Bank of New York Mellongank of Mellon” or “Plaintiff”) sued
Albertha Fletcher (“Defendantih Connecticut Superior Causeeking to foreclose on her
home. PIl.’s Mot. to Remand at 2, ECF No. 13.

Bank of Mellon now moves to remand thisedo Connecticut Superior Court.

For the following reasons, the CoMACATES its Order from April 25, 2018, and
GRANT S the motion to remand.
. FACTUAL AND PROCEDURAL BACKGROUND

On July 7, 2000, Ms. Fletcher allegedly puratha residential property located at 105
Garfield Avenue, New London, Connecticut, 06320 (the “Property”). Not. of Removal, ECF
No.1-4. Ms. Fletcher allegedly executetban of $50,000 on December 7, 2000, from
Countrywide Financial Corporain (“Countrywide”) to make renotians to the Property. Def.
Pl.’s Mot. to Reopen Judgment at 4,7, EGH. B. Sometime after December 2000, Ms. Fletcher
allegedly began receiving mortgage netidrom Countrywide seeking paymeat.at 5. In
December 2006, Ms. Fletcher allegedly recemeubtice of foreclosure on the Property for
failure to pay the mortgagtd. By February 2007, Ms. Fletchalieges she reinstated her

mortgage and began duly making paymelats.

Dockets.Justia.com


https://dockets.justia.com/docket/connecticut/ctdce/3:2018cv00506/124376/
https://docs.justia.com/cases/federal/district-courts/connecticut/ctdce/3:2018cv00506/124376/21/
https://dockets.justia.com/

In May 2016, Bank of Mellon commenced adolosure action against Ms. Fletcher in
Connecticut Superior Courtydicial District of New London. Pk Mot. for Remand at 2. Ms.
Fletcher removed the case to federal conrMarch 26, 2018. Not. of Removal. On March 26,
2018, Ms. Fletcher also filed a motion to proceetbruma pauperis.

On April 20, 2018, Magistrate Judge William Gakiel granted Ms. Fletcher’'s motion to
proceedn forma pauperisand recommended that Ms. Flegck claim be dismissed under 28
U.S.C. 81915(e)(2)(B). Recommended Ruling, ER& 9. Ms. Fletcher timely filed an objection
to Magistrate Garfinkel's recommendedimg on May 08, 2018. Obj. to the Recommended
Ruling, ECF No. 15. The Court adopted threcBmmended Ruling and dismissed the case on
April 25, 2018. Order Adopting RecommendediRy, ECF No. 10. The Court now vacates its
ruling adopting the recommending ruling.

Bank of Mellon has also moved to remand ttase to Connecticut Superior Court. Pl.’s
Mot. to Remand.

Il.  STANDARD OF REVIEW

The Court reviewsle novahose portions of a magistrate judge’s recommended ruling to
which an objection is mad8ee28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b)(3). Those portions
of the recommended ruling that go uncontested will be set aside “only for clear $taggers
v. Colvin No. 3:14-CV-717 JCH, 2015 WL 4751128,*1 (D. Conn. Aug. 11, 2015) (citing
Campbell v. Astrueb96 F. Supp. 2d 446, 448 n.1 (D. Conn. 2009)). The Court “may accept,
reject, or modify, in whole or in part, theflings or recommendations made by the magistrate

judge.”See28 U.S.C. § 636(b)(1).



1. DISCUSSION

Bank of Mellon argues the removal of tese is improper because Ms. Fletcher’s
removal is untimelyinder 28 U.S.C. 8§ 1446(b), and she faakproper basis to invoke federal
jurisdiction over the subject mattd°l.’s Mot. to Remand at B/s. Fletcher, on the other hand,
argues that her case has been properly remowbdstG@ourt because the present foreclosure
action should not have proceeded since Baknoérica, as Ms. Fletcher alleges, did not
comply with the terms of the settlement agreement fdomted States v. Countrywide Financial
Corporation No. CV11 10540-PSG (AJWx), 2011 U.SsDILEXIS 150263 (C.D. Cal. Dec. 28,
2011). Obj. to Mot. to Remand at 1, ECF No. 18. Mstcher, therefore, gues that the terms of
the Countrywide Financial Corporatiogettlement agreement provide this Court jurisdiction
over the present actidrDef.’s Mot. to Retain Jurisdiction and Enforce Settlement Agreement,
ECF No.11. The Court agrees with Bank of Mellon.

A. Federal Jurisdiction

“Federal courts are courts of limitedigdiction. They possess only that power
authorized by Constitution and statute, which is not to be expanded by judicial decree. It is
presumed that a cause lies outside this limjiteddiction, and the burden of establishing the
contrary rests upon the padsserting jrsdiction.” Webster Bank, N.A. v. Travelers Cas. & Sur.
Co,, No. 3:15-cv-00385, 2015 WL7317856, *1 (D. Conn. Nov. 20, 2015) (quiidkgonen v.
Guardian Life Ins. Co. of Amb11 U.S. 375, 377 (1994)).

Under 28 U.S.C. § 1441, a defendant in “any civil action brought in a state court of which

the district courts of the UnitieStates have original jurisdiien, may be removed . . . to the

! This is the same argument Ms. Fletcher adearin her objection tblagistrate Garfinkel’s
recommended ruling.



district court of the United States.” HoweVdi]f at any time before final judgment it appears
that the district court lacksibject matter jurisdtion, the case shall semanded.” 28 U.S.C. §
1447(c);Vera v. Saks & Cp335 F.3d 109, 113 (2d Cir. 2003) (“A district court must remand a
case to state court if at any time before finalpipears that the district court lacks subject matter
jurisdiction.”) (internal quotations omitted).

Due to this Court’s limitegurisdiction, it must “construtghe removal statue narrowly,
resolving any doubts against removabilitiPtirdue Pharma L.P. v. Kentuckg04 F.3d 208, 213
(2d Cir. 2013) (quotingtupo v. Human Affairs Int'l, In¢28 F.3d 269, 274 (2d Cir. 19943ge
alsolLeslie v. Banctec Serv. In@28 F. Supp. 241, 347 (S.D.N.Y. 199@Gemoval statutes are
to be strictly construed agatnemoval and all doubts should f@solved in favor of remand.”).
As a result, the party opposing the motion tmaed bears the burden of showing that federal
jurisdiction is properCalifornia Pub. Emps.’ Ret. Sys. V. WorldCom,,|868 F.3d 86, 100 (2d
Cir. 2004) (“[T]he defendant bears the burdenl@monstrating the propriety of removal”)
(quotingGrimo v. BlueCross/Blue Shield of Vermdvt F.3d 148, 151 (2d. Cir. 1994)nited
Food & Commercial Workers Union, Local 919, AFL-CIO v. CenterMark Props. Meriden
Square, InG.30 F.3d 298, 301 (2d Cir. 1994) (“[T]herpaasserting jurisdiction bears the
burden of proving that the casepi®perly in federal court”)Chien v. Commonwealth Biotechs.,
Inc. No. 3:12-cv-1373 (AWT), 2013 WL 231933t *2 (D. Conn. May 28, 2013) (“The party
opposing a motion to remand bears the burdeshoiving that the requirements for removal
have been met”).

I Timeliness of Removal
Bank of Mellon argues that Ms. Fletcher&smoval is untimely under 28 U.S.C. §

1446(b). The Court agrees.



A “notice of removal of a civiaction or proceeding shall lhiéed within 30 days after the
receipt by the defendant . . .tbe initial copy of the initial pleading setting forth the claim for
relief upon which such action or proceeding is dase .” 28 U.S.C. § 1446(b)(2). Here, Ms.
Fletcher filed the notice of removal on Mha 26, 2018. Not. of Removal. Bank of Mellon
commenced this action in May 2016, and Ms. Flettfiled an appearance istate court in June
2016.” Pl.’s Mot. to Remand at 5. Ms. Fletcher soughttmove this caseearly two years after
the statutory limitation. Removal of this casddderal court thus is timely under 28 U.S.C. §
1446(b).

The Court therefore grants the motion andaads this case to Connecticut Superior
Court.

ii. Subject Matter Jurisdiction

Even if Ms. Fletcher had timely removed ttese to this Court, and she has not, the
Court lacks jurisdiction over the case.

“[T]he existence of federal subject matterigdiction over an action removed from state
court to federal court is normally to determined as of the time of removafallingby v.
Hallingby, 574 F.3d 51, 56 (2d Cir. 2009). “A defendardy remove a case from state court to
federal court only if the district cowttould have originajurisdiction over it."Wells Fargo
Bank, National Association v. Whifdo. 3:17-cv-00858 (VAB), 2018 WL 650372, at *2 (D.
Conn. Jan. 31, 2018) (citing 28 U.S.C. §1441(a)).

A defendant must demonstrate that the €bas subject-matterijigdiction because (1)
the action is based on a federal question pfttf2re is complete diversity among all the
plaintiffs and all defendants andetamount-in-controversy exceeds $75,00@4lcher v.

Younger No. 2:09-cv-757 (WWE), 2009 W1929101, at *1 (D. Conn. July 1, 2008ybaugh



V. Y& H Corp, 546 U.S. 500, 513 (2006) (“The basic statutgrants of federal-court subject-
matter jurisdiction are contaed in 28 U.S.C. 88 1331 and 1332. Section 1331 provides for
‘[flederal-question’ jurisdiction, 8 1332 for ‘[djersity of citizenship’ jurisdiction.”).

In other words, for this Court to have jurisiibn, Ms. Fletcher mustemonstrate that the
case raises a federal question or there is piigersity of citizenship. She has shown neither.

a. Federal Question Jurisdiction

Ms. Fletcher argues that this case is priypgeefore this Court because Countrywide,
which Ms. Fletcher alleges originated hedairipis not in compliance with the settlement
agreement itUnited States v. Countrywide Financial Corporatidio. CV11 10540-PSG
(AJWXx), 2011 U.S. Dist. LEXIS 150263 (C.D. Chlec. 28, 2011). Def.’s Mot. to Retain
Jurisdiction and Enforce Settlemekgreement. The Court disagrees.

Federal question jurisdiction exists when a civil action “aris[es] under the Constitution,
laws, or treaties of the United States.”2%.C. § 1331. “A plaintiff properly invokes § 1331
jurisdiction when she pleads al@able claim ‘arising under’ the Constitution or laws of the
United States.Argaugh v. Y & H Corp.546 U.S. 500, 513 (2006ee also Franchise Tax
Board v. Construction Laborers Vacation Tru463 U.S. 1, 27-28 (1983)x@aining that a case
arises out of federal law within the meaningdf331 if either (1) federal law creates the cause
of action or (2) the plaintiff's right to reliefecessarily depends on resolution of a substantial
guestion of federal law).

“Under the ‘well-pleaded complaint rule, defendant generally may not ‘remove a case
to federal court unless tipdaintiff's complaint established thtite case arises under federal

law.” McCulloch Orthopaedic Surgical Servs., PLLC v. Aetna, Bfs7 F.3d 141, 145 (2d Cir.



2017) (quotingAetna Health Inc. v. Davileb22 U.S. 200, 207 (2004)). iBhCourt therefore only
has jurisdiction if Bank of Mellon’s initial complaint presents a federal question of law.

Bank of Mellon commenced this foreclosureMs. Fletcher’s residence under state law.
Pl.’s Mot. to Remand at 6 (“Plaintiff's Complaiistfor foreclosure, which is a state action[.]").
Ms. Fletcher therefore canndaim that Bank of Mellon comenced this foreclosure action
under a federal law. Accordinglihe Court does not have subjecitier jurisdiction on the basis
of a federal question.

b. Diversity of Citizenship Jurisdiction

Bank of Mellon argues that Ms. Fletcher is barred from removing this case to federal
court as a matter of stae. The Court agrees.

A case may not be removed to federal couttef“defendant[] is a citizen of the State in
which such action is brought.” 28 U.S.C. §1441#daiord Wells Fargo Bank, National
Association2018 WL 650372 at *2 (“A state court is not removable, however, based solely on
diversity jurisdiction if any defedant is a citizen of the statewhich the action is brought.”)
(citing 28 U.S.C. § 1441(b)(2)4.S. Bank Tr., N.A. for Wellzardo Asset Sec. Corp. Mortg.
Pass-Through Certificates Series 2005-AR2 v. Walbkrt 3:17-cv-0091 (CSH), 2017 WL
4613191 (D.Conn. 20017) (“Because Defendant appedes aocitizen of Connecticut, and has
not alleged that he is a citizen of any otherestabhd Connecticut is tlstate in which the civil
action is brought, the forecloguaction is not removable.”).

Bank of Mellon commenced this foreclosurei@ettagainst Ms. Fletar in Connecticut
Superior Court. Pl.’s Mot. to Remand at Zséiming, without deciding, thttis case satisfies
the $75,000 jurisdictional threshoMs. Fletcher appears to baesident of Connecticuee

Not. of Removal (indicating thafls. Fletcher resides in Nelondon, Connecticut); Pl.’s Mot.



to Reopen Judgment (same); Obj. to MoR&amand (same). Accordingly, this Court does not
have subject-matter jurisdiction on the basis of diverSige28 U.S.C. § 1441(b) (“A civil
action otherwise removable solely on the basibe jurisdiction undesection 1332(a) of this
title may not be removed if any of the partiesiterest properly joinednd served as defendants
is a citizen of the State imhich such action is brought.?).
IV. CONCLUSION

For the reasons disaed above, the COMACATES its Order from April 25, 2018,
andGRANT S the motion to remand.

The Clerk of the Court is instructedREM AND this case to Connecticut Superior
Court, Judicial Digict of New London.

SO ORDERED at Bridgeport, Connecticutiis 19th day of July, 2018.

/sl Victor A. Bolden

VICTOR A. BOLDEN
WNITED STATESDISTRICT JUDGE

2 The Court notes that, even if this case was trlyoved to this Court, and it was not, the case
must nonetheless be dismissed for wargubject matter jurisdiction under tR@oker-Feldman
doctrine, consistent with MagisteaGarfinkel's Recommended Rulirigxxon Mobil Corp. v.
Saudi Basic Indus. Corpb44 U.S. 280, 284 (2005) (notitizat the Supreme Court Rooker v.
Fidelity Trust Co. 263 U.S. 413, at 415-416 (1923) recognized fdderal district courts lack
the proper appellate autligrto hear a claim of a state-cojudgment because a party believed
the judgment was wrong).



