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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

JEFFREY NUZZO
Plaintiff,

V- No. 3:18€v-00516(JAM)
MARK DEVINE and MATTHEW
WARREN,

Defendants.

MEMORANDUM OF DECISION

Plaintiff Jeffrey Nuzzo filed this civil rights acticagainst defendants Sergeant Mark
Devine and Trooper Matthew Warrefthe Connecticut State Poliddeseeks to hold them
liable for the use of police dogs to attack him when heam@sedin October 2015. The matter
proceeded to a bench trial before me, and | now issue this ruling concluding that Nuzzo has
fallen short of provindnis claim for excessive force against either defendetordingly, | will
grant judgment tthe defendants.

BACKGROUND

The trial of thismatter included testimony from the plaintiff and both defendants. The
defendants also called as witnesses four st@abdpers Robert Lanteri, Nicholas Leary, Donald
Dunning, and Jonathan Naples. Trial exhibits included numerous photographs and hospital
records reflecting the treatment of and statements by Nuzzo following the irgidssie. Doc.

#391

1 Because the parties have not ordered trial transcripts, | set forth theiiglversion of eventsn the basis of my
recollection and trial note The partieshould timely file a motion for reconsideratiifrthey believe | have erred in
my recitation ad findings of fact.
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At the time ofthe incidentNuzzo was a seémployed construction worker who
primarily worked for music festivals. He was married and lived with his spoussvarydung
children in Durham, Connecticut. Shortly before the incident at idiuezosuffered a serious
professional setback when a music festival for which he was working lost a cobnlsicena of
money. This developmepkacerbated Nuzzofsagile mental health conditigmndit led him to
believethathis life was in danger at his horfrem unnamedmob” persons connected with the
festival.

By lateafternoon orOctoberl3, 2015, Nuzzo’s mental health conditivad deteriorated
to the point that-afterdrinking a few glasses of wireheshaved his beard, dressed all in black,
and took out a range bag of weapddee of Nuzzo’s family membercslledthe police for a
“welfare check.” The police duly arrived, found Nuzzo lucid and nonthreatening, cautioned him
not to drive while intoxicated, and thdeparted.

But events soon took a turn for the worfsazzobelievedthat he was in imminent
danger, anthe threateed suicide, cutting his wrist with a large knife, and leaving blood spatters
on the floor.This prompteda secondall to thepolice from Nuzzo’s parents, who haderheard
a substantial part duzzo’sexchange with his wife, including a thtdg Nuzzoto burn down
the home.

Two state trooperarrivedshortly before midnight. In the meantime, Nuzzo decided to
hide from the police by crawling out an upper floor window onto the roof of the house. The
troopers searched the house and surrounding area, but they did not know where Nuzzo was. They
saw the bloodied knife, and found a trail of blood that led into the back yard to a sword sticking

into the ground.



The troopersummoned backyjncluding among otherthetwo defendants whom
Nuzzo has sued in this action—§eantMark Devine and TroopeMatthewWarrenof the
ConnecticutState PoliceThey and the other responding officers learthed Nuzzo had
threatened to harm himself and others. The responding officers concludedzhatmustbe at
large in and around the woods surrounding the relatively rural setting of the Nuzzo house.

Sergeant Devine called in a seasridrescue unit. Testimony from troopextstrial
reflected concerat the timethat Nuzzowas mentally unstable, that had access to a
diversified array of weapons (from guns to swords),thatithere was a local school within a
short distance of his house where children would arrive for the school day come daylareak
few hours.

Teams of troopers with canine assiserearchethe surrounding area for hours through
the night.Sergeant Devineventuallyenlisted the assistamof a state police helicopter for aerial
reconnaissance

All this time Nuzzowatched thescalatingoolice activity from the roof. Heent text
messages to his wife informirggr that if the police didnot leave, he would blow up the house,
or walk outside and attempt satled “suicide by cop.” Nuzzo’s wife immediately forwarded the
texts to the polie, who circulated each message to all of the officers involved in the Nuzzo
search.

Several hours passeéfore Nuzzdinally re-entered the house from the roof. Outside the
house Troopekanteri saw Nuzzadanside and promptly radioed the search and rescue units to
converge on the house. Nuzzalled the police barracke report that he wished to surrendee.
was told to leave the house without weapons or anything that could be seen as a wedbpan, and

he shouldslowly exitthe house while staying on the phone with the officer.



The policedid not know just where or how Nuzzo would leave the hosean be seen
from the photograph below, the evening was pitch-black; the photograph below is illuminated by

the camera flash, but the house itself was altwdally dark and shed little light on the yard.

FENDANT'S
DX HIBIT
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Nuzzo leftthe house through the front door. The troopers were deployed on all sides of
the house. Two of the troopers wén@nedcanine handlers and had their dogs with them outside
the house. Trooper Leary had his dog “Elvis,” and Trooper Naples had his dog “ldo.”

The partieglispute what happened next, and | will start with describing Nuzzo’s version
before describing the defendants’ version. According to Nuzzo, he left the house wdiig hol
his phone to his eaWwhenhe sawthatthe troopers at the front of the house tradr guns

drawn he dropped the phone and put his hasdsstructedvhere the troopers could see them.



The police—including the two defendants—ran up the steps toward him on the small porch
wherehe stood, and they grabbed him by his arms and legs. They carried him down the steps and
into the yard, all the while Nuzzo was prone, unresisting, and céditihg the policeto relax
While Nuzzo lay on the ground with his hands above his ealdeardhe trooper®rderthe
dogs to attack him. The dogegedlysavaged Nuzzo as the police held him down, and only
thenwerethe dogswithdrawn and Nuzo was handcuffed.
According toNuzzq Sergeant Devine and Troop&iarrentook part in holding him
down while the dogs attacked. He did not testify that they were the dogs’ handlers or that they
commanded the dogs to attack him. Nufadts Sergeant Devinand Trooper Warrefor
failing to intervene to prevent the dogs from attacking him.
The testimony ofhe defense witnessedd a very different storyNuzzo leftthe house
and then came down the front steps, walking down and to the left to approximately the location
of the exhibit sticker in the photograph aba&e Nuzzo descended to the yatde troopers
around the back of the house, includ®ergeanDevine, rapidly moved from the back and sides
of the house to the front lawn. Nuzzo failed to drop down as commanded by the troopers to do.
From his vantage point just behind the bushes on the right front of the house, Trooper
Learysaw that Nuzzo was not obeying the commands to get down and appeared to be holding an
object in his right hand. Troopkearydecided to take advantage of the element of surprise,
rapidly closing in orNuzzoand deploying his dog Elvis to secure him. Elvis leaped and bit
Nuzzo in his upper pectoral muschdmost simultaneouslyTrooperNaples—who was on the
other side of Nuzze-decided to deploy his dddo, and Ido bit into Nuzzo’s lower left side.
According to the defense testimomuzzo fellto the ground in a strugg¥eith thetwo

dogs. As the dogs deployesergeant Devinand TroopeWarrenclosed in on Nuzzo to secure



him. After TrooperLeary saw that Nuzzo was prqore disengaged Elvis and attempted to hold
Elvis to heel. But Troopddaplesdid not disengage Idbecause hbelieved Nuzzo had a
weapon of some sort. Ido continued to bite into Nuzzo’s ldaek area

By this time Nuzzo had fallen on his front, tightly tucking his arms underneath him with
his fists balled, rocking from side to side. Because ldo continued to maintain his hold on Nuzzo,
his rockingrestuted intearing wounds on his lowback Trooper Naples testified that police
dogs are trained to bite and hold, and therefore to re-bite if the suspect moves in order to
maintain a hold.

Only after the officers were able to secure Nuzzo’s arms and Fanclsfing did
Trooper Naples direct Ido to disengage from Nuzzo’s body. During the fracas, Elvis bit one of
theother police troopers who was trying to secure Nuzzo. According to the defense testimony,
Nuzzo did not stop resisting until his wrists were handcuffed.

The parties brodg agree about what happened né&kizzo wadaken by ambulance to
Middlesex Hospital, where he remained for 12 days for treatment of his dog bites andthis me
condition including bipolar disorder. Nuzzo told the officérat the intended to file a lawsuit for
their use of the dogs against him.

FINDINGS OF FACT

Because this is a civil lawsuit, mgle is to deide if Nuzzo hasarried his burden to
provethe facts ohis case by a preponderance of the eviddAaeing consiéred in full all of
the testimony and exhibits, | adopt as findings of fact those events recounted above upon which
the parties agree arehs to the disputed factshese facts aadduced by the testimony of the
defendants and their witnesses. In light ok&his bizarreconduct and state of mind on the night

in question, | do not have confidence in his account relating to what happened when he left his



house andvasallegedlysubject to a gratuitous useaznine violencéy the policel conclude
that Nuzzadid not immediately surrender to and follow the commands of the police officers after
he left the house.

| credit the testimony ofroopersLeary and Naplethat theyinstrucedtheir dogs to
secure Nuzzonly after Nuzzo did not respond to police commands. Although Nuzzo contends
thata photograph (Exh. 5) showing a dog bite in his armpit supports his claim that he was prone
with his arms above his head when attackduite in the armpit equally consignt with the
defense account thahe of the dogsHvis) attacked him while he was still standing and before
he was brought to the ground and his arms tucked underneat@dritrast Rinaldi v. Laird,
2016 WL 4179837, at *5 (D. Conn. 2016) (findidgfendant liable for excessive force where
photographic evidence contradicted the deferisia@stimony. | likewise credit the testimony of
Sergeant Devine and Trooper Warren that they did not instruct the dogs to attack Nuzzb and tha
they were not aware déctsto suggest that the use of the dogs to secure Nuzzo was unnecessary.

CONCLUSIONSOF LAW

The Fourth Amendment protects the rights of the people “to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures.”t).&n€odslV.
Because the Fourth Amendment protects against unreasonable seizures, it hasilong bee
recognized that the Fourth Amendment is violatéte police use excessive force against a free
person for the purpose of arresting or restraining his or her freedom of movEeeeag.,

Grahamv. Connor, 490 U.S. 386 (1989).

As the Supreme Court has explained, whether police offineesbf force is “excessive”
must be judged by “whether the officeegtions are objectively reasasle in light of the facts
and circumstances confronting them, without regard to their underlying intent or nootit/kdi

at 397. A court must givecareful attention to the facts and circumstances of each particular



cas€, including (1) “the severity bthe crime at issue,” (2) “whether the suspect poses an
immediate threat to the safety of the officers or others,” and (3) “whethesy#ipect] is actively
resisting arrest or attempting to evade arrest by fligttdt 3%.

Moreover, “[tlhe‘reasonableness’ of a particular use of force must be judged from the
perspective of a reasonable officer on the scene, rather than with the 20/20 vision ghhindsi
Ibid. Thus,“[t]he calculus of reasonableness must embody allowance for the fapbticat
officers are often forced to make sg#cond judgmentstr-circumstances that are tense,
uncertain, and rapidly evolvingabout the amount of force that is necessary in a particular
situation.”ld. at 396—97see also Cugini v. City of New York, 941 F.3d 604, 612 (2d Cir. 2019)
(same).

In light of this framework, | conclude that the facts as proven destablish that the
police used excessive force. In light of what the police knew about Nineztastmoving
sequence of eventandwhatTroopersLeary and Napleseasonably believed when they
instructed their dogs teecureNuzzo, it was not objectively unreasonable for them to believe
that the deployment of the dogsis appropriatéo ensure the apprehension of Nuzzo and
withoutincreasng a riskof injury to police officers. Nor was the length of time that the dogs
were deployed on Nuzzo objectively unreasonable. One of the dogs (Elvis) was verjyprompt
disengaged from Nuzzo. The other dog (Ido) remained with a bite hold for a longer timé but no
an unreasonably lortgme in light of whatTrooperNaples perceived to lmngoing resistance by
Nuzzo.

In any event, een if | were to conclude that eith€rooperLeary orTrooperNaples
engaged in an excessive use of force by means of their deployments of the dogs, Nuzzo has not

named them as defendairighis action Nuzzo instead has onhamedSergeant Devine and



TrooperWarren as defendandespite the absence ariy evidence that either one of them
instructed the dogs tttack Nuzzo othateither one of therknew in advance thatnother
trooper would deploy their doggainstNuzzo as they did.

Because&sergeant Devine and Trooper Warren had nothing to do with instructing the
dogsto secure Nuzzo, theyay be liable only if they failed in their constitutional duty to
intervene to prevent the use of excessive force. In other words, Nuzzo must show not only that
he was subject to the use of excessive force but als8¢hgeéant Devie and/or Trooper Warren
failed to intervene despite being on notilcat the forcdeingused was excessive ahdvinga
“realistic opportunity” to intervenesee Soley v. VanBramer, 945 F.3d 30, 46-47 (2d Cir. 2019).

In view of what was known about Nz's unbalanced,\&sive, and threatening conduct,
as well as theapid course of events onbizzo leftthe house in very dark lighting conditions, |
am not convincethatSergeant Devine or Troop®@farrenknew or should have reasonably been
aware that itvas excessive for the dogs to be deployed on Nuzzo or to hold their positions on
Nuzzo as long as they did. Accordingly, even assuming the use of excessive force by other
officers, the evidence does not show that the failure of Sergeant Devine and TWapen to
intervene amounted to a violation of the constitwdlaight of Nuzzo to be free from the use of
excesive force.

The facts here amdistinguishabldrom other casethatallow liability against golice
officer whofails to intervene to prevent another officer from using a dog to engageassive
force For example, ifPriester v. City of Riviera Beach, Fla., 208 F.3d 919 (11th Cir. 2000), the
Eleventh Circuit held that a police officer should have intervened when he wasigtaedrby
and watched a junior officer’s threat to deploy his dog on the plaintifhesattual deployment

of the dog orthe plaintiff for an excruciating two minutekd. at 924-25; see also Mendoza v.



Mclean, 2016 WL 3542465, at *5 (S.D.N.Y. 2016) (denying summary judgment where evidence
suggested officer “should have perceived the use of force” involving police dog wassiggte

and where officerad the opportunity and sufficient time to stop it, yet he allowed it to
continué).

One last pint. Defendants have argued that Sergeant DeamigeTrooper Warren had no
legal authority to second-guess the dog handlers’ decisions about when and how to deploy their
dogs.| rejectthis argument. There is no “act of dog” exception to a police of8cavhstitutional
duty to refrain from the use of excessive force and to intervene if others do so. Srereule
different because the police decide to use a dog rather than another means Nef@beless,
for the reasons explained above, | concludéer the particular circumstances hibiag it was
not unreasonable f@ergeanDevineand Trooper Warreto refrainfrom intervering in the use
of the dogs against Nuzzo.

CONCLUSION

On the basis of all of the evidence and arguments, | conclude that plaintiff Jairey N
has failed to prove by a preponderance of the evidence that defendants Sergeantviark De
and Trooper Matthew Warren should be liable to him for the use of excessive forcetinrviola
of the Fourth Amendment. Pending motions (Docs. #36 and #49) are DENIED ag heoot.

Clerk of Court shall enter judgment in defendants’ favor and close this casa tirgesed.

Dated at New Haven, Connecticut, thi#th day of October 2020.

[s/ Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge
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