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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

TAYLOR THEUNISSEN, M.D., LLC,
Plaintiff,

V- No. 3:18¢ev-00606(JAM)

UNITED HEALTHCARE GROUP INC. et
al.,

Defendants
ORDER GRANTING MOTIONSTO DISMISS

It is a common practice for doctors and other medical providers to seek authorization
from a patient’s insurance company before agreeing to provide expensive marbBc#s often
as not, the provider calls the insurance company and receives what it understandsré be a
authorization. But sometimes the insurance company ends up deciding not to payt thewha
provider thought was pre-authorized. So the question becomes whether the medical prayider
recover in court against the insurance company.

Tha's essentially the question now before me in this éadee plaintiff is a medical
provider who alleges that defendants failed to pay for surgeries diespiteg a written pre
authorization to perform the surgeries. Defendants now move to dsmgsunds that the pre-
authorizations are not enforceable. | agree oratts of the present record and will therefore
dismiss the complaint.

BACKGROUND
The following facts asallegedby the plaintiffare accepted dsue forpurposes of ruling

on defendar®t motiorsto dismiss. The plaint#=Taylor Theunissen, M.D., LLC4s a limited

1 The question is also presented in a similar case before me for which luamg isglay aseparate ruling on the
defendants’ motion to dismisSeeAesthetic and Reconstructive Breast Ce(®d¥BC)v. UnitedHealthCare
Group, Inc, 18cv608(D. Conn.2019 (Order Granting in Part and Denying in Part Motion to Dismiss).
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liability company baseth LouisianaDr. Theunissen performed medically necessary breast
surgery on a patient in August 2016 and then again in November 2016. The patient was an
employee of defendant Cheniere Energy Inc. (Cheniere), a company basedsnThe patient
was covered under an piayersponsored health care plan that was allegedly administered by
defendantUnited Healthcare Group, Inc. (UHGvhich is based in Connectictithe plan and
certificate of coverage are part of the recorthis caseDocs. #25-2 and #25-3.

According toTheunissernbeforeperforming both surgeries, Theunissen contatid®
andallegedly received written prauthorizations to perform the surgery. Theunissen bilid®
a total 0of$257,000 for both surgeries BUHG only paid$2,392.38.

Theunissen was an oaf-network provider. According to Theunissen, howelUG
was aware that Theunissen was anajtrietwork provider but never disclosed that it did not
intend to pay for Theunissen'’s services at theetd authorization. Instead)JHG allegedly
induced Theunissen to provide the surgery services while knowing that it wouléutdeny
payment.

Following oral argument on the pending motidngquested thahe partiesubmitthe
alleged written prauthorizations, and they have done so. Doc. #48-1. These two documents
take the form of letters addressed to the patient from United HealthCareeSehvec, on behalf
of UnitedHealthcare Insurance Company, with a “cc” copy to Theunikkeat.1, 3.They list
anticipated outpatient surgery procedures byifipdulling code and then state in relevant part
that “[b]Jased on the information submitted to us for review and your current health plame
we found that the health care service(s) below are eligible for OutpatielityFamierage.’ld.

at 1, 3.The letters go on to state that “[p]Jayment is based on information in the subctatted

2 Although the complainalso names numerous “Jane Doe” and “ABC Corporation” defendants$ diswiliss any
claims against such defendants for lack of any factual allegationsthkout



the actual health care services you received, and your plan benefit langdagjgihility when
the services are providedd. at 1, 4.The lettes further stateéhat “[t]he information in this letter
does not guarantee payment or represent a treatment decision,” and that “[t}bvslaghpes not
guarantee that the plan will pay for the service(&jd.

Theunissen haded this federalliversitylawsuit againsUHG and Cheniere alleging the
following state lawcauses of action: breach of contract (Count 1), promissory estoppel (Count
2), account stated (Count 3), and fraudulent inducement (Count 4). Theunissen also alleges
federal causes of action under the Employee Retirement Income Secufyl®4 (ERISA),
including failure to make payments as required by federal ERISA law (Count &hlok
fiduciary duty under ERISA (Count 6), failure to establish and maintain reasoraibis cl
procedures as required by ERISA (Count 7), and failure to establish a summarysplgrtida
as required under ERISA (Count 8). Defendants UHG and Cheniere move to dismiss.
Docs.#18, #24, #41.

DISCUSSION

The Court must accept as true all factual matters allegedamplaint, although a
complaint may not survive unless the facts it recites are enough to statblplgtminds for
relief. See, e.gAshcroft v. Igbal556 U.S. 662, 678 (2009)astafa v. Chevron Corp770 F.3d
170, 177 (2d Cir. 2014). Although tHiglausibility” requirement is “not akin to a probability
requirement,” it “asks for more than a sheer possibility that a defendaatteas
unlawfully.” Igbal, 556 U.S. at 678. Because the focus must be on what facts a complaint
alleges, a court is “not bound to accept as true a legal conclusion couched as alfagatain”
or “to accept as true allegations that are wholly conclusémys v. Pigott 749 F.3d 117, 128

(2d Cir. 2014). In short, my role in reviewing a motion to dismiss under Rule 12(b)(6) is to



determine if the complairtapart from any of its conclusory allegationaleges enough facts
to state a plausible claim for relief.

Claims against Cheniere

The amended complaiatleges that Cheniere was the patient’'s employedbes not
allegeactions taken bZheniere tagree to or induce Theunissen to perform surgery for the
patient. In the absence of any allegations that Chenhateny dealings with Theunissénvill
grant Cheniere’s motion to dismiss as to all of Thesen’'s state lawams.

As to the ERISA claims, however, the plan docunaasnsubmitted bgefendantseflects
that Cheniere was not only the employer but also the plan sponsor and the plan atmiamstra
that benefits uder the plan werprovided undeagroup insurace contract between Cheniere
and Unitedwith United as a cadministrator Doc. #25-3 at 184designating Cheniere as “Plan
Sponsor” and “Plan Administrator” and further providing that “[yJour employer and
UnitedHealthcare share responsibility for admarisig the plan”) Accordingly,because
Cheniere is designated by the plan as at leastaalizonistratoy Cheniere is properly subject to
suit under ERISASeeCrocco v. Xerg Corp, 137 F.3d 105, 107 (2d Cir. 1998).

Claims against UHG

UHG argues that Theunissen leaged the wrong corporate party, becdubks is merely
the parent company &fnitedHealthcare Insurance Company (Unitgde compay that
administergor coadministers}he plan® It is apparent from the submitt@tan documerstthat
it is UnitedHealthcare Insurance Compdingt isidentified asheinsurance company

responsible for processing benefits undemtla@and as a cadministrator of the plarbDoc.

3Indeed, UHG has submitted an affidavit attesting that “there is no kntityn as United Ealthcare Group, Inc.”
but that there is an entity known as “UnitedHealth Group Incorpordtetiid “the corporate parent of
UnitedHealthcare Insurance Companydc. #191 at 45.



#25-3at 1(certificate of plan coverages “Offered and Underwritten by UnitedHealthcare
Insurance Company;’)d. at 183 (“Your employer and UnitedHealthcare share responsibility for
administering the plan.”Because the plan is referenced in the complaint, it is proper for the
Court to consider the plan documémat UHG hasubmitted SeeGoel v. Bunge, Ltgd820 F.3d
554, 559 (2d Cir. 2016Dtherthan Theunissen’s strained effort to manufacture a fact dispute on
the basis of a typographical error in one of UHG’s court submissions, there is no daauine
issue to suggest that UHG=ather than United-was the plais co-administrator.

As merely the parent company of United, UHG is not properly subject to suit for the
non-payment of any benefits under the patient’s g[aphe law treats corp@tions as having an
existence separate and distinct from that of their shareholders and consequienty jmpose
liability upon corporations for the acts of their sharehold&sdrfo v. Snowl68 Conn. App.

482, 500 (2016).

Accordingly, I will dismiss all ofTheunissen’s claims against UHSevertheless,
because it is ndubject tagenuinedispute that United was ccadministratorof the plan and
that Theunissen could file a proper amended complaint against United, | will fonsegts
judicial economy consider Theunissen’s claims as they could be asserted againsa$aited
administrator of the plan

State law claims

Unitedargues thaall of the state law claims are inadequately pleaded and also preempted
by ERISA. By separate ruling that | have issued today in a case invbliA@gas a defendant
andessentiallyidentical state law claims for relief by anotlpdgistic surgeryroviderfrom
Louisiana (and also involving all the same counsel), | have dismissed the prostaier’aw

claims for breach of contract, account stated, and fraudulent induc&8aeARBC v. United



HealthCare Group, Inc, 18cv608 (D. Conn. 2019y ruling conduded that the breach of
contract and account stated claims were preempted by ERISA and that theefraundlulcement
claim was not pleaded with particularity as required under Fed. R. Civ. P. 8(lthesesame
reasons, | willikewisedismissTheunissen’s claims for breach of contract, account stated, and
fraudulent inducement.

My ruling in ARBGC however, allowed the promissory estoppel claim to proagaahst
UHG, concluding thathis claimwas not subject to ERISA preemption and that it was
adequatly pleaded in the complaint. But there is a key differdmeteveen this case a#dRBC
with respect to the promissory estoppel claim. The complaint in this case allgge thre
authorization was in writing, and the parties have followed ugpubynittingthe written
authorizatios referenced in the complaias$ part of the record.

A plaintiff claiming promissory estoppel under Connecticut law must prove (tlihina
defendant did or said something intended to induce another party to believerthia facts
existed and to act on that belief, (2) that the plaintiff changed its position based orati®se f
and (3) that doing so incurred some injusgeMcKinstry v. Sheriden Woods Health Care Cir.,
Inc., 994 F. Supp. 2d 259, 266 (D. Conn. 2014 establish the first element, the plaintiff must
“allege facts to show ‘the existence of a clear and definite promise wpicmmasor could have
reasonably expected to induce reliancHitl. (citing Daimlerchrysler Ins. Co., LLC v.
Pambianchi 762 F. Supp. 2d 410, 426 (D. Conn. 2011)).

The wording of the alleged peaithorizations lettenhakes clear that there is no basis for
a claim of promissory estoppel, because they do not contain a clear and definite pograss

benefits. To the contrarhése letters instruct that payment shall be governed by the terms of the



plan anddisclaim anyguarantee of payment. Doc. #48-1 at 1, Betordingly, | will dismiss
Theunissen’s promissory estoppel claim.

ERISA claims

United argues that Theunissen is barred by araasignment clause of the ERISA plan
from pursuing an action for benefits that are due to the patient under the ERISA plaati€éhe
has not joined as@o-plaintiff in this action, and there is no dispute that the pati&RESA
plan contains an anéssignment claug@at prevents the patient from assigning her claim for
benefits to a third party such as Theunis§mt. #252 at 43 (“Benefits under the Plan or
Component Plan cannot be assigned, sold, transferred, or encumbered, in whole or in part, eithe
directly or by operation of law or otherwise, and any attempt to do so shall be null driyl voi

ERISA allowsonly two categories of persons—plan participants andlpgaeficiaries—
to file suit for ERISA benefitsSeeProf | Orthopaedic Assocs., PA v. 1199SEIU Nat'l| Benefit
Fund 697 F. App’x 39, 40 (2d Cir. 2017) (citirRpjas v. Cigna Health & Life Ins. G&/93 F.3d
253, 256 (2d Cir. 2015)). ERISA definagplan “participant” as “any employee or former
employee of an empley. . .who is or may become eligible to receive a benefit of any type
from an employee benefit plan which covers employees of such employer . . .., or whose
beneficiaries may be eligible to receive such bendbid. (quoting 29 U.S.C. § 1002(7)).
ERISA defines a “beneficiary” @& person designated by a participant, or by the terms of an
employee benefit plan, who is or may become entitled to a benefit theredubakr§uoting 29
U.S.C. § 1002(8)). “The definition of beneficiary as it is used in ERISA, does not withoat mor
encompass healthcare provideibid.

Although a patient may attempt to assign to a health care provider her right togursue

claim for benefits, such an assignment is not valid if the ERISA plan itself barstitet heom



doing so. To proceed in the shoes of a beneficiary, the assignee must show that therglis a val
assignment that comports with the terms of the benefits’glad. Thus, as otherourts have
concluded, “where a plan unambiguously prohibits assignraerattempted assignment will be
ineffectual. . . [and] . . . a healthcare provider who has attempted to obtain an assignment in
contravention of a plan’s terms is not entitled to recover under EREBALfiz Hishmeh M.D.
Empire Healthchoice HMO, Inc2017 WL 663543, at *4 (E.D.N.Y. 2017) (quotiNtrrick v.
UnitedHealthGrp., Inc, 175 F. Supp. 3d 110, 119, 120 (S.D.N.Y. 201€69¢ alsdMed. Sogy of
N.Y. v. UnitedHealth Grp. In¢2017 WL 4023350, at *6 (S.D.N.Y. 201(&ame).

| do not agree with Theunissen that United has waived the anti-assignment provision of
the plan. The document cited by Theunissen as the basis for waiver makes noe ébettesc
antrassignment provision of the plan.

Accordingly, | conclude that thentiassignment clause of tipatient’'s ERISA plan bars
Theunissen from pursuing anytbe ERISA causes of actions akebin the amended complaint.
In light of this conclusion, | need not consider any of United’s alternatouevaents for
dismissal.

CONCLUSION

For the foregoing reasons, the Court GRANTS defendants’ motions to dismiss
(Docs.#18, #24, and #41). The Clerk of Court shall close this case.

It is so ordered.

Dated at New Haven thik2th day of March2019.

[sl Jetfrey Alker Meyer
Jeffrey Alker Meyer
United States District Judge
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