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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

LUIS GALARZA,
Plaintiff,
V. No. 318-cv-00663(JAM)

SCOTT ERFEet al,
Defendamnd.

ORDER GRANTING PARTIAL
MOTIONTO DISMISS

Plaintiff Luis Galarzas a sentenced prisoner in the custody of the Connecticut
Department of CorrectioffDOC”).He has filed this lawsujpro seandin forma pauperigo
challenge his treatment by prison officials in connection with a security inagstighat
disclosed his use ofcell phone in prisonThe cefendants havided apartialmotion to dismiss
all claims alleged itheamendedomplaintexcept for Galarza’s First Amendment retaliation
claims I will grant thepartial motiorto dismiss

BACKGROUND

The following facts are derived from the allegations ingdhrended¢omplaint Doc. #36,
andare accepted as true only for purposes of this ruliadarza names the following seven
defendantatCheshire Correctional InstitutiqhCheshire”)in their individual and official
capacities(1) WardenScott Erfe; (2)ieutenant Boyd; (3Dfficer Peracchip(4) Officer
Verdura; (5)Officer Vargas; (6Captain Watson; and (Dfficer Wright Id. at 1, 2 (14).

On January 26, 2018, defendants Boyd, Wrightgas Verdura, and Peracchio entered
Galarza’'scell at 3:30a.m.,"jumped on himyipped him out of bed [ ], slammed him on the
groundand placed him in handcuffdd. at2 (1 6). They escorted him to the Rective Housing

Unit (“RHU”) and ordered him to remove his clothing for a strip sedtand. (Y 7) During the
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searchlieutenant Boyd ordere@alarza to bend at the waist and spread i cksusinghis
handsld. at 23 (1 8) When Galarza complaid¢hat this procedure violaté2OC
AdministrativeDirective 6.7, Lieutenant Boyd threatened to spray Galarza with a chemical agent
if he did not complylbid. Galarza compliedut offear.Ibid. Galarzawvasalsorequired to lift

his genitalia anthen*plaintiff was forced taoun his fingers, that were just touching his buttocks
and genitals[,}hrough his lips. Ibid. Following the search, Galarza was placed in alcelat 3

(19).

On January 29, 2018, Vargas and Wright tG@tarza to an interrogath room where
they as well as Boyd, Verdura, and Peracghiestioned hinabout a cell phone that was found
on another inmatebid. (1110-11). When Galarza asked what that had to do with him,
Lieutenant Boyd said he knew Galarza had used the phone and demanded to know where the
phone came fromd. at 34 (1112-13). Galarza said that he was not a snitch and denied knowing
anything about the phonigl. at 4 ([ 14). Officer Verduraold Galarzathat hewould not be
released from RHU unless he gave themrith@mation.lbid. (f15). The defendants questioned
Galarza for thirty minutes and then returned him to hisided. ( 16).

On January 30, 2018, Galarza tdefendanCaptain Watson th&oyd, Wright,Vargas
Verdura, and Peracchiad threatened him if he did not cooperate in their investigation, and
Captain Watson said he would investigate the matigt. (117). The following day, Officers
Vargas and Peracchio escorted Galarza to an interrogation k@45 (118). They were
angry that Galarza had complained to Captain WatsodOfficer Vargas threatened to take all
of Galarza’s propertin responselbid. Officer Peracchio said they had information from a
confidential informant that Galarza hasled the phone and asked which officer supplied the

phoneld. at5 ([ 19). Officer Verdurathreatened to have the state police arrest members of



Galarza’s family for the crime of bringing a cell phone into a correctiondityalbid. (120).
LieutenanBoyd threatened to place Galarza on high security status and takkialproperty.
Ibid. (21). Galarza said that no phone had been found in his possession and he was not a snitch.
Ibid. (22). He asked that they leave his family aldiéd.

On February 5, 2018, Galarza asked Captain Watson about the strip search procedure.
Ibid. (123). Captain Watson sattiat the procedure was part of “the Watson gldmd. When
Galarza said he found the procedure humiliating and embarrassing, Captain Wsgended
thathe should not have come to prigben.ld. at 6 ([ 24).

On February 12, 2018, Galarza filed a grievance about his treatment by correttitfinal
atChedire. Ibid. (125). On February 20, 2018, Galarza wrote to Warden Erfe, stating that he
had been in RHU for 26 days without receiving any disciplinary regodhereporedthe strip
search procedure and the thrdegeceivedbid. (26). On Februarg?2, 2018, Galarza
received two disciplinary reportbid. (127).

On March 6, 2018, Galarza wrote to Warden Erfe a second time béaliad not
received a timely disciplinary hearing and he was still in RHidl.. (128). On March 14, 2018,
Galarza wasound guilty of both charge#hid. (129). He complained that the hearing was
untimely.ld. at 7 {30). On March B, 2018,Galarzaappealed both chargdbid. (133).

On March b, 2018, Galarza was transferred to MacDou@édlikerCorrectional
Institution(“MacDougaltWalker”). Ibid. (131). When his property arrived, his television, fan,
radio, video game console, video games, and television antenna were riwgirf§32). On
March 19, 2018, Galarza filed a Lost/Damaged Profydnvestigation FornfCN 9609)to
recover thoséems which he had purchasém the commissarylbid. (134); see also idat 15

(lost property form)Onor about June 14, 201Be received a letter from the Administrative



Remedies Coordinator confirming that the items were confiscated by Glig#hielligence
Unit and closing the investigation into the mattdrat 14. OnJuly 2, 2018, Galarzafiled a
Property Claim (CN 9611/1) requesting reimbursement for the confiscated prig.eatyl6.

In the meantime,mApril 9, 2018, Galarzareceived a Restrictive Status Notification of
Decision form stating that he was being placediigh security statudd. at 7(35). He
conterds that he does not meet any of the stated criteria for placement on high sextustidst
at 7-9 (1136-37). While on high security status, prisoners are denied contact visith@adility
to perform“certain” jobs, are subjected to “constant” agharchesand are precluded from
earning “good time” risk reduction earned credit (“RRE@I).at 10 ([141-42).

OnApril 19, 2018 Galarzdiled this action pursuant tender42 U.S.C. 81983 Doc. #1.
Based on an initial review pursuantto 28 U.S.C. 8§ 1918Amissed the complaint without
prejudice on the ground thla¢had not alleged facts that give rise to plausible grounds for relief
for any of his constitutional claims. Doc. #Zxalarzav. Erfe 2019 WL 121784 (D. Conn.
2019). Galarzéled a motion to reopen along withpagoposedamended complaint. Doc. #22.
deniedthe motion to reopen on the grouhdt his additionahllegationsverenot sufficient to
give rise to plausible grounds for edliDoc. #25Galarza v. Erfe2019 WL 8756874 (D. Conn.
2019). Galarz#henfiled another motion to reopen, Doc. #33, amdtheproposed amended
complaint, Doc. #36. | granted the motion to reopen and ordered service of the amended
complaint on defendants. Doc. #35.

Galarza asserts the following claims in his amended complairiir€t Amendment
retaliation by Boyd, Wright, Vargas, Verdura, and Peracchio for taking his pyapet placing
him on high security statwesfter he complained about theonduct (2) Fourth Amendment

violation by Boyd, Wright, Vargas, Verdura, and Peracchio for subjecting himetcualy



demeaning strip seareimd by Captain Watson for creating the strip search policy
(3) Fourteenth Amendment due process violation by B@ynight, Vargas, Verdura, and
Peracchio for depriving him of his property without a disciplinary report and plagimgn high
security statusvithoutnotice anda hearing; and (dupervisory liability against Warden Erfia
failing to remedy the violans after becoming aware of theboc. #36 at 912 (138-45).
Galarzaseeks compensatory and punitive damages and an injunction ordering that he be
removed from high security status, that the strip search practices at Cheshinartge[d],” and
that hs property be returned or replackedat 12.

The cefendants have now moved to dismiss the amended complaint pursuant to Fed. R.
Civ. P. 12(b)(6xcept for Galarza’s First Amendment retaliation claiDws. #51, #63They
move to dismiss ogrounds that Galarza fatio allege sufficient facts to state plausible claims
for relief, that the defendants are protected by qualified immtnaity the Fourth Amendment
strip search claim, and thihie request for injunctive religfoesnot comply with the
requirements of thBrison Litigation Reform Ag 18 U.S.C. 8626(a)(1)(A)Doc. #511.11 will
grant defendants’ partial motion to dismiss.

DISCUSSION

When considering a motion to dismiss unidate 12(b)(6), a court muatcept as true all
factual matters alleged in a complaint, although a complaint may not survigs thedacts it
recites are enough to state plausible grounds for r8kef, e.g Ashcroft v. Iqbgl556 U.S. 662,
678(2009). As the Supreme Court hapkained, this “plausibility” requirement is “not akin to a

probability requirementBut it “asks for more than a sheer possibility that a defendant has acted

! The defendants move to dismiss a number of claims previassiyted by Galarza but thatare nolonger expressly
alleged, such as an Eighth Amendment excessive force aatesting the mannerin which he was removed from
his bed on January 26, 208%eDoc. #511. But as Galarza clarified in his opposition papers, helrasianed

those claimsSedeDocs. #57, #62. Therefore, | do notconsider them.
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unlawfully.” Ibid. In other words, a valid claim forrelief must cross “the line between plitysibi
and plausibility.”Bell Atlantic Corp. v. Twomb)\650 U.S. 544, 557 (2007).

In addition, a complaint cannot rely on conclusory allegatiSeg-Hernandez v. United
States939 F.3d 191, 198 (2d Cir. 2019). A complaint that engages in a threadliatefdhe
elements of a cause of action but that fails to include supporting factual alegities not
establish plausible groundsfor relifid. In short, a court’s role when reviewing a motion to
dismiss undeRule 12(b)(6)s to determine if theomplaint—apart from any of its conclusory
recitals—alleges enough facts to state a facially plausible claim for relief.

If the plaintiff is proceedingro se the allegations of the complaint must be read liberally
to raise the strongest arguments thaytsuggesSeelracy v. Freshwate623 F.3d 90, 1602
(2d Cir. 2010)Notwithstanding the rule of liberal interpretation gfra secomplaint, a
complaint maynot survive dismissal if its factual allegations do not meet the p&sisibility
standardSee, e.gFowlkes v. Ironworkers Local 4090 F.3d 378,387 (2d Cir. 2015).

Fourth Amendment strip search

Galarza alleges that the strip search violated his rights undewting Amendment
which protects “[t]he right of the pedgto be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizWes.CoNSsT. amend. IV. In the prison context, the
Fourth Amendment proscribasreasonable strip searchBseBell v. Wolfish 441 U.S. 520,

558 (1979);Harris v. Miller, 818 F.3d 4958 (2d Cir. 2016)percuriam). On the one hand, if a
prisoner’s claim is ahallengeo a search regulation or policy, then a court should decide if the
regulation or policy is reasonably related to legitimate penological inteleksis 5758 (citing
Turner v. Safleyd82 U.S. 78, 89 (1987Ypn the other hand; & prisoner’s claim arises from a

single orisolated searchhen a court should consider thalowing four factors to decide the



particularsearch was reasonable: “(1) the scope op#récularintrusion; (2) the manner in
which itis conducted; (3) the justification for initiating it; and (4) the place in whieh it
conducted Id. at 58(citingBell, 441 U.S. at 559A stripsearchviolates the Fourth
Amendment “if itis unrelated to any legitimate penological goal or if itis designiatitodate,
harass, or punishJeanLaurent v. Wilkersod38 F. Supp. 2d 318, 323 (S.D.N.Y.
2006)(collecting casesaffd, 461 F App'x 18 (2d Cir. 2012).

Qualifiedimmunity shields government officials from claims for money damages unless
a plaintiff shows the official has violated clearly established law such thabgegtioely
reasonable official would have understood thabhiser conduct amounted to a violation of the
plaintiff’s constitutional rightsSeeMara v. Rilling 921 F.3d 48, 689 (2d Cir. 2019)In order
to determine whether a right is clearly established, courts in this circuit msstepfsupreme
Court decsions,[Second Circuitfecisions, and decisions from other circuit cali§smon v.

City of New York893 F.3d 83, 92 (2d Cir. 2018 right must be defined with reasonable
specificity and is clearly establishedly if the relevant case authority igéctly on point or
clearly foreshadows a rulirrgcognizing the righSee Sloley v. VanBramé&45 F.3d 30, 40 (2d
Cir. 2019).

Theamendedomplaint makes clear that the search of Galarza took place in the context
of an investigation for prison contraband that involved the recovergelf phonegrom another
prisoner Therefore Galarza has failed to allege facts that give rise to plausible grounds to
conclude that there was no penological objective to support a visual body cavity search,
includingthe requirement that he spread his butt@skslift hisgenitaliafor a visual inspection

for contraband by prison officials.



But Galarzalso alleges that Boyd, Wright, Vargas, Verdura, and Peracchio made him
run his fingers through his ligdter buching his privatarea®r else they would spray him with
a chemical agenthat additional allegation calls into question the manner in which the search
was conductednd whether it was necessary or appropriate for Galarzdtrdesglto touch his
lips after he had touched his genital and buttocks. direaemst least plausible that such
conduct was wholly unnecessary and designed to intimidate, harass, or punish,Gatdrzhat
it amounted to a violation of the Fourth Amendment.

Neverthelessjumerous courts have rejected Fourth Amendment claims based on
inmates’ allegations that they were wrongfully required to touch their maetht@fiching their
genital area during the course of a visual body cavity se&eeBrown v. Blaing185 F. App’x
166, 170 (3d Cir. 2006) (citingphompson v. Souzall F.3d 694, 700 (9th Cir. 1997)
Buentello v. Rayford2018 WL 3625858, at *fcollecting cases)eport and recommendation
adopted 2018 WL 3619244 (E.D. Tex. 201&Ilthough defendants fail to cite any this
precedentt nonethelesforecloses me from concluding thtae defendants violated clearly
established law. Accordingly, | wifrantthe motion to dismiss the Fourth Amendment strip
search clainbecause¢he defendants are entitled to qualified immunity.

Fourteenth Amendment due process

Galarza claims a violation of his procedural due process rights in connectionswith hi
high securitydesignatiorand in connection with the confiscation of his property. In order to
establish a claim of a violation of procedural due pro@epsisonemustshow that(1) he has
been deprived of a liberty or property interest; andh(@)procedure®llowedby the State were

constitutionally deficientSeeSwarthout v. Cook&62 U.S. 216, 219 (201{per curian).



High securitydesignation at MacDougallValker

Liberty interests may arise from either the Constitution itself or “fromxgectation or
interest created by state laws or policié¥ilkinson v. Austin545 U.S. 209, 221 (200%ee
alsoSandin v. Conneb15U.S. 472, 4884 (1995)“States may under certain circumstances
create liberty interests which are protected by the Process Clause.”). In the prison context,
which involves individuals whose liberty interests have already been sevetattedsa
prisoner has a liberty interest protected under the Due Process Clause orBataloeeated
such an interest instatute or regulation and the deprivation of that interest ctlusgutisoner
to suffer an atypical and significant hardship in relation to the ordinary incioieptssonlife.
See Sandirb15U.S. at 4848;see alsdrellier v. Fields 280 F.3d 69, 80 (2d Cir. 2000As a
result ofSandin a prisoner has a liberty interest oififthe deprivation . .is atypical and
significant and the state has created the interest by statute or regujation.”

Galarza has alleged thaisoners on high security status demied contact visits artde
ability to perform some unspecified nuerlof prisorjobs, are subjected foequentsearchesf
their cells and are precluded from earniRgk Reduction Earned CredittRREG”). But he
has notlleged that he individually suffered any of these deprivationsin the ten days between his
placemat on high security status ahifiling of this lawsuit.For exampleGalarza does not
allege thahe evesought to receive visitors or wished to obtain one of the restricted jobs, that
his cell was ever searched, or that he would have been entiB&BEGsbut for his security
status.

Even if Galarzasufferedthose deprivations for that tetay period, he has nshown that
theyamount to atypical and significant hardships when compared to ordinary prisGelfe

Carilliv. Semple2020 WL 2097741, at *5 (D. Conn. 204Apting thailConnecticut prisoners



have no constitutionally protected interestin prison employment) (Giihg. Mooney 824
F.2d192, 194 (2d Cir. 1987, )Mclellan v. Chapdelain€2017 WL 3841469, at *3 (D. Conn.
2017)(noting thaprisoners have no liberty interest in the temporary withdrawed otact
visits) (citing Overton v. Bazzetf®39 U.S. 126, 137 (2003)yega V. Rell2012 WL 1298678,
at *2 (D. Conn. 2012{noting thaiConnecticut prisoners have no libertyarest inearning
RRECs)(citing Wolff v. McDonnell418 U.S. 539, 557 (1974 ndAbed v. Armstrong209 F.3d
63, 66-67 (2d Cir.2000); Gill v. Pact Org, 1997 WL 539948, at *10 (S.D.N.Y. 199dting
thatprisoners have no constitutional protectiomirivequent cell searches) (citirigidson v.
Palmer, 468 U.S. 517 (1984)Accordingly, | will grant the motion to dismi&alarza’s
Fourteenth Amendment due process clagohis placement on high security status.

Seizure of property at Cheshire

Connecticut provides a procedure poisoners to seetke return of any lost or missing
property SeeRiddick v. Sempler31 F. App’x 11, 13 (2d Cir. 2018) (noting tli@bnnecticut
provides inmates with a remedy for lost or destroyed propejthoughGalarza asserts that
the procedure is inadequate, the amended complaint demonstrates that he did Ayt prope
exhaust tatprocedureSee Kurtz v. Verizon New York, €58 F.3d 506, 516 (2d Cir. 2014)
(“[1]f the only process guaranteed to one whose property is taken is-dg@station remedy, a
federal court cannot determine whether the state’s process is constityidefiaient until the
owner has pursued the available state remedihy.most recent action lappearso have takn
was filinga Property Claimn July 2018 months after he initiated this federal actiand he has
notalleged that theLost Property Board failed to act on his claim within the-gear time limit
established under Administrative Directive 9.B&E). Even if the Let Property Board denied

his claim, Galarza could hatteen filed a claim withthe Claims Commissioned. 8 16(F).
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Galarza’s failure to show that he exhausted the available administrative pestedur
the return or reimbursement of his property furnishes a second ground for digNosshly,
because thecomplaint did not assert that filing a claim with the Claims Commissioner was an
inadequate remedy for his lost property cldifdalarza hasfailed to allege a violation of his
due process rightsRiddick, 731 F. App’x at 13Accordingly, | will grant the motion to dismiss
Galarza’s Fourteenth Amendment due process @aitotheconfiscation ohis property.

Supervisory liability

Galarza seekto hold Warden Erfe liable for the violation of his rights by subordinate
officials. “It is well settled that, in order to establish a defendant’s individual liability in a suit
brought under § 1983, a plaintiff must shawter alia, the defendant’s personal involvement in
the alleged constitutional deprivatioiGtullon v. City of New Havery20 F.3d 133, 138 (2d Cir.
2013). An official’'s personal involvement in a constitutional violation can be showrs loyract
participation in the violation or by his supervisory capacity over those dipantigipatingSee
Morganv. Dzurenda956 F.3d 84, 89 (2d Cir. 2020). An official is liable for supervising
constitutional violations if heamong other thingsailed to remedy the violation after being
informed of it through a report or appe&lee_.ombardo v. Grahan807F. App’x 120, 1242d
Cir. 2020) (quotingColon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995)). Simply alleging that an
official held a high position of authority is not enough for that official to be liable on atheor
of supervisory liability SeeVictory v. Pataki814 F.3d 47,67 (2d Cir. 20186).

Galarza alleges that Warden Erfe is liable for the other defendants’ conduct because h

was informed of thie constitutional violations ttough inmate requests and grievances but failed

2In Lombardgthe Second Circuit observed thatthe Supreme Court’slla¢éion inAshcroft vigbal, 556 U.S.
662 (2009), may require “more direct personal involvefitbah the fiveexamplesrticulated irColon.807F.
App'x at124n.1.

11



to remedy themBut | have already found that the defendants are entitled to qualified immunity
on Galarza’s Fourth Amendment strip search claim andxhltrzgailed to plausibly allege a
Fourteenth Amendment due process cladsito Galarza’'d-irst Amendment retaliation claims,
healleges only that he informed Warden Erfe of the threats he received during thigates
interview, and he did sbefore those threats materialized into the alleged ratafiattions of
confiscating his property and placing him on high security st&akrza ails to allege anyon-
conclusoryfacts to show that Warden Erfe failed to act on the information about the threats or
that he became aware that those threats malred into adverse actions and thus constitutional
violations that required remediesee Hill v. Chalanqrl28 F. App’x 187, 189 (2d Cir. 2005)
(noting that threats “without any allegation that [the defendant] carried throublosmthreats,
did not canstitute adverse action” for purposes of a First Amendment retaliation claim)
Accordingly, I will grant the motion to dismiss all claims against Warden Erfe.

I njunctive relief

Galarza seeks injunctive reli€tate officials sued in their official capacities undiar
U.S.C. 81983are immune from suit for damages pursuant to the Eleventh Amendeent.
Pennhurst State Sch. & Hosp. v. Haldermé&sb U.S. 89, 100 (1984)avis v. New YorK316
F.3d 93, 101 (2d Cir. 2002). But the Eleventh Amendment does nophbiapaerfrom suing
state officials in their official capacities for injunctive relief if {esoner (1) alleges an
ongoing violation of federal law; (Beeks prospective relief; and (B defendant is capable of
providing the requestaglief. See Vega. Semple963 F.3d 259, 281 (2d Cir. 202@jiani v.
State Univ. of New York at FarmingdaleF. Supp. 3d 304, 317 (E.D.N.Y. 201diting CSX

Transp., Inc. v. New York State Office of Real Prop. S&896.F.3d 87, 989 (2d Cir. 2002)).
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Galarza requests that | issue an injunction ordering that he be removed from bigi sec
status, that the strip search practices at Cheshire be changed in some unspegcibed that
his property be returned or replaced. As to his Fourth Amendmignsesairch claim and
assuming that he has plausibly alleged a Fourth Amendment violation (aparttiedhenany of
the defendants are protected from monetary liability by qualified immunitydyfzedoes not
allege facts to suggest any ongoing violation or likelihood of a recurrence of arful iskayy
search that would justify a grant of injunctive relieée, e.gScozzariv. Tantillp2020 WL
5118018, at*3 (D. Conn. 2020). As to his due process claims, no injunctive relief is warranted
for lack of any merit as discussed above to his claims.

CONCLUSION

For the foregoing reasons, thartialmotion to dismiss (Doc. #51) GRANTED as to
the Fourth Amendment strip seaataim, theFourteenth Amendment due process ctaiamd
theclaims for injunctive relietemming from the Fourth Amendment and Due Process claims
This action shall proceed soleg to the First Amendment retaliation clafmsmoney damages
against defendants Boyd, Wright, Vargas, Verdura, and Peraondhiir individualcapacities
The Clerk of Court shall terminate Captain Watson and Warden Erfe as defendlaistaction.

It is so ordered.

Dated at New Haven thiklth day of Septembe202Q

[s/ Jeffrey Alker Meyer

JeffreyAlker Meyer
United States District Judge
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