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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

RUTH GLADSTEIN,
Plaintiff,

V. No. 3:18<v-926 (VAB)

SARANN GOLDFIELD, etal.,
Defendants.

RULING AND ORDER ON MOTION TO DISMISS

Ruth GladsteinhassuedSarannGoldfield, Alvin Goldfield! (the“Goldfields”), Martin
Wolf, Esg.,andCohenandWolf, P.C.(with Mr. Wolf, the“Wolf Defendants) (collectively,
“Defendants”) Sheallegesintentionalinterferencewith inheritance undue influence or
coercion,fraudulentconcealmentgivil conspiracyrecklesandifference Jarceny,intentional
infliction of emotionaldistressandnegligent nfliction of emotionaldistressagainstDefendants;
negligenceandbreachof fiduciary dutiesagainsthe Wolf Defendantsandnegligenceand
breachof fiduciary dutiesagainstthe Goldfields.

TheWolf Defendantdiave movedo dismissfor lack of subjectmatterjurisdictionand
failure to statea claim uponwhichrelief may be granted.

For the followingreasonsthemotionto dismissis GRANTED.

1 On July 1, 2020, the Estate of Alvin Goldfield was substituted as a patrf Goldfield. Order Granting Second
Mot. to Substitute Party, ECF No. 100 (July 1, 2020).
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FACTUAL AND PROCEDURAL BACKGROUND
A. Factual Allegations?

Ruth Gladsteinlivesin HendersonNevada.Compl.at4 q 1,Notice of Removal ECF
No. 1at7 (May 6, 2018) Martin Wolf is a Connecticutesidentandattorneyemployed by
CohenandWolf, P.C.,which hasits principaloffice in Bridgeport, Connecticutd. at4 12, 3.
TheWolf Defendant$maintain[] alegalpracticein theareaof TrustsandEstates.ld. at5 3.
SarannalsoknownasSaranneGoldfield andAlvin Goldfield were married andwereresidents
of Lexington,Massachusett$d. at5 | 5.

Ms. GladsteinandMs. Goldfield “are the daughters dfranceKlavir, andwereboth
namedbeneficiarieof theestate . .and. . . Living Trustcreded on behalfof FranceKlavir”
(the “Living Trust”). Id. at 5 Y 6.Both arecontingentesidualbeneficiarief their mother’'s
revocablanter vivostrust? Id.; seealso Ex. A: FranceKlavir EdelsteinLiving Trust,ECFNo.
at 38-58(0ct. 2, 1992)(“T rustAgreement”);Ex. B: SecondAmend.,ECFNo. 77-1at 58—62

(June 4, 1997("SecondAmend.”).

2 All factual allegations are drawn from t@mplaint,documents incorporatétieren by reference, and matters in
the public record of which the Court takes judicial not®eel eonard F. v. Israel Disc. Bank of ¥, 199 F.3d 99,
107 (2d Cir. 1999) (“In adjudicating a Rule 12(b)(6) motion, a district court must catsficensideratio to facts
stated on the face of the complaint, in documents appended to the iobmplacorporated in the complaint by
reference, and to matters of which judicial notice may be takerefifattcitation and quotation marks omitted));
see alsdn re Howard’s Exp., Inc. 151 F. Appx 46, 48 (2d Cir. 2005) (taking judicial notice of bankruptcy court
docket and filings)see alsd=ed. R. Evid. 201(b) (“The court may judicially notice a fact that is rgestto
reasonable dispute because it: (1) is gaheknown within the trial court’s territorial jurisdiction; or (2) can be
accurately and readily determined from sources whose accuracy cannobbabe questioned.”).

3 A revocabldnter vivostrust is “a trust set up during lifetime . which the grantor is at liberty to revoke at any
time” REVOCABLE TRUSTS ANDTRUSTADMIN. IN CONN. § 1:3 The Court refers to the trust documents filed with
the Wolf Defendants’ motion to dismisSeeFed. R. Civ. P. 1@) (“A statement in a pleading mag adopted by
reference elsewhere in the same pleading or in any other pleading or matmpy &f a written instrument that is
an exhibit to a pleading is a part of the pleading for all purpos&tiy v. CitiMortgage In¢ 756 F.3d 178, 180 (2d
Cir. 2014) (noting that consideration of a complaint is limited “to the factlegations in [the] . . . complaint,

which are accepted as true, to documents attached to the complairebdeiét or incorporated in it by reference, to
matters of which judieil notice may be taken, or to documents either in plaintiffs’ pdesessof which plaintiffs
had knowledge and relied on in bringing suit” (quotdrgss v. Am. Film Techs., In@87 F.2d 142, 150 (2d Cir.
1993))]
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Ms. Gladsteindisputes thealidity and/orauthenticityof a June 4, 1993econd
Amendment (théSecondAmendment”)to the Living Trust,which wasoriginally daed October
2,1992. Complat5 117, 8. The SecondAmendmentllegedlychanges;for theveryfirst time.
.. therequesbr disbursement of thErustproceeddetweerFranceKlavir's two daughters
from a 50/50shareto oneof 90/10,in favor of” Ms. Goldfield.Id. at6 9. Defendantslso
allegedly“profferedanew‘Last Will andTestamenbf FranceKlavir’ [(the“Klavir Will")]
bearingthesamedateasthe purportedSecondAmendment.””ld. at 6 §10. Accordingto Ms.
Gladstein their mother“had expressedo the Plaintiff, the Defendantsandto Plaintiff’'s family
on numerou®ccasionghatsheintendedhatboth ofherdaughters . . . should be the
beneficiarieof herestatejn equalshares.'ld. at 22 § 56.

Ms. Gladsteinallegesseveralrregularitieswith the executionandwitnessingof the
SecondAmendmentandKlavir Will: thatthe signatures d¥ls. Klavir “are clearlymisspelledn
atleasteightseparatglaces’ the“samemisspellingappearsn the typedorm of the document,
preparedoy [Mr.] Wolf;” only oneof thethreesignatureon theSecondAmendmentvas
properlywitnessedtherearetwo originalsof the SecondAmendmentvith slightdifferences;
thereis no proper ntary sealon theSecondAmendmentand“the signduresof the purported
notaryappearo besignificantlydifferentfrom pageto page.”ld. at 6 §11-13.

Ms. Gladsteinclaimsthatthe SecondAmendmenandKlavir Will “were signedwhen
FranceKlavir wasnotof soundmind andwasnotlegally competento executesaid
documents.’ld. at 7 14. Defendantsllegedlytook no “stepsto haveFranceXlavir examined
by . . .anyhealthprofessional[jat or nearthetime of the purporte@xecutionof [these]two
documents . . . , navereanyotherreasonablstepstakento determinevhetherFranceXKlavir

wasof soundmind andlegally competento executethesubjectdocuments.ld. at 7 §15. “This
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is notwithstanding théactthat[Mr.] Wolf hadexpresse@oncernghreeyears-earlierin July,
1994-aboutFranceKlavir's legalcompetencyo executea JointPowerof Attorney,in favor of
both Ruth GladsteinandSaranrGolfield[].” 1d. at7 {16.

Throughout theelevanttime period,Ms. Klavir allegedly“sufferedfrom aform of
dementiavhich hadbeenandwasgradually worsening ovdime.” Id. at 7 §17. As of June
1996, ler “conditionwassuchthatsheneededo movein to [sic] anassistediving facility in
Bridgeport, Connecticugsdeterminedoy oneor more of thd] Defendants.ld. at 7-8 { 18As
of May 1997, theGoldfieldsallegedly“were writing checksfor FranceKlavir ashermental
condition-andher ability to signherown name-continuedto deteriorate.’ld. at 8 {19.

The Goldfieldsallegedlywith the “directassistanceof the Wolf Defendants,
“wrongfully exerciseccontrol over thassetof FranceXKlavir, taking thosessetgor their own
useandbenefit,therebypreventingPlaintiff from receivingthesameandcontravening the intent
of FranceKlavir with regardto the bequestnddistribution ofherassetsequally,to hertwo
daughters.’ld. at 8 | 22.

Mr. Wolf allegedly“took specificdirection” from the Goldfields'regardingthe wrongful
misappropriation oFranceKlavir's assetsandthetransferof saidassetdo the[] Goldfield[s],
all to Plaintiff's harmanddetriment.”ld. at 8—9 § 23In addition, Mr. Wolf allegedly
“deliberatelyignoredwritten instructiondrom France<Klavir, directing[him] to keep[Ms.
Gladstein]informed of hisandhisfirm’s handling ofiher] estateandtrustassets.’ld. at9 {24.

Defendantallegedly“took stepsto concealheir actionsfrom the Plaintiff, andhave
continuedto concealsaidactionsthroughout theommencementf this lawsuit.” Id. at9 § 25.
Ms. Gladstein*claimsmoneydamagesincludinginterestandlost income for the wrongful

withholding ofall moniegjustly dueto her.”Id. at9 126. Ms. Gladsteinallegesthat“[a]t all
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timesrelevanthereto the[Wolf Defendantshadafiduciary dutyto France<Klavir andto the
Plaintiff beneficiary Ruth Gladstein.”ld. at 10 1127. Thisfiduciary duty to Ms. Gladstein
allegedlyarisesfrom theWolf Defendants’ provision dégalservicesn thedrafting,
preparationandexecutionof theKlavir Will, Living Trust,andSecondAmendmentandtheir
role asco-trusteeof the LivingTrust.Id. at10-11 § 28.

Ms. Gladsteinassertghe followingcausef action (1) intentionainterferencewith
inheritanceagainstDefendantsid. at 4-9;(2) breachof fiduciary dutiesagainstthe Wolf
Defendantswho were*“responsible for thereationand/orpreparatiorof numerousdegal
documents obehalfof the (now)decease#ranceKlavir andherhusbandaswell asonbehalf
of herdaughters,Ms. Goldfield andMs. Gladsteinid. at9; seealsoid. at 9—15(offering more
detailsandspecificexamplef how theWolf Defendang allegedlybreachedheir fiduciary
dutiesto Ms. GladsteinandMs. Klavir); (3) negligenceagainstthe Goldfieldsjd. at 15-18; (4)
breachof fiduciary dutiesto Ms. Klavir, herassetsherestateandMs. Gladsteinasbeneficiary
againstthe GoldfieldspbecauséVs. Goldfield “deliberatelysought outassumedandexercised
theresponsibilitieof serviceasConservatrix,’id. at 18—-19;(5) negligenceagainstthe Wolf
Defendantdor their failure to overseeandprotecttheinterestsandassetof Ms. Klavir, id. at
19-21; (6) unduenfluenceandcoercionagainstDefendantsid. at 21-23; (7) fraudulent
concealmenagainstDefendantsid. at 23—24; (8)ivil conspiracyagainstDefendantsid. at 24—
26; (9)recklesandifferenceandwillful andwantonmisconductigainstDefendantsid. at 26—
27; (10)larcenyunder ConnGen.Stat.88 53a-11%nd52-564againstDefendantsid. at 27,
(11) intentionainfliction of emotionaldistressagainstDefendantsid. at 28—-29;and(12)

negligentinfliction of emotionaldistressagainstDefendantsid. at 29-30.
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B. Procedural History

The Courtassumesgamiliarity with the underlying background dfis caseandonly will
discusseventsrelevantto the pendingnotionto dismiss.

OnJuly 30, 2007 aftermultiple hearingsheld atthe Court of Probaté theDistrict of
Bridgeport, Judg®aul J. Ganimissuedadecreefinding thatMs. Klavir's “Last Will and
TestamentatedJune 4, 199Wasduly executedthetestatorhadsufficienttestamentary
capacity,andno evidenceof undueinfluencewaspresented.Ex. C: Estateof FranceXKlavir,
ProlateDecreeat 2, ECFNo. 77-1at 62—65 Ct. of ProbateD. of Bridgeport,July 30, 2007)
(“ProbateDecree”).JudgeGanimalsofound the following:

At [a] hearing[on December, 2006], Attorney Cooney orebalf
of RuthGladsteirrequestedhe originalFrances<lavir Living Trust
datedOctober2, 1992andtheFranceXKlavir Living TrustSecond
Amendmentdated June 4, 1997 bdiled with the Court for
examinationby an expert witness. All parties agreedthat said
documents would bkeld [sic] by AttorneyMartin Wolf astrustee
and said documentsshall be filed under seal. Said trust was
inspectedy the opponent’expertatthe Court. . .OnJune 4, 2007,
a will contestwas scheduledin the abovematter. . . Attorney
Cooney, onbehalf of Ruth Gladsteinpresentedno evidencein
support of ler objectionto theadmissionof thewill.
Id. at 2. JudgeGanimfurtherfoundthattheKlavir Will was“duly provedasthedecedent’swill,
andthesameis approvedandadmittedto probateasthe LAST WILL AND TESTAMENT of
thedecedent,’andappointedVs. Goldfied astheexecutrixof her mother’sestateld. at 3.
OnMay 6, 2018 Ms. Gladsteirfil edthis Complaintin the Superior Court Connecticut,

JudicialDistrict of Fairfield, at Bridgeport, undethe AccidentalFailureof SuitStatute,Conn.

Gen.Stat.§ 52-592* Compl.at1,ECFNo. 1at7.

4 The Court omits the majority of the prior protracted history of this casat@@burt, but notes that the original
civil lawsuit was filed on September 10, 2009, when Ms. Gladalsdtad a pending bankruptcy case in Nevada.
Compl. at 1 44 1 18. Ms. Gladstein’s Bankruptcy Trustee allegedly abandoned the claim Giddstein in

2014, so that Ms. Gladstein could properly pursue claims against the Defeha#htthe condition that the Estate

6
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OnJune 4, 2018, theé/olf Defendantsemovedthe actionfrom the Superior Coutb this
Court.Noticeof Removal ECFNo. 1at1.

OnJuly 9, 2018 NancyTauberfiled anappearancasaninterestedoarty with power of
attorneyoverherfather,Alvin Galdfield. Appearancé&elf Represente®arty, ECFNo. 13 (July
9, 2018).

On October24, 2018, the Coureferredthecaseto MagistrateJudgeWilliam I.
Garfinkelfor asettlementonferenceOrderReferringCase ECFNo. 37 (Oct. 24, 2018).

OnJanuary25, 2019, following a telephonpre-settlementonfaenceon November 30,
2018, MinuteEntry, ECFNo. 41 (Nov. 30, 2018); Juddearfinkel appointedoro bonocounsel
for theGoldfields for settlemenpurposes onlyOrder Appointing CounselECFNo. 42 (Jan.25,
2019).

On November 21, 2019, during a telephostiatusconferencethe Courgrantedvis.
Gladstein’smotionfor a discoveryconferenceelatedto the deposition oMr. Wolf, andseta
briefing scheduléor theparties.Minute Entry, ECFNo. 61 (Nov. 21, 2019).

Onthesameday, the Couralsoadopted a scheduling ordsetting,inter alia, a
discovery deadline afanuaryg, 2021,andadispositivemotion deadlineof March5, 2021.
SchedulingOrder,ECFNo. 63 (Nov.21, 2019).

OnDecembern7, 2019afterreviewingtheparties’submissionsthe Court ancelledthe
discoveryconferencescheduledhatday andgrantedMs. Gladstein’smotionto deposeMr. Wolf
while denying hismotionfor aprotectiveorder.Order,ECFNo. 71 (Dec.17,2019). The Court

statedthat“Mr. Wolf may be deposed oanysubjectarea not previouslyoveredn any

of Ruth Gladstein would retain the right to paymentfithe net proceeds of any recovery from that lawsoder

the applicable Bankruptcy Codéd. at 2 113  14. Ms. Gladstein’s claims allegetiigvenot been heard on their
merits to this datdd. at 4 J 18see also Gladstein v. Goldfielg25 Conn. 418 (2017) (holding that Ms. Gladstein’s
appeal was moot, because it related solely to the motion to substitute the bankrefgeyasplaintiff).

7
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previoustestimonygiven byMr. Wolf relatingto the underlyingsubjectmatterin this case,
regardles®f whetherit wasin this case.”ld. GivenMr. Wolf's “advancedage”andalleged
medicalcondition, the Counplacedcettain limits on the depositioandrequiredit becompleted
by January31, 20201d.

OnFebruary28, 2020, theWolf Defendantdiled their motionto dismiss.Mot. to
Dismiss,ECFNo. 77 (Feb.28, 2020)(“Defs.” Mot.”); Mem. of Law in Supp. ofDefs.” Mot.,
ECFNo. 77-1(Feb.28, 2020)Y“Defs.” Mem.”).

OnMay 4, 2020Ms. Gladsteintimely objectedto andopposed thenotionto dismiss.
Pl.’s Obj. to Defs.” Mot., ECFNo. 84 (May 4, 2020);Pl.’'s Mem. of Law in Opp’nto Defs.’
Mot., ECFNo. 85(May 4, 2020)“Pl.”s Opp’n”).

OnMay 15, 2020, th&Volf Defendantsimely replied.Reply Mem.in Supp.of Defs.’
Mot., ECFNo. 88 (May 15, 2020)X“Defs.’ Reply”).

Onthesameday, Ms. Gladsteinmovedfor partialsummaryjudgmentMot. for Summ.
J.,ECFNo. 89(May 15, 2020).

OnMay 27, 2020, th&Volf Defendantsmovedto deny ordefertheir responseo the
partialmotionfor summaryjudgment.Mot. to Deny or Defer REsp.,ECFNo. 90 (May 27,
2020).

OnMay 28, 2020, the Cougdrarted the Wolf Defendantsmotionto defertheir response
to Ms. Gladstein’smotionfor summaryjudgmento “the later of Septembed, 2020, orthirty
daysafterthe Court’s ruling otheir” motionto dismiss.Order,ECFNo. 91 (May 28, 2020).

OnJune 3, 2020yis. Gladsteinmovedto setasidethe Court’sorder.Mot. to SetAside,

ECFNo. 92 (June 3, 2020).
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OnJune 4, 2020, thé/olf Defendantopposed thenotionto setasidethe Court’s order
deferringtheir responséo Ms. Gladstein’smotionfor summaryjudgmentDefs.” Mem. In
Opp’nto Pl.’s Mot. to SetAside,ECFNo. 93 (June4, 2020);Correctedntroduction,ECF No.
94 (June 5, 2020).

OnJune 12, 2020yis. Gladsteinmovedto precludethe Wolf Defendantgrom offering
into evidenceat any point “any of the undisclosed documemsntainedn the 9 bankers boxes of
documents’allegedlyin the possessionf Ms. Goldfield, andfirst disclosedoy theWolf
Defendantsn their oppositionto hermotionto setasidethe Court’s orderMot. to Preclude
Defs.” Useof Undisclosed DocumentBCFNo. 95at 1 (June 12, 202q)YPI.’s Mot. Preclude”)

OnJune 29, 2020VIs. Gladsteinfiled amotionto compelcertainboxes of documents
allegedlyin thepossessionf Ms. Goldfield, who hasremainedpro se Pl.’s Mot. for Order
CompellingProductionECFNo. 96 (June 29, 2020).

OnJune 30, 2020, the Coweniedthemotionto compelwithout prejudiceo renewal
following adiscoveryconferencavith the CourtOrder,ECFNo. 98 (June 30, 2020).

OnJuly 7, 2020, the WolbDefendantopposedMs. Gladstein’smotionto precludethe
undisclosed documenits Ms. Goldfield’'s possessiorDefs.” Mem.in Opp’nto Pl.’s Mot.
PrecludeECFNo. 106(July 7, 2020).

OnJuly 10, 2020, th&Volf Defendantdiled a statusreportof outstanding discovery
disputesDefs.’ Issues forJuly 17, 2020DiscoveryConf.,ECFNo. 107 (July 10, 2020).

OnJuly 13, 2020, the Couglsodeniedthemotionto preclude withouprejudiceto
renewalfollowing the discovergonferenceanddirectedMs. Gladsteinto file astatusreport of

outstanding discovery disputes Iyly 15, 20200rder,ECFNo. 108(July 13, 2020).
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OnJuly 15, 2020Ms. Gladsteinfiled astatusreportof outstanding discovery disputes.
Pl.’s StatusReport of OutstandinBiscoveryDisputes ECFNo. 110(July 15, 2020).

OnJuly 27, 2020, the Couhteld by videoconferenca virtualdiscoveryconferenceand
motion hearingon the motiorto dismiss.Minute Entry, ECF No. 114 (July 27, 2020).

. STANDARD OF REVIEW
A. Rule12(b)(2)

“A case is properly dismissed for lack of subject matter jurisdiction unddef&eRule
of Civil Procedure] 12(b)(1) when the district court lacks the statutory or adrsial powerto
adjudicate it."Makarova v. United State201 F.3d 110, 113 (2d Cir. 2000); Fed. R. Civ. P.
12(b)(1). The plaintiff bears the burden of establishing by a preponderance of the exndéence t
the court has subject matter jurisdiction over the claidhs.

“When considering a motion to dismiss pursuant to Rule 12(b)(1), the court must take all
facts alleged in the complaint as true and draw all reasonable inferences in fdaontibf.p
Sweet v. Sheaha®35 F.3d 80, 83 (2d Cir. 200@ge also Nat. Res. Def. Council v. Johnson
461 F.3d 164, 171 (2d Cir. 2006) (quotiBgeet235 F.3d at 83). The court, however, may also
resolve disputed jurisdictional issues “by referring to evidence outside of tligngieasuch as
affidavits, and if necessary, libhn evidentiary hearingRarlen ex rel. J.K. v. Westport Bof
Educ, 638 F. Supp. 2d 293, 298 (D. Conn. 2009) (ciagpia Middle E. Constr. Co. v.

Emirate of Abu Dhabi215 F.3d 247, 253 (2d Cir. 2000)).

Because federal courts are courts of limjtedsdiction, “[c]Justomarily, a federal court
first resolves any doubts about its jurisdiction over the subject matter of a caiserbathing
the merits or otherwise disposing of the caS§antor Fitzgerald, L.P, v. Peasle®8 F.3d 152,

155 (2d Cir. 996);see also Rhulen Agency, Inc. v. Ala. Ins. Guar. A8B96,F.2d 674, 678 (2d

10



Case 3:18-cv-00926-VAB Document 115 Filed 07/31/20 Page 11 of 23

Cir. 1990) (“the court should consider the Rule 12(b)(1) challenge first since iftidmsogss
the complaint for lack of subject matter jurisdiction, the accompanying deferdedjactions
become moot and do not need to be determined.”) (citing 5 Wright & Miller, Fed.&Rxroc.
8§ 1350, 548 (1969)).

B. Rule 12(b)(6)

A complaintmustcontaina “shortandplain statemenbdf theclaim showingthatthe
pleaderis entitledto relief.” Fed.R. Civ. P.8(a).Any claim thatfails “to stateaclaim upon
whichrelief canbe grantedWill bedismissedFed.R. Civ. P. 12(b)(6).In reviewinga
complaint undeRule 12(b)(6),a courtappliesa“plausibility standard” guided b$two working
principles.” Ashcroftv. Igbal, 556U.S.662, 678 (2009).

First, “[tjhreadbarerecitalsof theelementof acauseof action,supported bynere
conclusorystatementsgo notsuffice.” Id.; seealsoBell Atl. Corp.v. Twombly 550U.S. 544,
555 (2007)Y“While a complaintttackedoy aRule 12(b)(6) motiorto dismissdoes nonheed
detailedfactualallegations . . aplaintiff's obligationto provide the ‘groundsof his
‘entitle[ment]to relief’ requiresmorethanlabelsandconclusionsandaformulaicrecitationof
the elementf acauseof actionwill notdo.” (internalcitationsomitted)).Second, “only a
complaintthatstatesa plausibleclaim for relief survives anotionto dismiss.”Igbal, 556U.S. at
679. Thus, theomplaintmustcontain“factual amplification. . .to renderaclaim plausible.”
AristaRecordd.LCv. Doe 3, 604F.3d 110, 12Q0(2d Cir. 2010) (quotingrurkmenv. Ashcroft
589 F.3d 542, 546 (2@ir. 2009)).

When reviewing a complaint under Federal Rule of Civil Procedure 12(b)(6), the cour
takes all factual allegations in the complaint as tigieal, 556 U.S. at 67.8The court also views

the allegations in the light most favbta to the plaintiff and draws all inferences in the

11
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plaintiff's favor. Cohen v. S.A.C. Trading Cor11 F.3d 353, 359 (2d Cir. 2013ge also York

v. Ass’n of the Bar of the City of New Y,a2B6 F.3d 122, 125 (2d Cir. 2002) (“On a motion to
dismiss fao failure to state a claim, we construe the complaint in the light most favorable to the
plaintiff, accepting the complaint’'s allegations as true&yt. denied537 U.S. 1089 (2002).

A court considering anotionto dismissunderRule 12(b)(6)generallylimits its review
“to thefactsasassertedvithin the fourcornersof the complaint,the documentattachedo the
complaintasexhibits,andany documents incorporated the complaint byeference.’McCarthy
v. Dun & BradstreetCorp. 482 F.3d 184, 191 (2Zdir. 2007). A courtmay alsoconsider
“mattersof which judicial noticemay betaken”and“documentsitherin plaintiffs’ possession
or of which plaintiffs hadknowledgeandrelied onin bringingsuit.” Brassv. Am.Film Techs.,
Inc., 987F.2d 142, 150 (2cCir. 1993);Patrowiczv. TransamericaHomeFirst,Inc., 359F. Supp.
2d 140, 144D. Conn. 2005).

With pro selitigants, this Courtmustliberally construeheirfilings to raisethe “strongest
argumentst suggests.’SeeTriestmarnv. Fed.Bureau ofPrisons,470F.3d471, 474 (2cCir.
2006);seealso Sykess. Bank ofAm.,723F.3d 399, 403 (2cCir. 2013) (quotingrriestman 470
F.3dat474).

[11. DISCUSSION

The Wolf Defendants arguder dismissal based i) alack of subject matter
jurisdiction because Ms. Gladstdaitks standing to bring her claims, ‘@any breaches of duty as
alleged were of duties owed todfcces Klavir, not [P]laintiff,” who as “a contingent residuary
beneficiarywas not the client and was not the beneficiary of the trust until Frances’s’ death
(2) separately, “failireto state a claim upon which relief may be grahfed Counts Seven

Eleven, and TwelveéDefs.” Mem. at 1

12
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A. Rule 12(b)(1) Motion to Dismiss

Article 11, Section 2 of the U.S. Constitution limits federal court jurisdiction teésaand
controversies of the sort traditionally amenable to, and resolved by, the jpdotaks.”
Spokeo, Inc. v. Robin$36 S. Ct. 1540, 1550 (2016) (quotivig Agency of Nat. Res. U.S. ex
rel. Stevenss29 U.S. 765, 774 (1998)). Because “standing is necessary to our jurisdiction,” a
federal court is required to determine standing at the o&sabel v. Comenity BanB42 F.3d
181, 187 (2d Cir. 2016)A party has standing when it is the proper party to bring each claim it
seeks to pres#dahonv. Ticor Title Ins. Co., 683 F.3d 59, 64 (2d Cir. 201A.plaintiff is the
proper party when she satisfiégt‘irreducible constitutional minimum” ofastding in fedeal
court (1) “injury in fact;” (2) that is “fairly traceable” to a defendant's challenged wctndnd
(3) that is “likely to be redressed” by a favorable decidiaan v. Defenders of Wildlifé&04
U.S. 555, 560661, 58990 (1992). To support standing, an injury must be both “concrete and
particularized."Mejia v. Time Warner Cable IndNo. 15CV-6445 (JPO), 2017 WL 3278926, at
*7 (S.D.N.Y. Aug. 1, 2017) (quotin§pokeoinc, 136 S. Ct. at 1548

The Wolf Defendants argue tH&laintiff's harm, if any, was derivative from the Estate
or Trust.” Defs.” Mem. at 10. In their view, “each of the alleged torts harneet€s Klavir, br
Estate or the Trust directiyid., while Ms. Gladstein’s claims are “in actuality assersiof legal
malpractice,’id. at 9, which she does not have standing to bring as-alient, id. at 10-19.
The Wolf Defendants emphasize that “[b]oth federal and Connecticut law are cleaethat th
nature of a cause of action alleged in a complaint isthas the allegations and not labels put on
them by the plaintiff.ld. at 14.They contend thatbe it drafting, execution, or management of

assets, the duty owed was to Frances Klavir and nobody else,” and if that duty wasdyreac

13
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“the right to bringsuit for redress lay with Frances Klavir or, after her death, her exeatix,
plaintiff.” Id. at 19.

According to the Wolf Defendants, Frances Klavir was both the settlor and bewyesiciar
the Living Trust, and dominant g¢custee with Mr. Wolf, whileMs. Gladstein “was a residual,
contingent beneficiary who would benefit only if the Trust was not modified or revoked during
Frances’ lifetime and if assets remained upon her delathat 19-20. They assert that Ms.
Gladsteinmeithersought an accounting nor did she bring an action on behalf biving Trust
Id. at 23. Because the Wolf Defendants only owed a duty to Ms. Klavir and the Living Trust
they claim that Ms. Gladstein lacks standing to sue for any failure to perforholdigations,
as she is not the estate or Trust representativat 23-24.

In respolse, Ms. Gladsteiemphasizes that she satisfies the injury requirement for
standing because she has alleged the loss of her proper inheritance. Pl.'s @gplbaln her
view, she “has sufficiently plead that she suffered an actual injury or invasioegdlby|
protected interest that was causally connected to the challenged agtloa \Molf
Defendantg” Id. at 16.She asserts that the “cause of action didos interference with
inheritance” is recognized and available in Connectied that the Complaint contain
sufficient allegations to establish standiltg at 18.

In reply, the Wolf Defendants emphasize that the “alleged tortious conduct did got aris
from [their] historic representation of [Ms. Gladstein] [and] they are nadehaces atssue in
this action.”Defs.’ Reply at3. In their view, “most of [P]laintiff's alleggons are not facts; they
are conclusory, and legal conclusions couched as factual allegations” that suppsdatlisini
Furthermore, the Wolf Defendants argue that the trust documents, attached t@tiogirton

dismiss “are directly material to stand.” Id. They contend that the Trust Agreement “shows
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that the primary intent of the Trust was to provide income for and full control of usset$ &y
Franc[e]s Klavir for her life, and that [P]laintiff's interest wadyfudontingent on what might be
left after Frances used the income and directed use of the cdbuw. 2 (citing Trust
Agreement)

In the Wolf Defendants’ view, the Second Amendment “shows that it was the intent of
the settlor/trustee to change the proportions of the residual tiane.”Id. (citing Second
Amendment) According to the Wolf Defendants, “[b]oth show that plaintiff was not a primary
beneficiary.”ld. (emphasis omittedfzurthermore, after Ms. Gladstein had the opportunity to
oppose the Klavir Will, Judge Paul J. Ganim of the Court of Probate in the DistBatigeport
found that the Klavir Will, which was “executed the same day as the Second Amendrasnt,
duly executed and the testator had sufficient testamentary capacity; and no evidence of undue
influence wagpresented.1d. (citing Ex. C: Probate Decree, ECF No-Tat 6265 (July 30,
2007) (“Probate Decree”).

The Wolf Defendants reiterate they cannot be liable tealient Ms. Gladstein for
alleged “negligent rendierg of their service$ because she is anfj for herself, not her mother’s
estateld. at 6 (internal quotation marks and citation omittddiey argue that Ms. Klavir
engaged them “to further her interests, not [P]laintiff’'s, and here too, ingpastoncomitant
duty to protect [P]laintiff wouldnterfere with [their] duty of undivided loyalty to their client.”

Id. at ~-8. The Wolf Defendants submit the following:
An attorney representing a client in drafting an estate plan and in
distributing funds where there are competing interests among the
client’s children must be free to advise the client, to prepare estate
planning documents and to administer without fear that once the
client passes he will be exposed to suit by a child who feels that their

mother could not possibly have intended to diee a lesser share,
and that she must have been incompetent or unduly influenced.
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Id. at 8-9.

The Court agrees.

“Standing under Article 11l of the Constitution requires that an injury be concrete,
particularized, and actual or imminent; faittpceable to the challenged action; and redressable
by a favorable ruling.MonsantoCo. v. GeertsonSeed~arms 561 U.S. 139, 149 (2010)

(citing Hornev. Flores 557 U.S. 443, 445 (2009)). To meet the standing requirements, the party
invoking federal jurisdiction “bears the burden of establishing these elem®ptikéo|nc., 136

S. Ct. at 1547. The injumpn-fact element requires that the plaintiff be “the proper party to bring
this suit.”Rainesv. Byrd, 521 U.S. 811, 818 (1997). “To establish injurydat, a plaintiff mus

show that he or she suffered ‘an invasion of a legally protected interest’ that ietecarcd
particularized’ and ‘actual or imminent, not conjectural or hypotheticapbkeolnc., 136 S.

Ct. at 1548 (citind-ujan, 504 U.S. ab60). For an injury to be “particularized,” the injury “must
affect the plaintiff in a personal and individual walujan, 504 U.S. at 560 n.1.

First, “[a]s a general rule, attorneys are not liable to persons other than their clients for
thenegligent rendering of serviceKtawczykv. Stingle,208 Conn. 239, 24¢1988). To
determine when attorneys should be held liable to parties with whom they are nottyn privi
“courts have looked principally to whether the primary or dipecpose of the transaction was
to benefit the third party.ld. at 245 Courts must “look beyond the language used in the
complaint to determine the true basis of the claiveyers v. Livingston, Adler, Pulda,

Meiklejohn & Kelly, P.C.134 Conn. App. 785, 790 (2012ere the underlying claims are
based on the legal services provided by the Wolf Defendants to Ms. Klavir rtieldtedestate
planning.In sum,Ms. Gladstein’s thirtsthree page Complaint and Twelve Counts allege that the

Wolf Defendants committed legal malpractice by executing and allowing the Second
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Amendment and the Klavir Will to bgned by Ms. Klavir when sheas not of sound mind,
and that the Wolf Defendants did so in concert with the Gottifjel order to deprive Ms
Gladstein of her inheritance, amdorder for Ms. Goldfieldo benefitinstead

BecauséVis. Gladstein'slaims are based on the legal services rendered by the Wolf
Defendants, thseclaims must fail She was not their client. Althoughe Complaint alleges that
the Wolf Defendants may have provided legal services to Ms. Gladstein at onsge@dmpl.
at 13 (alleging that the Wolf Defendants “had represented Plaintiff and her husbandgaitth r
to various legal and financial matters in the Paster claims are based on the Wolf Defendants’
conductwith respect to thadministratiorof the Klavir Will and Living Trustsee id.at 9-15
(detailing how the Wolf Defendants allegedly mismanaged the Living TBstause the
Complaint only alleges claims related to the Living Trust and the Klavir Will, the Wolf
Defendants neveswedany dutiedo Ms. Gladstein, who was not their clieas, an attorney or
fiduciary. See Somma v. Gragedd Conn. App. 371, 379 (1988) (“The obligation of the attorney
is to provide the service for which he was hired.”).

“Fear of liability to potential third partipeneficiaries would contravene the attorney's
primary responsibility to ensure that the proposed estate plan effectuatesrtt® wishes and
that the client understands the available options angaéand practical implications of
whatever coursef@ction is ultimately chosenZamsteinv. Marvasti 240 Conn. 549, 563
(1997) (internal citation and quotation marks omitt€nsequently, Ms. Gladstein cannot bring
allegations sounding in breach of fiduciary duty or negligence against the Wolf Defendants in
their individual capacities.

“The trustee is the proper party to bring an action against anyone who wrongfully

interferes with the interests of the trudtidier v. Beckenstejri31 Conn. App. 638, 646 (2011)
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(citations omitted)“The interest of the beneficiary of a trust is an equitable interest, and
ordinarily is protected by suits in equity rather than by actions at law . . . Itgp#ison
commits a tort with respect to the trust property, the beneficiary, if he iIs possession, cannot
maintain an action at law against hind’ at 647(quoting Restatement (Second), Trusts § 281,
comment on subsection (18lthough a beneficiary may sue the trustee on behalf of the trust,
see, e.g.Naier, 131 Conn. App. at 647 (“If thtrustee violated its fiduciary duty, the
beneficiaries had standing to bring an action against M$) Gladstein’s claims amgot against
Mr. Wolf as trustee of the Living Trust, but are against him individually, andilasalleged
personal injuries, which Connecticut courts disallsze Blonstein v. Blonstei@011 WL
3891010 at *2—*5 (Conn. Super. Ct. July 26, 201(finding the “legal malpractice theory
evident” because all allegations were jointly directed against the attanddgaw firm, and
finding that plaintiffs—the trust’s settlor and beneficiareslid not have standing to sue the
attorneysvho were allegedlnegligent in their role as counsel for the trust)

Here,“[i]f any entity was defrauded, it was the trust itsé\faier, 131 Conn. App. at
648 and “trust beneficiaries have no standing to sue third parties to enforce thefitfie
trust,” Blonstein 2011 WL 3891010, at *3 (citations omitted). Ms. Gladstein has not alleged that
the Wolf Defendants owed any fiduciary dutynter apart fromtheir role as attorneys for Ms.
Klavir, nor has she sued Mr. Wolf as trustee of the Living Trust on behalf of the Living Trust
Furthermore, any injuries to Ms. Klavir's estate may only be brought by the' ®state
represetative, and Ms. Gladstein is not teeecutrix.SeeCadleCo.v. D’Addario, 268 Conn.
441, 461 (2004) (holding that estate “executor’s primary duty is to the estateansketf

fulfilling the intentions of the decedent with respect to the estate”).
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Regardless of how a plaintiff labels her claims, courts “must examine tharstdsif the
relief that [plaintiff] [] seek[s].”"Mercer v. Bank of N.Y. Mellon, N,A09 F. App’'x 677, 679 (2d
Cir. 2015).In this case, Ms. Gladstein’s ten counts against the Wolf Defendaatis@lbut of
the same set of conduad focus on actions the Wolf Defendants allegedly should have taken in
their role as lawyers fdvls. Klavir.

Ultimately, Ms. Gladsteinis dissaisfiedwith herinheritance andhavingfailed to
undermine théegalinstrumentghat,in herview, unfairly limited herinheritanceshenow seeks
to attackcollaterallythesevery samedocumentdy suing theWolf DefendantsBut Ms.
Gladsteinlacksstandingo bring claimsbasedonthe Wolf Defendantsconductandprovision of
legalservicegelatedto Ms. Klavir's estateplanning;shealsolacksstandingo bring claims
basedontheir conductastrusteefor theKlavir Trust. As previouslydiscussedany standingto
asserthoseclaimsresidein thetrusteeor therepresentativef Ms. Klavir's estateMs.

Goldfield.

As aresult, after reviewingtheallegationsn the Complaint,the following countsvill be
dismissedor lack of standingagainstheWolf Defendants: intentional iatferencewith
inheritancg(CountOne);breachof fiduciary duties (CounTwo); negligence ofailureto
oversedqCountFive); undue influencer coercion(Count Six); fraudulentoncealmen{Count
Seven)civil conspiracy(Count Eight)recklessndifferenceor willful andwanton misconduct
(CountNine); larceny(CountTen); intentionalinfliction of emotionaldistresqCountEleven);

andnegligentinfliction of intentionaldistresgCountTwelve)?

5 The Court notes that for many of these counts, Ms. Gladstein merely incodgbeevious allegationsbased
on the Wolf Defendants’ provision of legal services for Ms. Klavir or their rolauatet for the Living Trustwith
conclusions that they amoted to the alleged legal violatidBee Igbal556 U.S. at 678 (“conclusory statements”
are insufficient).
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1. Count One Intentional Interference with Inheritance

Theallegationdor CountOneareall basedon theWolf Defendantsprovision oflegal
servicego Ms. Klavir while shewasalive. Seeg.g, Compl.at8 122, 9 1124—-25(allegingthat
the Wolf Defendantaidedthe Goldfielddo “wrongfully exercise[Jcontrol over theassetof
France<Klavir,” andthatthey“deliberatelyignoredwritten instructiondrom France<Klavir . . .
to keepthePlaintiff . . . informed,” thusconceal[ing]their actionsfrom thePlaintiff”). As
previouslydiscussedthe Wolf Defendantsowedno duty to Ms. Gladsteinasshewasnottheir
client. Althoughsheseekgo labelthis claim as“intentionalinterferencewith inheritance,the
Courtmust“look beyond the languagesedin the complainto determinethetrue basisof the
claim.” SeeMeyers 134 Conn. Appat 790.

Accordingly,becauséVs. Gladsteinacksstandingo sueher mother’sattorneydor legal
serviceghey providedto her mother this claim will bedismissed.

2. Count Two: Breach of Fiduciary Duties

As with all the following counts, Counftwo incorporateshe priorallegationsin
addition,Ms. Gladsteinalleges inter alia, thattheWolf Defendantdreachedheir fiduciary
dutiesin their “creationand/orpreparatiorof enormougegal documents obehalfof” Ms.
Klavir. Compl.at9  26. Thallegationsarebasedon theWolf Defendantsconductperformed
in their capacityaseitherattorneyfor Ms. Klavir or trusteeof the LivingTrust.Seeid. at11 § 29
(“The [Wolf Defendantsfailed to actin accordancevith the standardiuty ofcarerequiredof
attorneysandtrusteesn theexerciseof their dutiesdescribecherein. . ..”). If anyfiduciary duty
wasowed,asalreadyexplainedjt wasnotto Ms. Gladstein.

Accordingly,this claimalsowill bedismissedor lack of standing.
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3. Count Five: Negligence/Failureto Oversee
Count FiverecastdheWolf Defendantsconductasnegligence fofailing to overseehe
Goldfields’ Conduct.SeeCompl.at 20 1 37(“[ TheWolf Defendantshada continuousnd
ongoing dutyto overseeandto protecttheinterestandtheasset®f FranceKlavir, includingher
trustandestateassets.”) Again,if anydutywasowed,it wasnotto Ms. Gladsteinwhowas
neithertheclient norrepresentativef Ms. Klavir's estate.
Accordingly,this claimwill bedismissedor lack of standing.
4. Count Six: Undue Influence/Coercion
CountSix recastshesameconductasundueinfluenceor coercion.Seege.g, Compl.at
22 9§ 57("[Defendants]createddocumentsvhich substantiallyjchangedhepercentagef
inheritancebetweerthePlaintiff and[Ms. Goldfield], in directcontradictionof theexpressed
wishesof FranceKlavir.”); id. at 23 § 60(“As aresultof theDefendantsmisconduct, thérust
andestateasset®f FranceKlavir havebeendepleted . ..”). Any actionableharmwould incur
to Ms. Klavir's estateandMs. Gladsteindoesnotsueon behalfof theestatenor is shea
representativableto doso.
Accordingly,this claimwill alsobedismissedor lack of standing.
5. Count Seven: Fraudulent Concealment
CountSevef is anotherrestyling of thesameconductfor which Ms. Gladsteinacks

standingasalreadydiscussed.

6 Significantly, this allegedcauseof actionis merelyatolling provision.Conn.Gen Stat § 52-595states:

If any personliable to anactionby another, fraudulentlgoncealdrom him the
existenceof the causeof suchaction,suchcauseof actionshall be deemedo
accrueagainstsuchpersorsoliable thereforat thetime whenthe persorntitled
to suethereon first discoveiits existence.

Conn.Gen.Stat.§ 52-595.
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Accordingly,this claimwill bedismissed.
6. Count Eight: Civil Conspiracy
Count Eightrecastdhesameconductasacivil conspiracySeege.g, Compl.at25 § 61
(“The Defendants have conspirathdactedin adeliberateandfraudulentmannerto facilitate
and/orparticipatein the misconduatiescribechereinabove.”).Ms. Gladsteindoes not have
standingto suebasedon theWolf Defendant’degal or trusteeservices.
Accordingly, this claimwill bedismissed.
7. Count Nine: Reckless Indifference/Willful & Wanton Misconduct
CountNine againrelieson the previoufactualallegationsputcharacterizeghe conduct
as“committedwith arecklesandifference”and“constitu{ing] awillful andwantonviolation of
Plaintiff's rights.” Compl.at 27 167-68. Thisclaim fails for thesamereasorthatthe other
claimsfail: Ms. Gladstein’dack of standing.
Accordingly,this claimalsowill bedismissedor lack of standing.
8. Count Ten: Larceny
CountTenalsoincorporategheprior allegationsandallegeshatthe“Defendants’
conduct,describedcabove constitutegheft or larceny. . . insofarasthe Defendants have obtained
theassetandproperty ofFranceXKlavir, herestate andthePlaintiff beneficiaryby
embezzlemenfalsepretensesr other wrongfumeans.”Compl.at 27 | 66.
“A personcommitslarcenywhen,with intentto deprive anotheof propertyor to
appropriate theameto himselfor athird personhe wrongfully takes,obtains or withholdsuch
propertyfrom anowner.” ConnGen.Stat.8§ 53a-119Ms. Gladsteincannotbasealarcenyclaim

on thesameallegationsof conduct—condudhatessentiallyamountdo legalmalpractice—for
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which shedoes not have standing bring. Furthermoreif therewastheft, the injuredparty
would beMs. Klavir or herestateandnot Ms. Gladstein.
Accordingly,this claimwill bedismissedor lack of standing.

9. CountsEleven and Twelve: Intentional Infliction of Emotional
Distress and Negligent Infliction of Emotional Distress

CountsElevenandTwelvelabelthe previoushallegedmisconductasintentionaland
negligentinfliction of emotionaldistressrespectivelyby incorporating the pricallegationsAs
prevously discussediMs. Gladsteinlacksstandingio suebasedon theWolf Defendants’
conductasattorneys foMs. Klavir or trusteefor the Living Trust.

Accordingly,theseclaimsalsowill bedismissedor lack of standing.

B. Rule 12(b)(6) Motion to Dismiss

Becausdhe Courtwill dismissMs. Gladstein’sclaimsfor lack of standing, the Couwtill
not separatelyaddressvhetherCountsSeven Eleven,andTwelvefail to statea plausibleclaim
uponwhichrelief may be granted.

V. CONCLUSION

For the foregoingeasonsPefendantsimotionto dismissis GRANTED. All claims
againstMr. Wolf andCohen &Wolf, P.C.,areterminated.

TheClerkof Courtis directedto terminatethemasdefendantsandenterjudgment for
them

SO ORDERED at Bridgepat, Connecticutthis 31stday of July, 2020.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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