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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

______________________________________________________ X

HENKEL OF AMERICA, INC. : 3: 18 CV 965 (JAM)
V.

RELIASTAR LIFE INS. CO. ET AL -: DATE: DEC. 6, 2019
______________________________________________________ X

RULING ON PENDING DISCOVERY MOTONS (DOC. NOS. 80, 89, 95, 105 & 109)

The plaintiff, Henkel of America, Inc. [*Henkg|’provides health benefits to its employees
and their dependents through a self-funded groegdtin plan with stogoss insurance from
defendant ReliaStar Life Insurance CompanRdliaStar’]. Pursuant to the plan, Henkel
designated Aetna Life Insurance Company ascthiens administrator for medical benefits and
Express Scripts Inc. [*‘ESI”] as the claims adrsirator for prescription drug benefits. ReliaStar
performed an audit of certain prescription drugddes paid pursuant tblenkel’s health benefit
plan, following which ReliaStar denied coveragerfmre than $47 million dollars in health claims
paid by Henket.

Pending before the Court are a series stalvery motions which fall into two broad
categories: (1) motions related to ESI's allegenflict of interest; and, (2) motions related to the
deposition of treating providers the underlying insureds.SéeDoc. No. 104 (referral order to

the undersigned for all discovery)h the first category, the lowing motions are pending: (1)

1Specifically, in 2017, ReliaStar hired an outside cdast] Optum Healthcare [“‘Optil’], to assess the Plan’s
coverage determinations with respect to the two paatit§ treatments for which Henkel sought excess loss coverage
by ReliaStar. (Doc. No. 56 at 4). Following Optum’s conclusion that none ekifenses incurred should have been
covered by the Plan because the treatsweere “experimental and investigational[,]” ReliaStar denied its obligation
to reimburse Henkel under the stop-loss policy, which cost Henkel more than $47 million in unreinctairss.
(Doc. No. 56 at 4).
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Defendant ESI's Motion to Quash Subpas to Third Parties (Doc. No. 88e alsdDoc. Nos.
81-83, 98, 101-02, 115); (2) Defendant ReliaStilotion to Compel (Doc. No. 8%ee alsdoc.
Nos. 91-92, 109, 117); and, (3) Non-Party TakedarRaeguticals International, Inc.’s Motion to
Quash Subpoenas and For Joinder to ESI's Motion to Quash (Doc. Nase®0dlsaDoc. No.
119). In the second category, the following motiares pending: (1) Movas Dr. Henry Kanarek
and the Duffins’ Motion to Quash Deposition $okna and Stay Deposition of Dr. Kanarek (Doc.
No. 95;see alsdoc. Nos. 111-12, 123); and, (2) Movants Dr. Mark Neustrom and the Duffins’
Motion to Quash Deposition Subpoena and Raposition of Dr. Neusom (Doc. No. 105see
alsoDoc. Nos. 118, 124). The Court held a telmgh discovery conference on November 8, 2019
(Doc. Nos. 108, 116); the parties completedflimgeon the pending motions on December 2, 2019.

In all of the motions, the parties rely oretiCourt’s language garding the scope of
discovery as set forth in éhMarch 28, 2019 Ruling on HenkglMotion for Judgment on the
Pleadings [“March Ruling”]. (Doc. No. 47). Accangly, the proper star point to address the
discovery appropriate in this@se is the Court’s analgsn its March Ruling.

A. THE MARCH 28, 2019 RULING

In August 2018, Henkel moved for judgmenttbe pleadings, seekiraydeclaration that,
under the plain language of the stop loss insuranggypBeliaStar did not hae the right to make
underlying benefit determinations, overrule thieterminations of the fiduciary claims
administrators, or deny coverage on the basissadissertion that an employee’s treatment was
experimental or investigational.lhe March Ruling identified the “lif real question” in this case
as “not whether ReliaStar would have reached the same conclusion as the plan administrators|[,]”

but rather “[tjo what standard must the plan adstrators be held?” (Doc. No. 47 at 2). In

identifying that issue, the Cousbserved that ReliaStar had neittige right to “veto” the plan



administrators’ determinations merely becauskaSer disagree[d] with such determination[,]”
nor the obligation to pay forowerage “without question.”ld.).

Relying onComputer Aided Design Sys. Safeco Life Ins. C0235 F. Supp. 2d 1052,
1059 (S.D. lowa 2002), the Court ndta plan administrator’s authtyr is defined by a benefits
plan, and then, once consideratiogiigen to the language of theapl, the court looks to an abuse
of discretion standard “applickbto the typical ERISA case, wte a plan beneficiary challenges
the actions of the administratdb (Doc. No. 47 at 3). Il€Computer Aided Design Syshe court
explained that “providing an excess loss insuraxmepany|,]” like ReliaStar in this case, “with
the unfettered power to contralplan administrator’'s decisionaking process by promising to
withhold payment or by making post hoc coverdgeisions” runs “afoul of ERISA and public
policy, and is most definitely unreasonabl&d?, 235 F. Supp. 2d at 1059. Accordingly, the March

Ruling defined the applicable standard in thisecas the discretionastandard of “whether a
reasonable person, given the evidence presentbeé mdministrative record, could have reached
the same decision, not whether the reasonalg®pevould have reachedike decision.” (Doc.
No. 47 at 3 (quotingomputer Aided Design Sy&35 F. Supp. 2d at 1061)). Stated another way,
the excess loss insurance company, in this Bat@Star, would be bound by the actions of the
plan administrator absent an abuse of discretion.

“To ascertain the reasonableness of the athninistrator’s factuakeview and application
of the plan language in making a coveragesienj the Court looks to whether the decision was
supported by substantial evidencel[,]” whichCamputer Aided Design Sysivolved looking at
the information that the plan administrator lzdhe time the claim was processed, including the

information submitted by the insured, the revieythe independent medical review/utilization

service and the third-party administrator, and the contradictory opinions submitted by the excess



loss insurer.Computer Aided Design Sy&35 F. Supp. 2d at 1061 @ion omitted). With this
legal standard articulated, tMarch Ruling concluded that tiparties should conduct “additional
discovery into whether the admétriators’ decisions in this sa were supported by substantial
evidence.” (Doc. No. 47, at 4) (citinrdgpbson v. Metropolitan Life Ins. C&74 F.3d 75, 82 (2d
Cir. 2009)).

The Court’s reliance on theeSond Circuit’'s decision irlobsonsheds light on the scope
of discovery it intended to permit in this case.Habson the insured brought an action against
Metropolitan Life [“MetLife”] as the ERISA plamdministrator, challengg the denial of her
claim for long term disability benefitélobson 574 F.3d at 78. Hobson alleged that MetLife’s
conflict of interest as both evaluator and pagbbenefit claims influenced its decision to deny
her claim for benefitsld. The district court granted summary judgment for MetLife and denied
Hobson’s cross-motion for summary judgment, and the appeal follolted.

The Second Circuit explained that, despitgbkbn’s claim of a conflict of interest, the
district court still had to defer to the administrés decision, unless the decision was arbitrary and
capricious, as the “deference given to the adnmatist does not change unless the plaintiff shows
that the administrator was, in fact, idinced by the confliatf interest.” Id. at 83 (citation and
internal quotations omitted). To determine whethe administrator was influenced by a conflict
of interest, the court must “(1) discuss the ewnick allegedly showing that MetLife’s conflict of
interest influenced its decision-making, (2) deteemwhat role MetLife’onflict of interest may
have played in its decigipand (3) give that conflict any weight, as required\bgtfopolitan Life
Ins. Co. v. Glenn554 U.S. 105, 128 (2008)].Id. (citing McCauley v. First Wdum Life Ins. Co.
551 F.3d 126, 116 (2d Cir. 2008)). Thus, undebson discovery into aralleged conflict of

interest would be necesgdrecause it would shed ligah what role the alleged conflict of interest



had, if any, in the decision to depy grant — in this case, grarbenefits, and what weight the
conflict deserves.

In Glenn the United States Suprer@murt articulated a new standard applicable to the
review of an administrator’s decision when a i proves both that a colidt of interest exists
and that this conflict affected the reasonableness of the administchsarationary decisionSee
Glenn 554 U.S. at 110-11. “Followin@lenn a plan under which an administrator both evaluates
and pays benefits claims creates kind of conflict of imerest that courts nstitake into account
and weigh as a factor in @emining whether there was abuse of discretion[.McCauley 551
F.3d at 133 (citingslenn 554 U.S. at 111). Under such circumstances, howdgarpvoreview
is not appropriateld. As the Supreme Court explained, exdbr/payor conflicts are “but one
factor among many that a reviewing judge” mtate into account when considering benefit
decisions.Glenn 554 U.S. at 116. The weight assignethi conflict of interest “will change
according to the evidence presentedMtCauley 551 F.3d at 133, proving “more important
(perhaps of great importance) &k circumstances suggest a highelihood that it affected the
benefits decision, including, babt limited to, cases where arsimance company administrator
has a history of biasedlaims administration."Glenn 554 U.S. at 117 (citation omitted).
Conversely, the issue of a cbaf of interest “should prove $&s important (perhaps to the
vanishing point) where the administrator has maketive steps to reduce potential bias and to
promote accuracy, for example, by walling off clamasninistrators from those interested in firm
finances, or by imposing management checks that penalize inaccurate decision[-]Jmaking
irrespective of whom the inaccuracy benefitil” (citations omitted). Thus, discovery into a

potential conflict of iterest is necessary.



In Hobson the court looked at the underlying dogents evidencing the purported conflict
of interest before declining to afford MetLifetonflict of interest any wght in its review of
MetLife’s benefit denial. Hobson 574 F.3d at 83. The court thezviewed the administrator’s
decision under the “narrow” atbary and capricious standardreview under which a court may
overturn a plan administrator’s decision “onlytifvas without reason, sapported by substantial
evidence or erroneous as a matter of lald."at 83-86. The court concluded that, in light of the
substantial evidence supporting thaidéof its claim, the denial dienefits was not arbitrary and
capriciousld. at 92.

In this case, the Courin the March Ruling, limited diswery to: “(1) the administrators’
authority under Henkel's healtheaplan, and (2) wheer the authority waabused.” (Doc. No.
47 at 4). Discovery into the role of those wailithority under the plartherefore, is necessary,
and, following theHobsonandGlenndecisions, discovery into a marted conflict of interest is
likewise appropriate. ESI, however, contends Hhatikel has not assertedy claims of alleged
conflict of interest, and thus, discovery is limitedESI’s authority to approve the claims at issue
and whether ESI properly exercised its authantgpproving those claims(Doc. No. 80-1 at 4-
5).

With this backdrop, the Courtirns to the allegations the Amended Complaint and the
pending motions. On April 26, 2019, Henkel filedrisst Amended Complaint against ReliaStar
and brought additional claims against ESI as a named defendant. (Doc. No. 56). Specifically,
with respect to ESI, Henkelleged that ESI breached its faary duty undeERISA (Count 1V)
or the common law (Count V)Id(). ESI filed a motion to disiss, which Henkel opposed. (Doc.

Nos. 61, 70 and 72).

2 ESI's motion to dismiss (Doc. No. 61) is pending before the Court (Meyer, J.).



In the Second Amended Complaint, Henkdleges that, under the March Ruling, if
ReliaStar is relieved of its corage obligations undereéhstop-loss policy, it is because ESI [and
its subsidiary Accred which was delegated discretionantiaarity as the Plan fiduciary with
respect to the administration of the prescriptiargdrenefits under the Pia‘abused its discretion
in approving the disputed prescription drug claimé that's the case, then ESI breached its
fiduciary duties owed to the Plan and its paracifs as a claim administrator.” (Doc. No. 56 at
5). Thus, Henkel alleges that “in the alternativétsaclaim against ReliaStar, Henkel, as sponsor
of the Plan and as a fiduciary of the Plan angpresentative capacity on behalf of the Plan, seeks
reimbursement from ESI to resé the Plan for the prescripti drug benefits ESI approved on
behalf of the Participants[.]ld.).

B. MOTIONS REGARDING FINANCIAL INTEREST (DOC. NOS. 80, 89 & 107)

In June 2019, ReliaStar served discoveeguests on ESI andccredo seeking the
production of documents related tdate and financial informationSéeDoc. No. 93, Exs. A-E).
ESI and Accredo objected to tlieesequests on grounds that théormation was irrelevant and
highly confidential.

In September 2019, ReliaStar issued subpoendlse four pharmaceutical manufacturers
who manufactured the drugs asuie: CSL Behring; Pharming Healthcare, Inc.; Shire US, Inc.;
and Takeda Pharmaceuticals [collectively “th@idpManufacturers”]. (Doc. No. 80, Ex. 6). On
October 4, 2019, ESI moved to quash the subpomsaed to the Drug Manufacturers because
they sought the productiari ESI’'s “highly confidential and profatary trade secrets, and the risk
of the disclosure ofhibse materials highly oueighs ReliaStar’'s need for the documents, which

are completely irrelevant to any claim or defensgsaining in this case.” (Doc. No. 80 at 1). On

3 Accredo Group Health, Inc. and Accredo Hedltie, are collectively referred to as “Accredo.”



October 31, 2019, Non-Party Takeda Pharmaceuticaled to quash the ReliaStar's subpoenas.
(Doc. No. 107Y.

Ten days later, ReliaStar moved to compel ESI and Accredo to produce documents and
information responsive to its JuAB19 discovery requests. (Dd. 89). Specifically, ReliaStar
seeks production of responses to its Requedfeduction Nos. 2-7, Interrogatory Nos. 6-9 and
12-13, and Request for Productiond\#-8 in the subpoena directedAccredo (Doc. No. 89),
which ESI has objected to on relevancy grouaasl because such information is highly
proprietary.

1. RELEVANCY ARGUMENTS — THEDISCOVERY SOUGHT FALLS
WITHIN THE DIRECTIVE OF THE MARCH RULING

ESI argues that the information sought has ¢oonection to the two narrow issues that
the Court has ordered are open for discovery.” (Doc. No. 81-1 at 2). ESI tainits authority
under its contract with Henkel whsnited to adjudicating claims fgorescription drugs that were
covered benefits under the Henked®I(Doc. No. 80-1 at 5). Tlieugs were covered by the Plan
if they met specific prior authorization criteriand ESI's authority was limited to determining
whether the specific prior authorization criterias met before approving payment. (Doc. No. 80-

1 at 5). Thus, ESI urges that it haol discretionary authority under the Plaia.)( ESI argues

that, in addition to the highly proprietary natwkethe documents and information sought, this
discovery does not fall within the two limited areas of discovery permitted under the March Ruling:
discovery into the administratoesuthority under the Henkel Plamddiscovery into whether that

authority was abused.

4 Takeda Pharmaceuticals “recently acquired Shire”; itsdvidth Quash, therefore, addses the subpoenas served
on both Takeda and Shire. (Doc. No. 107 at 1 n.3).



ReliaStar argues, conversely, that the Coulftultimately decide whether ESI abused its
discretion or otherwise violatét$ duties to the Henk&lan, and such a decision turns on whether
ESI's dual role as a plan administrator with afficial interest in the outcome of the participants’
claims, created a conflict of interest giving ragecontributing to an abuse of discretion. (Doc.
No. 89-1 at 2). Although ESI has moved to dssrthe claims against it, Henkel has alleged a
breach of fiduciary duty by ESI under ERISAdaunder common law, and that ESI was operating
under a conflict of interest. Iparticular, Henkel claims:

235. By accepting payments for approved claims and acting as set forth
above, ESI acted without regard as tcettier its conduct woulde detrimental to

Henkel.

236. ESI breached its fiduciary duties to Henkel by the acts of self-dealing

and other wrongful conduct detailedawve, and Henkel has consequently been

damaged.

(Doc. No. 56 11 235-26).

At this stage in the case, as made eviderE®ls briefing on its Motion to Dismiss, there
is a fundamental disagreement between ESIHekel as to ESI's duties and responsibilities
under the Henkel Plan. Those duties and respoitisibibre relevant. RaStar is entitled to
discovery into ESI’s authority, amghether, after it authorized uséthe pharmaceuticals at issue,
it then acted as an intermediary in the resdlthose same pharmaceuticals back to the Henkel
Plan, with its subsidiary, Accredo, being paithsantial sums for thpharmaceuticals that ESI
approved in the first place. Itgell-established that parties ynabtain discovey regarding any
nonprivileged matter that is relevant to any yartlaim or defense and is proportional to the
needs of the case[.]'HB. R.Civ. P. 26(b)(1).

ReliaStar seeks to compel responses to its Requests for Production Nos. 2-7 and

Interrogatory Nos. 6-9 and 12-13 directecESI, in which ReliaStar asks for



documents and communications relatingatyy direct or indirect compensation

received by or paido ESI or Accredo, includingvithout limitation, rebates,

discounts and other financial incentiveReliaStar further seeks information
regarding how ESI and Accredo were congagad, either directly or indirectly,

under the various agreements by and betwHenkel and ESI, ESI and Accredo

and/or ESI and the manufacgrs of the Subject Drugs.

(Doc. No. 93, Ex. G at 88pe alsdoc. No. 89-1, Ex. 2). Additiofig, ReliaStar moves to compel

responses to Request Nos. 4-8 in the subpoeeciell to Accredo, iwhich ReliaStar seeks
documents and communications relatingatoy direct or indirect compensation
received by or paid to Accredo, includiwmithout limitation, rebates, discounts and

other financial incentive. ReliaStar rfbaer seeks information regarding how

Accredo were compensated, either die or indirectly, under the various

agreements by and between ESI and Accredo and/or Accredo and the

manufacturers of the Subject DrugReliaStar seeks also documents and
communications relating to the reimbursement rates, retail spread, pricing
methodology, profits and revenues &ititaable to the Subject Drugs.
(Doc. No. 93, Ex. H at 8%ee alsdDoc. No. 89-1, Ex. 2). Thus, these requests, ReliaStar is
asking for responses relating to the agreembeeateeen ESI and Accredo and/or ESI and the
manufacturers of the Subject Drugs, as vesllthe information regarding how Accredo was
compensated under the agreements with the manwastof the Subject Drugs. (See Doc. No.
80, Ex. 6).

As discussed above, the Court, in its MarchirRy) ordered discovery ithis case in line
with the Second Circuit’s holding iHobson Henkel asserts that ESI and its subsidiary Accredo
were substantively evaluating and approving theéigpants’ prescription drug benefits, and in
connection with the prescriptiodrug orders filled under the Hkel Plan, reaped a financial
windfall. (SeeDoc. No. 89-1 at 8). This claim createle'tkind of conflict of interest that courts
must take into account and weigh as a faatodetermining whether there was an abuse of

discretion[.]”McCauley 551 F.3d at 133 (citin@lenn 554 U.S. at 111). Although the existence

of such a conflict would not chge the standardf review tode novg’ McCauley 551 F.3d at

10



133 (citingGlenn 554 U.S. at 111), the reviewing judgesnttake account afhe conflict when
determining whether the trustee, substantieelprocedurally, hasbaused his discretionGlenn
554 U.S. at 115. Thus, even if Henkel had iegad self-dealing by ESI, the Supreme Court’s
holding in Glenndictates that, in the face of a claim adnflict of interest, discovery into the
existence and extent ofehconflict is necessaryslenn 554 U.S. at 110-11 (holding that the
“reviewing court should consider that conflias a factor in determining whether the plan
administrator has abused its discretion . . tHg significance of the factor will depend on the
circumstances of the case”).

At this stage of the case, the Court cannot @@®fact ESI’'s position that it had neither a
fiduciary duty nor the ability, under the contract with Henkel, to exercise any discretion. As the
Court held in the March Ruling,gtiovery is appropriate to deténa whether “the administrators’
decisions in the case were supported by substavidence” and/or if there was an abuse of
authority. This requires an exaration of whether there were angrdlicts of interet that could
have impacted ESI's and Accredo’s decisidse Joyner v. Continental Cas. G837 F. Supp.
2d 233, 240 (S.D.N.Y. 2011) (holdinkat discovery concerning anlfeged financial conflict” is
relevant to a potential abuse of discretion). Thgigen the allegation of a financial conflict of
interest, discovery beyond the adistrative records reasonableloynetr 837 F. Supp. 2d at 242,
as “[i]t logically follows that some amount aliscovery is necessary, to enable the Court to
determine the extent and nature of the conflict thedappropriate weight to give this conflict in
the ultimate merits analysise., to enable the Court to determine whether [the] conflict of interest
affected the reasonableness of dldeninistrator’'s beefits decision."Murphy v. First Unum Life
Ins. Co, No. 15-CV-820, 2016 WL 526243, at t&.D.N.Y. Feb. 9, 2016) (quotingretola v.

First Unum Li[fle Ins. Ca. No. 13-cv-231, 2013 WL 2896804, ay *3 (S.D.N.Y. Jun. 13, 2013))

11



(additional citation omitted).This discovery includes informatiaelating to direct and indirect
payments, rebates and other considerations E&dtand Accredo receideas a result of the
pharmacy benefits approved by ESI.

2. CONFIDENTIALITY CONCERNS

A Standing Protective Order entered in tbése on June 8, 2018 (Doc. No. 6), and on
October 18, 2018, the Court entérihe parties’ JoinStipulation and Ritective Order which
protects “certain information thahe parties believe to be af non-public, confidential, and
sensitive nature, including, but not limited topprietary business information, or information
implicating an individual's legitimate egptation of privacy, iduding personal health
information” or information protected under HAR. (Doc. Nos. 42-43). The terms of the
Stipulation and Protective Order protect coefitdal information, including trade secrets and
proprietary business information, as well am4public information that designating party
reasonably and in good faith believes is so kigtensitive or proprietgrin nature that its
disclosure to a third party could result in sigzaht competitive or commercial disadvantage” to
the designating party. (Doc. No. 42 at 4-5). Moreover, under the terms of the Joint Stipulation and
Protective Order, material that is designatedasidential may only be dclosed to parties and
counsel involved in this action, and upon agreetio be bound by the tesnof the Order, the
designated material may be dis#d to witnesses, prospectiw@nesses and outside experts.
(Doc. No. 42 at 6).

Neither Henkel nor ReliaStar are ESI's market competitors, and thus, ESI's concern that
the Drug Manufacturers can gain access to confidential agreements which could lead to antitrust
risks, is not well-foundd® Moreover, the Drug Manufacturease non-parties, and thus, would

not receive designated confideth material. Additionally, te Court disagrees with ESI's

12



contention that “a protective order is not dbs® and foolproof.” (Doc. No. 80-1 at 13 n.9).
Accordingly, the Court concludethat the Joint Stipulation and Protective Order adequately
protects the confidentiality of the requested documents.

Accordingly, ReliaStar's Motion to Comp (Doc. No. 89) is GRANTED. ESI and
Accredo shall serve its responsesor before December 20, 2019.

3. DISCOVERY FROM NON-PARTIES

Having concluded that the information relatefinancial incentivegebates, and financial
arrangements is discoverable and that the confidentiality of this information is adequately
protected under the terrofthe Joint Stipulation and Proteai®rder, the Court must address the
remaining question, which is whether the infatian sought from the noparties is duplicative
of the information sought from ESI.

The burden of persuasion in a motion t@sjua subpoena is borne by the movamb. F
R. Civ. P. 45(d)(3)(A)(ii)-(iv). “Whether a sulena imposes an ‘undue burden’ depends upon
‘such factors as relevance, the need of thieygar the documents, the breadth of the document
request, the time period coveredibythe particularity with which the documents are described
and the burden imposed.Travelers Indem. Co. v. Metropolitan Life Ins. C228 F.R.D. 111,
113 (D. Conn. 2005) (quotirgnited States v. Int'l Bus. Mach. Corg3 F.R.D. 97, 104 (S.D.N.Y.
1979)).

ESI argues that the subpoenas to the Drugu¥éecturers are overly bad as they “extend
over [ESI's] entire book of busineasd are not limited” to the clas at issue in this case, and
they pose an undue burden in ttiety “ask that the manufacturgmoduce their rebate contracts
with Express Scripts and Aado, as well as documents shiogrhow much the manufacturers

paid Express Scripts and Aedo for rebates for the Subject Drugs, and documents showing

13



Accredo’s acquisition costs.” (Doblo. 80-1 at 9). ReliaStar requested these documents from ESI
and Accredo as welNon-party Takeda/Shire moves to quéisé subpoenas directed to them on
the same grounds asserted by ESI, and bedhaesenformation sought is “squarely in the
possession, custody, and/or control'E&8l. (Doc. No. 107 at 1-2).

ReliaStar argues that, even if they receive documents responsive to their requests to ESI
and Accredo, they should stittceive these duplicate documefrtsm the non-parties because
they are entitled to a “fulsonmroduction of relevant documents. corroborated by the business
records of third parties who are presumptivelgapendent of ESI and/éccredo.” (Doc. No.

98 at 11-12)In support of this contention, ReliaStar reliedHawkins v. Medapproach Holdings,
Inc., 13 CV 1534 (ALC)(DF), 2014 WL 11350177 (S.D.N.June 27, 2014). In that case, the
non-party movants had “not persieal the [c]ourt that the neensive documents . . . [were]
unduly duplicative of those obtained or obtainable directly from [parties to the litigation] ..., or
that Plaintiff otherwise has access to the docusirat are the subject of the Subpoen#d.’at

4. In this case, the requests are duplicatind, as discussed above, ESI and Accredo have been
ordered to produce the responsive documégtecember 20, 2019. Bearing in mind the
“special weight” that Courts give “to the burden non-parties of producing documents to parties
involved in litigation[,]” Travelers Indem.228 F.R.D. at 113 (citation omitted), the Court
declines to order duplicative discovery.

Accordingly, ESI's Motion to Quash (Dollo. 80) is GRANTED, and Non-Party Takeda/
Shire’s Motion to Quash (Doc. No. 107) is GRANTED.

C. MOTIONS RELATED TO DEPOSITON TESTIMONY OF DRS. KANAREK
AND NEUSTROM

The second category of discovery motigpsnding before the Court relate to the

depositions of two treating physiaswho prescribed the Subject Drugs at issue in this case. On

14



October 16, 2019, movants Dr. Henry Kanarek and the Duffins filed a Motion to Quash Deposition
Subpoena and Stay Deposition of Dr. Kanarek (Doc. Nsdébalsdoc. Nos. 111-12, 123), and
on October 30, 2019, movants Dr. MaNeustrom and the Duffins filed a Motion to Quash
Deposition Subpoena and Stay DepositodrDr. Neustrom (Doc. No. 105ee alsaDoc. Nos.
118, 124). The two motions are identical in substa both raising theame three grounds on
which the subpoenas should be quashed: @)stibpoenas are unduly burdensome; (2) it is
“unlikely that any information” provided by Dr&anarek and Neustrom “would fall within the
limits set forth” in the March Ruling; and, (3)tsubpoenas violate the phgian-patient privilege.
(Doc. No. 95 at 3-4; Doc. No. 105 at 3-4).

As discussed above, the scope of discovery pieahin this case idictated by the Court’s
March Ruling. In that decision,e¢hCourt defined the applicablestiard in this case as “whether
a reasonable person, given the ewick presented in the administratrecord, could have reached
the same decision, not whether the reasonalg®peavould have reachedike decision.” (Doc.
No. 47 at 3 (quotingcomputer Aided Design Sy&35 F. Supp. 2d at 1061)). In reaching that
conclusion, the Court observed that ReliaStas neither “the righto ‘veto’ the plan
administrators’ determinations merely because B&diadisagrees with sudetermination[,]” nor
the obligation to pay for coverage “without qties.” (Doc. No. 47 aR). Under the stop loss
policy provided by ReliaStar, Henkel agreed tg penthly premiums t®eliaStar, and ReliaStar
in turn agreed to cover the medical and piipon drug claims under the Plan that exceeded an
agreed deductible. (Doc. NbB6 § 66). ReliaStar would, theoe€, reimburse expenses which
ReliaStar’s “audit . . . determex to be properly payable[linder the Henkel Plan. (Doc. No. 56-
6 at 7). In this case, Reliabt audit found a lack of medicakcessity for the prescriptions

ordered by Drs. Kanarek and Neustrom, based suffigient testing to confirm the diagnoses in

15



guestion, and the audit, which eslion an interpretation of Aetsatlinical policy for the condition
at issue, found that the amount of and mann&rich the drugs were prescribed rendered their
use experimental and investigationfiDoc. No. 56 {1 107, 111-14, 117, 175).

In order for ReliaStar to be liable for naivering the excess expenses, Henkel must prove
that ReliaStar denied coverage éxpenses that were “propedsyable” under the Plan. ReliaStar
argues that it does not determinkat is properly payable; Herlkaoes. Henkel alleges that the
“Plan’s fiduciary claims administrators . . . mdHeir coverage determinations based on the terms
of the Plan, with the full panoplof the Participants’ medicalecerds, and with years of ongoing
engagement and communications with the Fpgits’ healthcare provts[.]” (Doc. No. 56
119). ReliaStar is seeking discovémo precisely that information.

ReliaStar may seek discovery into whethiee prescriptions at issue were medically
necessary, experimental, or investigational, because if they vedadttr, they were not properly
payable under the Henkel Plan, and thus, Relra8buld not have a reimbursement obligation.
As a result, discovery into the evidence presemtdige administrative record, as well as evidence
supporting the determinations of the doctors whoeildshe prescriptions &sue, is necessary.

As the court inComputer Aided Design Syexplained, “[tjo ascertain the reasonableness
of the plan administrator’sattual review and application dfie plan language in making a
coverage decision, the Court looks to whether the decisias supported by substantial
evidence[,]” which, includes considering the infation that the plan administrator had at the
time the claim was processed, as well as cdittary opinions submitted by the excess loss
insurer. See Computer Aided Design $£85 F. Supp. 2d at 1061 (citation omitted). Both doctors
communicated with ESI and Accredo regarding tise of the prescription drugs that are the

subject of the coverage decisiaasissue in this case. The Coagrees with ReliaStar that the
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underlying communications from thghysicians go to whether theige substantial evidence for
ESI's coverage decisions, or, conversely, whelf®irabused its authority in approving coverage
for these prescriptions SéeDoc. No. 113 at 3).

“[T]he standard for permitting discovery to supplement the administrative record in an
ERISA case is far less stringent than the stanfiardctually considering the outside evidence.”
Joyner 837 F. Supp. 2d at 240 (multiple citationsitbea). The definition ofless stringent|,]”
however, is “somewhat unclearlt. A plaintiff “need not mke a full good cause showing, but
must show a reasonable chanttet the requested discovewill satisfy the good cause
requirement.” Baird v. Prudential Ins. Co. of AmiNo. 09 Civ. 7898, 201WL 3743839, at *8
(S.D.N.Y. Sept. 24, 2010).

In this case, if the ahdard of review is whether theraithistrator’s decision was arbitrary
and capricious, the Court is limited to revieg the administrative records, and thus,
communications from these doctors may not be ssifvie. But at the discovery stage, ReliaStar
may obtain discovery outside the administrative récwith its admissibility to be determined at
a later stage.Joyner 837 F. Supp. at 240. If ESI estabés that it exercised no discretion in
approving the prescription drug disges at issue, then the standard of review in determining
whether the prescription drug claims weoxered under the kel Plan would bede novowhich
leaves the door open for a more thorough revoéwhe doctors’ diagnoses and treatment. The
information Drs. Kanarek and Neustrom havedkevant to the parties’ claims and defenses.
Moreover, to the extent that this informationpisvileged, the privilege was waived when this
information was submitted to Henkel, ESI and Accredo for coverage determinat@ezl5
C.F.R. 88 164.502(a)(1), 164.506 (protected haafttrmation may be disclosed for treatment,

payment or health care operations). Acowtly, the Joint Motion toQuash the Deposition
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Subpoena and Stay the Deposition of Dr. Henngaharek (Doc. No. 95) is DENIED, and the
Joint Motion to Quash the Deposition Subpoena and Stay the Deposition of Dr. Mark Neustrom
(Doc. No. 105) is DENIED.

D. CONCLUSION

For the reasons stated above, ESI's btotto Quash (Doc. &l 80) is GRANTED;
ReliaStar’s Motion to Compel (Doc. No. 89)@&RANTED; Non-Party Tkeda/Shire’s Motion
to Quash (Doc. No. 107) is GRITED; the Joint Motion to Qudisthe Deposition Subpoena and
Stay the Deposition of Dr. Henry J. Kanarek (DWo. 95) is DENIED; and, the Joint Motion to
Quash the Deposition Subpoena and Stay the Deposition of Dr. Mark Neustrom (Doc. No. 105)
is DENIED.

This is not a Recommended Ruling. ThisliRy is reviewable pursuant to the “clearly
erroneous” statutory standard of revi&dee28 U.S.C. 8 636(b)(1)(A);#. R.Civ. P. 72(a); and
D. ConN. L. Civ.R. 72.2. As such, it is andaer of the Court unless reged or modified by the
district judge upon tirly made objection.

Dated at New Haven, Connectictliis 6th day of December, 2019.

/sRobertM. SpectorUSMJ

RobertM. Spector
UnitedStatesMagistrateJudge
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