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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

VICTOR M. VELEZ,
Plaintiff,

V. No. 3:18¢v-1053(VAB)

TOWN OF STRATFORD
Defendant.

RULING AND ORDER ON MOTION FOR SUMMARY JUDGMENT
Victor M. Velez (“Plaintiff” or “Lieutenant Velez) has sued the Town of Stratfq(ttie
“Town”) under 42 U.S.C. 8§ 1981 for age and race discrimination in violation of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 2008eseq (“Title VII"), the Age Discrimination in
Employment Act, 29 U.S.C. § 62t seq (“ADEA”), and the Connecticut Fair Employment
Practices Act, Conn. Gen. Stat. 88 46aeb%eq (“CFEPA”).
The Town has moved for summary judgment.
For the following reasons, the Toi®mmotion for summary judgment GRANTED.
FACTUAL AND PROCEDURAL BACKGROUND
A. Factual Background
LieutenantVelezis a Lieutenanwith the StratfordPoliceDepartmentPl.’s Local 56(a)2
Statemenbf Factsin Opp’'nto Summ.J. { 1,ECFNo. 35 (Aug. 29, 2019(*Pl.’'s SMF").
LieutenantVeleZs raceis Hispanic,andhis dateof birth is March 18, 19661d. § 2.He hasa
B.S.in PublicAdministrationfrom CharterOak StateCollege,anda Masterof Public

Administrationfrom the University of New Haven.ld. at Add’l Material Factsf 6.
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The StratfordPoliceDepartment“Stratford P.D.”) is anadministrativeagencyof the
Town, apolitical subdivision of thestateof Connecticutld. § 3.The policechiefis theexecutive
headof theStratfordP.D.Id. 1 4.

OnMarch9, 1999, th& own hiredLieutenantVelezto serveasa policeofficer with the
StratfordP.D.Id. { 5. Fronthatdateuntil January7, 2006 LieutenantVelezservedasa police
officer assignedo thePatrolDivision. Id. § 6.0n January7, 2006 LieutenantVelezwas
promotedto Corporal,andservedasa seniowfficer in thePatrolDivision. Id. { 7.0n January?,
2008, LieutenantVelezwaspromotedo Detectiveandassignedo investigatdinancial crimes
andincidents ofsuspectedrsonld. § 8.0nJune 2, 2008, h@aspromotedo Sergeantand
worked onall threeshifts of thePatrolDivision for thenex eightyears.ld. { 9.0n January 10,
2016,LieutenantVelezwaspromotedo LieutenaniandassigneasShift Commander of the
PatrolDivision’s midnightshift. Id. { 10.

OnJuly 5, 2016thenDeputyChief JosepiMicNeil sentan e-mail to all police
lieutenantsadvisingthemof vacanciesn theTraffic and TrainingLieutenantpositionslid. T 11.
Herequestedhatthoseinterestedespond by July 7, 201&ndLieutenantVelezindicatedhis
intereston July 6, 2016d. 1911-12.

OnJuly 11, 2016Mr. McNell becameChief of Police,with thediscretionto assignand
reassigrthe position of Trainindieutenant alongwith the othermdministrativelieutenant
positions.Id. 1113-14, 32Chief McNeil assigned.ieutenantVelezto the position of Training
Lieutenant,whichis one ofthreeadministrativdieutenantpositionsin the StratfordP.D.Id. 1
15-16.At thetime of this appointmentl.ieutenantVelezwasalsoengagedn a private business

asarealestateappraiserandhascontiruedto be for a numbeof years.d. I 21.



Along with theTraffic andRecordd.ieutenants;the TrainingLieutenanfhas]flexible
hours . . . "Ex. A: AgreemenBetweenthe Town andStratfordPoliceLocal #407at 11,Art. 3 8
4(k), ECFNo. 31-3(effectiveJuly 1, 20170 June 20, 2021('CBA") . Despitethecollective
bargainingagreemen{‘CBA") allowing for aflexible scheduletheTown contendghat“the
administrativepositionsgenerallywork aday scheduleMonday througt-ridayfrom 8:00a.m.
to 4:.00 p.m.andeverythird weekon Saturdayand Sundaywith two daysoff during theweek.”
Local Rule56(a)1Statemenbf UndisputedMaterial Factsy 17,ECFNo. 31-2(July 26, 2019)
(“Def.'s SMF").

As TrainingLieutenantLieutenaniVelez“was responsibldor thetraining of new
recruits,andtherecertificationof all swornpolicedepartmenpersonnelaswell ascompiling
trainingdatafor daily andannual reporting.Pl.’s SMF § 18.LieutenantVelezservedn thisrole
for approximatelysixteenmonths until November 13, 2017, lallegesthat“it is customarythat
those appointetb administrativepositionsservethreeyears: Id. § 19.

CaptainFrankEannotti superviseldieutenantvelezdirecty, while hewasTraining
Lieutenantld. 122-23.The Town contendghatLieutenantVelezhasmissedscheduled
meetingswhich LieutenantVelezdenies CompareDef.’s SMF | 24,with Pl.’'s SMF | 24.

On October25, 2017 Chief McNeil, CaptainEannotti,CaptainBudd,and Deputy Chef
Popikmetto discuss the TraininfgieutenantpositionsandagreedhatLieutenantvelezwould
bereassignedalthoughLieutenantVelezdenieshat“he wastoo distractedo effectively
performthe Training Lieutenant functiordthistime,” asthe Town claims.CompareDef.’s
SMF 1 25,with Pl.’s SMF | 25.

On October26, 2017, DeputgZhief Popiksentan e-mail to all StratfordPolice

Departmentieutenantsadvisingthatthe TrainingLieutenantposition would bezacant



beginningin November 201andrequestinghoseinterestedo respondy November 3, 2017.
Pl.’s SMF § 26.Thatsameday,LieutenantAnthonyRhewrespondedhdicatinghis interestld.
27.LieutenantVelezallegeshat“Chief McNeil took an overtstepto facilitate the appointment
of Lt. Rhewto the TrainingLieutenantposition by convincind.t. Wrigley to foregoresponding
to Popik’s communication.id. § 26 (citing Ex. 1: Velez Aff.  21,ECFNo. 35-1 (Aug. 29,
2019)).LieutenantRhewwasthe onlyLieutenantwho respondedio DeputyChief Popik’s email
posting.ld.  28.

LieutenantVelezwassubsequentlyeassignedo Shift Commander of the midnight
PatrolShift, effective November7, 2017 andLieutenanRhewwasassignedo Training
LieutenanteffectiveNovemberl3, 20171d. 1129-30;id. at Add’| Material Factsy 7.
LieutenantVeleZs “reassignmendid notresultin achangeof rankor pay.” Id. 11 31, 39.
LieutenantVelez“receivesmorein actualcompensationin hisnew positionasShift
Commanderandhehas“not losteducationabpportunitiesasaresultof his reassignmentld.
11740-41.

The CBA providesthat:

Thepartiesrecognize that the principadtorsin theLieutenantand
CaptainAssignmentsre the efficiency andintegrity of the Police
Department.Such assignments, by th€hief of Police, may be
subjectto the grievanceprocedure;provided, however, that the

decisionatthe Town’s Mayor odesigneestepshall befinal.

At anytime, regardles®f theShift selectionprocedure, th€hief of
Policemayreassigrany Lieutenant . . .

CBA at 13,Art. 3 84(B). NeitherLieutenantVeleznor his uniorfiled a grievanceegarding
LieutenantVeleZs reassignmentd. § 34(denied‘that thisis amaterialfact”).
In February2019,CaptainPopikmetwith all StratfordPolice Departmentieutenants

regarding shifandassignment bidsd. § 35(denied‘that thisis amaterialfact”). At thattime,



LieutenantVelezwasofferedanadministrativepositionaseitherRecordsor Traffic Lieutenant.
Id. T 36(same)On Februaryll, 2019 ieutenantVelezdeclinedthatoffer. Id. § 37(same).

LieutenantVelez“is notseekingreinstatemento the position of Training Lieutenantd.
1 38(denied‘that this is amaterialfact”).

Accordingto LieutenantVelez the TrainingLieutenantpositionis a “prestigious
assignmentsubstantiallymorepregigious” thantherole of Shift Commander of the midnight
PatrolShift. Id. at Add’l Material Factsy 2. Additionally,ascomparedo the “non-flexible
rotatingschedule’of the Shift Commander, the Trainirigeutenant’s'flexible day shift work
schedule providethe plaintiff with asenseof normalcyandabetterquality of life with his
family.” 1d. at Add’l Material Facts{{ 3-4. LieutenanVelezallegeshathehasan“unblemished
personnetecord,”id. at Add’| Material FactsY 5, butthaton hisremovalfrom the Training
Lieutenantposition, hevas*“informed thathewasnot a ‘goodit’ for any of the other
administrativepositions”in the StratfordP.D.1d. at Add’l Material FactsT 8.

LieutenantVelezallegesthatduring his approximatsixteermonth tenuresTraining
LieutenantChief McNeil “nevermetwith [him] to discusscounsel, and/owvarn[him] thathe
wasnotperforminghis dutiesas TrainingLieutenanin asatisfactorynannerandthathewasin
danger obeingremovedfrom the TrainingLieutenant position.ld. at Add’l Material Facts
13. LieutenantveleZs shift changesandswapswereallegedlyall approved by his supervis@s
indicatedby the “approved” notation on his 20Tine Off Activity Report.ld. at Add’l Material
Factsy 19 ¢€iting Ex. D: Time Off Activity ReportECFNo. 31-3at21-24).

LieutenantVelezallegeshathewasreplacedoy “a substantiallyyounger, non-Hispanic
Lieutenant Anthony Rhew.ld. at Add’l Material FactsY 9.LieutenantVelezwasallegedly

“fully qualified to perform the duties of the Trainingeutenant . .andperformedthose duties



in a mosttapablenannemwhenheservedn thatposition.”ld. at Add’| Material Factsf 10.He
allegeghatChief McNeil's assertedeasongor removing himfrom theTrainingLieutenant
position“are basedsolely on McNeil’s self-serving, uncorroborateaffidavit, withoutany
supporting documentamgvidence,”andthat “[clontemporaneoudocumentaryevidence
supportingMcNeil's reasongor removing [LieutenanVeleZ . . . arenon-existent.’ld. at Add’l
Material Factsf{111-12;seealso id.at Add’l Material FactsY 14(“The defendanhasonly
offeredtheself-servingaffidavits of McNeil and Eannotti, withoutiny contemporaneougcords
thatdocument thelaintiff's supmsedineffectiveperformancesTrainingLieutenant[.]”).

B. Procedural History

OnJune 20, 2018,ieutenantVelezfiled his Complaintagainstthe Town alleging
unlawful employmendiscriminationon thebasisof raceandage.Compl.,ECFNo. 1 (June 20,
2018).

On August 22, 2018, th€own filed its Answerwith affirmative defensesnd gury
demandAnswer,ECFNo. 9 (Aug. 22, 2018).

OnJuly 26, 2019, th&own movedfor summaryjudgmentDef.’s Mot. for Summ.J.,
ECFNo. 31 (July 26, 2019)“Def.’s Mot.”); Mem. of Law in Supp. ofDef.’s Mot., ECFNo. 31-
1 (July 26, 2019)“Def.’'s Mem.”); Local Rule56(a)1Statemenbf UndisputedMaterial Facts,
ECFNo. 31-2(July 26, 2019)“Def.’'s SMF").

On August 29, 2019,ieutenantVelezfiled his oppositionMem.in Opp’nto Def.’s
Mot. for Summ.J.,ECFNo. 34 (Aug. 29, 2019)*Pl.’s Opp’n”); PIl.’s Local 56(a)2Statemenbf
Factsin Opp’nto Summ.J.,ECFNo. 35 (Aug. 29, 2019‘Pl.'s SMF").

OnMarch4, 2020, the Couhielda hearing on themotionfor summaryjudgmen.

Minute Entry,ECFNo. 38 (Mar. 4, 2020).



I. STANDARD OF REVIEW

A court will grant a motion for summary judgment if the record shows no genuine issue
as to any material fact, and the movant is entitled to judgment as a mattereédarr. Civ. P.
56(a). The moving party bears the initial burden of establishing the absence of a genuire disput
of material factCelotex Corp. v. Cartretéd77 U.S. 317, 323 (1986). The non-moving party may
defeat the motion by producing sufficieidenceo establistthat there is a genuine issue of
material fact for trialAnderson v. Liberty Lobby, In&77 U.S. 242, 249 (1986).Tihe mere
existence osomealleged factual dispute between the parties will not defeat an otherwise
properly supported motion for summary judgment; the requirement is that thergeeuice
issue ofmaterialfact” Id. at247—-48 (emphasis in the original).

“[T]he substantive lawvill identify which facts are materidlld. at 248. “Only disputes
over facts that might affect the outcome of the suit under the governing law will properly
preclude the entry of summary judgmendl’; see Graham v. Hendersd8® F.3d 75, 79 (2d Cir.
1996) (“[M]ateriality runs to whether the dispute matters, i.e., whether it confeetsghat can
affect the outcome under the applicable substantivé [@iting Anderson477 U.S. at 248)).

“The inquiry performed is the threshold inquiry of determining whether there is the need
for a tria—whether, in other words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be resolved in favor of either
party.” Anderson477 U.S. at 250. When a motion for summary judgment is supported by
documentary evidence and sworn affidavits ashehionstrates the absence of a genuine issue of
material fact, the non-moving party must do more than vaguely assert the existence of some

unspecified dputed material facts érely on conclusory allegations or unsubstantiated



speculation.’Robinson v. Concentra Health Servs., JA&1 F.3d 42, 44 (2d Cir. 2015) (citation
omitted).

The party opposing the motion for summary judgment “must come forwitrgpecific
evidence demonstrating the existence of a genuine dispute of materididfiddt.the evidence
is merely colorable, or is not significantly probative, summary judgment may be granted.”
Anderson477 U.S. at 25(citing Dombrowski v. Eastlan®87 U.S. 82, 87 (1967First Naf|
Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 290 (1968)).

A court must view any inferences drawn from the facts in the light most favooetbie t
party opposing the summary judgment motisaeDufort v. Cityof N.Y, 874 F.3d 338, 343 (2d
Cir. 2017) (“On a motion for summary judgment, the court must ‘resolve all ambiguities and
draw all permissible factual inferences in favor of the party against whomaymudgment is

sought.”™). A court will not draw an fierence of a genuine dispute of material fact from
conclusory allegations or deniatgeBrown v. Eli Lilly & Co, 654 F.3d 347, 358 (2d Cir. 2011),
and will grant summary judgment only “if, under the governing law, there can be but one
reasonable conclisn as to the verdict Anderson477 U.S. at 250.
[I. DISCUSSION

Title VII makes it “an unlawful employment practice for an employer . . . to discriminate
against any individual with respect to his compensation, terms, conditions, or privileges of
empbyment, because of such individual's race, color, religion, sex, or national origin.” 42
U.S.C. § 2000&4(a)(1).Similarly, the ADEA prohibits workplace discrimination on the basis of
age.29 U.S.C. 88 621(b), 623(a).

For his reassignment from the position of Training Lieutenant to Shift Commander of the

midnight Patrol ShiftLieutenant Velehas sued the Town for employment discrimination on the



basis of race in violation of Title VII; on the basis of age in violation of the ADBA;am the
basis of both race and age in violation of the CFEPA. The Town has moved for summary
judgment orall claims arguing that (1lieutenant Velezannot establish grima faciecase of
discrimination because “hid not satisfactorily perform in that position and his reassignment
was not an adverse employment action”; (2) the Town had a legitimate, nondisamgninat
reason for his reassignment; and (3) there is no evidence the Town’s proffemtwes
pretextual.

Because courts analyze claims under the CFEPA using the same standards\dk Titl
the Court will focus its analysis on the federal claiBee Jackson v. Water Pollution Control
Auth. of City of Bridgepoy278 Conn. 692, 705 n.11 (2006) (“We look eédéral law for
guidance in interpreting state employment discrimination law, and analyze clagl@s[the
CFEPA] in the same manner as federal courts evaluate federal discrimination’ {iabersal
citation omitted))In addition, ADEAclaims “are analyzed under the same framework as claims
brought pursuant tditle VIl.” Schnabel v. AbramspA32 F.3d 83, 87 (2d Cir. 2000) (citation
omitted).

A. Lieutenant VeleZs Prima Facie Caseof Discrimination

Under Title VII, claims of employment discriminationdaretaliation are governed by the
burden shifting analysis the Supreme Court establisheitBonnell Douglas Corp. v. Gregn
411 U.S. 792 (1973pee Weinstock v. Columbia Uni224 F.3d 33, 42 (2d Cir. 2000) (citation
omitted) (analyzing Title VII sex discrimination claimdReed v. A.W. Lawrence & Co., In85
F.3d 1170, 1177-78 (2d Cir. 1996) (in the context of a Title VIl retaliation clalngerthis
burdenshifting framework, the plaintiff employee must first preseptima faciecase by

establishing:



() that he belonged to a protected class; (2) that he was qualified
for the position he sought; (3) that he suffered an adverse
employment action; and (4) that the adverse employment action
occurred under circumstancgising rise to an infeence of
discriminatory intent.
Abrams v. Dep’t of Pub. Safef§64 F.3d 244, 251-52 (2d. Cir. 2014) (citidglcomb v. lona
Coll., 521 F.3d 130, 138 (2d Cir. 2008)).

After the plaintiff meets this “initial burden,” then it becomes the employerden to
establish a legitimate nondiscriminatory reason for its actions; “the final and ulbovalen is
on the plaintiff to establish that the defendant’s reason is in fact pretext &vfuhl
discrimination.”ld. at 251 (citingBickerstaff v. Vassar CoJl196 F.3d 435, 446 (2d Cir. 1999));
see als@ista v. CDC Ixix N.A., Inc445 F.3d 161, 169 (2d Cir. 200@mphasizing “admissible
evidence” in a disability discrimination case (citation omitte@grry v. Ashcroft336 F.3d 128,
137-38, 140-41 (2d Ci2003) (in the Title VIl race and gender discrimination and retaliation
contextg(citation omitted))

TheTown does not disputihatLieutenantVelez belonggo aprotectedclassfor either
his ageor racediscriminationclaims howeverthe Town argueghatLieutenantVelezhas
otherwisefailed to meetthesecondthird, andfourth prongs oéstablishinga prima facie caseof
employmentiscrimination.

a. Lieutenant VeleZs Qualification for Training Lieutenant Position

TheTown argueghatLieutenan Velezfails to establishthesecondprong of the burden-
shifting framework,becausealthoughLieutenantvVelez“is a good policefficer andwas
qualifiedfor the TrainingLieutenantpositionwhenit wasassignedo him, . . . hewasnot

performingsatisactorily in the role.”Def.’s Mem. at 14. The Town contendghatLieutenant

Velez"“changedhis shift excessively'during histenure,‘[d]espitethe needfor the Training

10



Lieutenantio beavailableduring theday shift.” Id. at 15. The Town alsosubmitsthatLieutenant
Velez"was sometimesabsenfrom Wednesdaytaff meetings, which “meantthingswerenot
timely completedor fell to others.”ld.

Accordingto the Town,‘the laststrawcameon October25, 2017whenthePolice
Departmentmplementeda switchfrom ananalogto adigital radio system,”andon theday of
theswitch, LieutenantVelez calledoutsick. Id. at 16. LieutenantVeleZs supervisorCaptain
Eannotti,andChief McNeil “were not satisfiedandfelt thatgiven the competing demands on his
time, plaintiff wasnot beingeffectivein the TrainingLieutenantpositionatthattime.” Id. As a
result,the Town argueghatLieutenantvelez“cannot demonstrate leassatisfactorily
performingasa Training Lieutenantndthusfails to establisha prima facie caseof
employmentiscrimination.ld.

In responsel,.ieutenantVelezsubmitsthat“the evidenceestablisheshatthe [Town]had
deteminedthat[he] metthequalificationsfor the position of Trainindg.ieutenantwhenit
appointed hinto the position.”Pl.’s Opp’nat 16. LieutenantVelezargueghattheTown has
conflatedhis burderto establisha primafacie case'with thesecondstageof theanalysiswvhere
thedefendanhasthe burden oérticulatingalegitimatenon-discriminatoryreasorfor removing
the plaintiff from the TrainingLieutenantposition.”ld. at 17.As Lieutenantelez understands
thelaw, “the qualificationprong,asto which theinitial burdenlies on plaintiff, cannot be
transformednto arequirementhattheplaintiff anticipateanddisprovean employer’s
explanatiorthatinadequatebility or performancgustified the jobactionatissue.”ld. at 18
(citationomitted).

The Courtagrees.

11



The SecondCircuit has“long emphasizedhatthe qualificationprong[of McDonnell
Douglass burdenshifting framework]must not beénterpretedn suchaway asto shift into the
plaintiff's primafacie caseanobligationto anticipat anddisprovethe employer’sproffer of a
legitimate,nondiscriminatorybasisfor its decision.”Gregoryv. Daly, 243 F.3d 687, 69&d
Cir. 2001);seealsoPowellv. SyracuséJniv., 580 F.2d 1150, 1152d Cir. 1978) (holdinghat
theplaintiff “needonly showthathis performancevasof sufficientquality to merit continued
employment . . . [andjeednot,andindeedcannot,disproveasacauseof his discharge source
of dissatisfactiorof which heis unaware™(citationomitted)) cert.denied 439U.S. 984 (1978).

Furthermore;when, asin this case the employehasretainecthe plaintiff for a
significant period ofime andpromotedher, the strength of thénferencethatshepossessethe
basicskills requiredfor herjobis heightened.” Pl.’s Opp’at 18.In this case Lieutenantvelez
beganworkingfor the StratfordP.D.in March 1999,PIl.’s SMF | 5,wasassignedo Training
Lieutenantin July 2016jd. 115-16,andservedn that position until hevasreassigneth
November 2017d. § 19. Consequently, theferenceof “minimal qualification”is met.
Gregory, 243 F.3cat 696;seeOwensv. N.Y.C. Hous. Auth934 F.2d 405, 40&@d Cir. 1991)
(“[The plaintiff] only need$o demonstrat¢éhat she'possessethebasicskills necessaryor
performancef [the] job.” (quoting Powell 580 F.2cat 1155)).

Accordingly, the Court find¢hatLieutenantVelezhasmethis burden under the second
prong ofMcDonnell Douglasandhasestablishedhatthereis no genuine dispute ohaterial
factthathewasqualifiedfor the position of Trainind.ieutenant.

b. Adverse EmploymentAction
TheTown next argueshatLieutenantVelez“cannotdemonstrate heufferedanadverse

employment action.Def.’s Mem. at 17. The Town emphasizethattherewas“no changen

12



[LieutenantVeleZs] rank or payasaresultof his reassignment,” nevasthere“a differencein
[his] statusor prestige.’ld. at 18.In fact, the Town submitsthatLieutenantvVelez“had more
responsibilityor authorityasa Shift Commander,Wwhile the“Training Lieutenant positioins a
support role.’1d. The Town contendghatLieutenantVelez cannot‘proffer objectiveindicia of
materialdisadvantage,id. at 19 (citationomitted) andthathis only supporting@videnceor the
allegedhigherprestigeof the TrainingLieutenantpositionis his subjectivebelief,id. at 20.As a
result,the Town concludeghat“[c]onclusorystatement®asedon subjectivéelief, withoutany
objective evidence supporthem,areinsufficientasamatterof law.” Id. at 21.

In responsél,.ieutenantvelez contendghat his transferwasa demotionthatnegatively
alteredthetermsandconditions of himploymentPl.’s Opp’nat 19. Accordingto Lieutenant
Velez the TrainingLieutenantoverseeshe Training Divisionwhich hasmoredutiesand
responsibilitieghanShift Commander of thBatrolDivision’s midnightshift. Id. at 20-21.
FurthermorelieutenantVelezemphasizethat“in view of [his] advancedducationn public
education,” his assignmettt the TrainingLieutenant positiorwhich hadincreased
administrativeresponsibility was“a significantadvancemernin [his] careefin public
administration.”d. at 21. As aresult,“his removalfrom the positiorconstitutecanadverse
employment action.ld.

The Court dsagrees.

An adverseemploymentctionis anyactionthatcausegheplaintiff to “endure[] a
materiallyadversechangean thetermsandconditions of employment . [anda] materially
adversechanges onethathasanattendannegativeresult,adeprivation of a position oan
opportunity.”Gutierrezv. City of N.Y, 756F. Supp. 2d 491, 5065.D.N.Y.2010)(citationsand

internalquotationmarksomitted). Terminationof employment or dischardeom employment

13



thereforeareadverseemploymentctions.ld. Termination,however s not the onlyadverse
employmentctionrecognizedothers include “@emotionevidencedy adecreasén wageor
salary,alessdistinguisheditle, amaterialloss ofbenefits significantly diminishedmaterial
responsibilitiespr otherindices. . . uniqueo aparticularsituation.”Williamsv. R.H. Donnelley,
Corp., 368 F.3d 123, 12@d Cir. 2004) (quotingsalabyav. N.Y.C.Bd. of Educ, 202 F.3d 636,
640(2d Cir. 2000)).“To bemateriallyadverse[,Ja changen working conditions must b&ore
disruptivethanamereinconvenience aanalterationof job responsibilies.” Galabya 202 F.3d
at 640 gitationandquotationmarksomitted.

In orderto prevailandestablisithatthereis no genuine dispute ofaterialfactthathis
reassignmenwasanadverseemployment actior,ieutenantvVelez must showthatreassignment
from TrainingLieutenanto Shift Commandefresult[ed]in achangean responsibilitieso
significantasto constitutea setbacko [his] career.”ld. at 641(2d Cir. 2000) (explaining the
propositionin Rodriguezv. Bd. of Educ. oEastchestetJnionFree Sch Dist., 620 F.2d 3622d
Cir. 1980)) (othecitationsomitted).Despitehis allegationthat hisreassignmeritresultedin a
substantiatliminishmentn his standingin] thehierarchyof theStratfordPoliceDepartment,”
seePl.’s Opp’nat 21, LieutenanVelezhasnot produceényrecordevidencehatthe Shift
Commaner of the midnightPatrolDivision is ademotionfrom the Training Lieutenant
position! “Whetheraparticularreassignmeris materiallyadversedepends upon the
circumstancesf theparticularcase andshouldbe judgedfrom theperspectiveof areasonale

personin theplaintiff's position, consideringll thecircumstances.Burlington N. and Santge

Ry.Co.v. White 548U.S.53, 71 (2006{internalcitationandquotationmarksomitted).

1n fact, at oral argument, Lieutenant Velez conceded that in ortbergoomoted to the next rar®aptainhe
would have to take a civil serviexamination.

14



“A plaintiff canshowanadverseemploymengctionwhere,eventhough shevas
transferredo a jobwith thesamerankandpay,the new positionwasarguablylessprestigious or
entaileddiminishedresponsibilities. Williamsv. AllianceNat'l Inc., 24F. App’x 50, 53(2d Cir.
2001)(summaryorder)(citing dela Cruzv. N.Y.C.HumanRes Admin Dep’t of SocSens., 82
F.3d 16, 21(2d Cir. 1996)).Here,LieutenantVelezreliesondela Cruz claiming similarly that

his transfer,or reassigment,wasa movefrom an“elite’ division . . . which provided prestige
andopportunityfor advancementp alessprestigious unitvith little opportunityfor
professional growth.” 82 F.3at 21. The Town maintains howeverthat“the two [positions]are
equalin status: Id.

To theextentthatLieutenantelezargueghereassignment tookway“the unique
opportunityto implementhis] course knowledge'h publicadministrationVelez Aff.  25,that
couldconstitutea“radical changen the nature of thevork [LieutenantVeleZ wascalledupon
to perform” SeeRodriguez620 F.2dat 366 (findinganadverseemploymentctionwherea
junior high schooteachemith twentyyearsof specializedart experienceand studywas
transferredo the elementaryschool, which had“profoundly different’ art programs).

In this case however LieutenantVeleZs “relianceon [dela CruZ . . .is misplaced,
Mudholkarv. Univ. of Rochester229 F.3d 1136, 2000/L 1476576at*3 (2d Cir. 2000)
(summaryorder),becausdnereliesonly on his own conclusioresevidence of a demotioand
“[s]uch subjective personaldisappointments do nateetthe objectivendicia of anadverse
employmentction” R.H. Donnelley 368 F.3dat 128.In fact, LieutenantVelez offersno
evidencebeyondgenerallyopiningthatthe TrainingLieutenantpositionwas“undoubtedly a

significantadvancemernin [his] careelin publicadministration.”Pl.’'s Opp’nat 21.

Consequentlyl.ieutenantVelezhasnotcreateda genuine dispute ofiaterialfactthathis

15



reassignmenwas“materially adverse, or thatit createda“materially significantdisadvantagé.
SeeGalabya 202 F.3dat 641 (“Appellant hasnot produceevidencehatthetransferwasto an
assignmenthatwasmateriallylessprestigious,materiallylesssuitedto his skills andexpertise,
or materiallylessconduciveto careeradvancemerit); Mudholkar, 2000WL 1476576at*3
(“Here, [plaintiff] presentecho evidence ofinydeficitin prestige or opportunity (emphasisn
original)); cf. Bradyv. Wal-Mart Stores]nc., 531 F.3d 127, 13@d Cir. 2008) (“Althoughthis
transferdid notaffecthiswagesor benefits,it resultedn alessdistinguisheditle and
significantlydiminishedmaterialresponsibilitiesandthereforeconsttutedanadverse
employment action.{citationsandquotationmarksomitted)).

At themotionfor summaryjudgmentstage Lieutenantelez must bringforth admissible
evidenceregarding th@erceptionof the positionsand“not restupon[] mereallegationsor
denials. Grahamv. Lewinskj 848 F.2d 342, 34@d Cir. 1988) (quoting-ed.R. Civ. P.56(e)).
Here hemerelyprovides hisown subjectivebelief thatthe “administrativdieutenantpositions .
. . areprestigiousaandprovideg[sic], in theflex schedulesanexceptionabenefit’ Velez Aff.
26. It is undisputed, howevethat“the reassignment did no¢sultin a change ofankor pay, ”
Pl.’s SMF {131, 39, nohasLieutenantVelez“lost educationabpportunitiesasaresultof his
reassynment,”id. § 41,or anopportunityfor promotion.Significantly, LieutenantVelez
“receivesmorein actualcompensation” dut hisreassignmerfrom TrainingLieutenanto
Shift Commanderid. T 40.

As aresult,LieutenantVelezhasnotcreateda genuine dispute ofaterialfactthathe
suffereda“materially adversechangan thetermsandconditions of employmentGalabyg 202
F.3dat 640,andthusfails to establisha prima facie caseof employmentiscrimination.

Accordingly, theTown’s motionfor summaryjudgment oriLieutenantvVelez’s
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discriminationclaimswill be granted.
B. Whether the Town’s Legitimate, Nondiscriminatory Reasonfor Lieutenant
VeleZs Reassignmentvas Pretextual

Evenassuming LieutenaMelez couldestablisha primafacie caseof ageor race
discriminationthe Court otherwise wouldismissthis case.

TheTown submitsthatit hasarticulateda legitimate,nondiscriminatoryeasorfor
reassignindnim. Def.’s Mem. at 25. Accordingto the Town,Chief McNeil “reassignedhe
plaintiff becaus®f his frequentinavailabilityduringregularlyschedule[dEhift[s] andapparent
distractionfrom duties duao outsidecommitmentghatcompetedor histime.” Id. at 25-26.In
support, thé& own citesto theaffidavits of Chief McNeil andCaptainEannotti.ld. at 25-27;see
also id.at 4-8 (detailingLieutenantVeleZs perceivedshortcomings during his tenuas Training
Lieutenantandhow Chief McNeil eventuallydecidedo reassigrhim). As aresult,because
Chief McNeil “exercisedhis discretionin thebestinterestsof the departmentdiscretion
providedfor under thecollectivebargainingagreementthe Town submitsthatthe burden now
shiftsto LieutenantVelezto provethatthereasm “is apretextfor illegal discrimination.”ld. at
26-27.

Accordingto the Town LieutenantVelez cannotestablishthatthe Town’sreasorfor
reassigning hinms a pretexfor racediscrimination becauséne hasnodirector indirectevidence
of pretext.ld. at 27-28.In addition, theT own contendghatLieutenantVelez “cannot pointto

anydiscriminatorycommentgegarding hisgeor race,only that hisreplacementvasyounger

2The Town also argues that “[a] generalized feeling that age or race was a motaettngnfan adverse
employment action is insufficient to defeat a motion for summary judgment’sD&Em. at 21. “Because a
discriminationclaim is necessarily implausible absent such an allegation, [the Courthoerghch the question of
whether any hypothetical injury could plausibly have been attributed to discriminatorysdnChung v. Univ. of
N.Y, 605 F. App’'x 20, 23 (2d Cir. 2015) (summary order).
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andnot Hispanic.d. at 29. The Town concludeghatLieutenantVeleZs “agearnd racehad
nothingto dowith theChief's decision.andPlaintiff cannot demonstratgherwise.”ld. at 30.

In responsel,.ieutenantVelezsubmitsthatthe“lack of contemporaneougcords
documentingleficienciesn theplaintiff's work performancesTraining Lieutenants evidence
of pretext.”Pl.’s Opp’nat 23 (footnoteomitted).In additionto these'after-thefact
rationalizations’for LieutenantVeleZs reassignment,ieutenantVelez contendghat Chief
McNeil “nevercommunicatedvith [him] in any mannerito discusgheseallegedshortcomings.”
Id. (citationomitted).Lieutenanielezargueghatajury couldfind thatthe Town “purposely
favoreda Caucasiammployeeover theplaintiff whenit replacedheplaintiff with Rhewasthe
TrainingLieutenant. Id. at 24. Accordingo LieutenantVelez this case‘involvesanassessment
of thecredibility of withessesandthe resolution of competingferenceghatcanbedrawnfrom
disputedfacts,”which makesthe caseinappropriatdor resolution orsummaryjudgment.ld. at
27.

The Courtdisagrees

“Title VII is notaninvitationfor courtsto sit asa super-personndkepartmenthat
reexaminegmployers’ judgments.YaChenChenv. City Univ. of N.Y, 805 F.3d 59, 78d Cir.
2015)(citationsandquotationmarksomitted). Under theMicDonnell Douglasurdenshifting
framework,evenaftertheplaintiff establishes prima facie caseof discrimination the plaintiff
still carriesthe burderof showingthat thedefendantshondiscriminatoryeasonsvere
pretextual See411U.S.at 804.Theplaintiff “maysucceedn this eitherdirectly by persuading
the courtthatadiscirminatoryreasormorelikely motivatedthe employer omdirectly by
showingthatthe employer'profferedexplanations unworthy ofcredencé. SeeTexasDep't of

Cmty.Affairsv. Burding 450U.S.248, 256 (1981).
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LieutenantVelezhasnot metthatburdenhere.

LieutenantvelezadmitsthatChief McNeil, asthe Chief of Police,hasthe solediscretion
to assignandreassigrthe position of TrainindtieutenantPl.’s SMF 113-14, 32seealsoCBA
at 13,Art. 3 84(B) (“At anytime, regardles®f the Shift selectionprocedurethe Chief of Police
may reassigrany Lieutenant.”).ChiefMcNeil “madethe decisiono reassigrit. Velezfrom the
TrainingLieutenantpositionbecausg¢he] felt [LieutenantVelez wasnotputtingin enoughtime
asthe TrainingLieutenantandthe operation athe PoliceDepartmensufferedasa result.”
McNeil Aff. § 14,ECFNo. 31-3at4 (July 24, 2019).To addressChiefMcNeil's relianceon
CaptainEannotti'sassertionsegarding_ieutenantVeleZs allegedshortcomingsl.ieutenant
Velezrelieson hisown testimony andfocusesmainly on thelack of contemporaneougcords
documenting his shortcomings.

A lack of contemporaneougcordshowever, does nareatea genuine issue ohaterial
factthatLieutenantVeleZs reassignmentaspretextial whenthe Town hasofferedlegitimate
nondiscriminatoryreasongor doingso, particularlywhenLieutenantVelezconcedeshatheand
hisimmediatesupervisor did noagreeon the apprazh to the job,asdiscussedurtherbelow.
SeeReevey. Sanderson Plumbing Prodfnc., 530U.S.133, 148 (2000§‘[Aln employer
would beentitledto judgmentasamatterof law if therecordrevealedsome other,
nondiscriminatoryreasorfor the employes decision, oif theplaintiff createdonly aweak
issueof fact asto whether the employeri®asonvastrue andtherewasabundantand
uncontroverted independent evideticat no discriminationhadoccurred.”(citationsomitted));
Fisherv. Vassar Coll, 114 F.3d 1332, 1335-38d Cir. 1997)(“The ultimateburdenof
persuading th&ier of fact thatthe defendantntentionallydiscriminatedagainstthe plaintiff

remainsatall timeswith theplaintiff. Any legitimate,nondiscriminatoryreasorwill rebu the
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presumptiortriggeredby theprimafaciecase.”(citationomitted)) seealsoMcGuire-Welchv.
House of the Good Shepher®0F. App’x 58, 61(2d Cir. 2018)(summaryorder)(“While an
inferenceof pretextmay arisewherean employer’s deviatiofrom its proceduresesultsin the
challengecemployment decision, threcordheredemonstrateao suchdeviation.”(citing Stern
v. Trs. of ColumbiaUniv., 131 F.3d 305, 313-14d Cir. 1997)).

“[A] reasoncannot be provetb be‘a pretextfor discriminatiori unlessit is shownboth
thatthereasonwasfalse,andthatdiscriminationwastherealreason.’St.Mary’s Honor Ctr. v.
Hicks 509U.S.502, 515 (1993femphasisn original).In responséo the Town’slegitimateand
nondiscriminatoryreasorfor firing him, Lieutenantelezhasnot providedanyrecordevidence
thatany decisionmakediscriminatedagainstor harboredanimustowardhim becausef hisage
or hisrace.SeeHowev. Town ofHempstead2006WL 3095819at *7 (2d Cir. 2006)(“This
connectiorfbetweendiscriminatorycommentsandanintentto discriminatelexistsif the
commentsveremadeby thedecisioamakeror by someongho hadgreatinfluenceoverthe
decisionmaker.”).InsteadieutenantVelez contendghat his “adopt[ionof] hisown methods
andproceduregor administeringhe operationsf the Training Division’incurred“the enmity
of Eannoti,asevidencedyy his constant complainirtg McNeil.” PI's Opp’nat 28.

But LieutenantVelezdoesnot allegethat CaptainEannotti—or anyondpr thatmatter—
harboreddiscriminatoryanimus towards hirbasedon hisraceor age® SeeBurding 450U.S. at
256 (“The plaintiff retainsthe burden opersuasion. . .to demonstratéhattheprofferedreason

wasnot thetruereasorfor the employment decision. . .). LieutenantVeleZs conclusory

31n fact, although the Town mentiohgeutenantVelez’s reference of “several stray comments by McNeil” dyrin
his deposition, Def.’s Mem. at 22 (“Plaintiff acknowledged that he could not cotfmeset comments years earlier

to his reassignment.”)ieutenantVelez does not mention any comments made by Chief McNeil in his opposition.
Lieutenantelez describepast interactins with Chief McNeil as him making “sarcastic” remarks or “venting”
aboutLieutenanielez's request for overtime, but he does not allege any connection to distdrgianimus on

the basis of age or race to satisfy his burden of establishing pretext.
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allegationghatChief McNeil’s legitimatenondiscriminatoryeasorfor firing himwas
pretextualarenot supported bgdmissiblesvidencean therecord SeeHolcombv. lona Coll,
521 F.3d 130, 1372d Cir. 2008)(“Evenin thediscriminationcontext, however, plaintiff must
providemorethanconclusoryallegationgo resistamotionfor summaryjudgment”);Grillo v.
N.Y.C. Transit Auth291 F.3d 231, 23&d Cir. 2002) (finding “insufficient’plaintiff's
argumenfor his employmentliscriminationclaimsbecausde“has donelittle morethancite to
his allegedmistreatmenandaskthecourtto concludehatit must havéeenrelatedto hisrace”
(intemal citations,quotationmarks,andformattingomitted))

As aresult,otherthanLieutenantVelez’s speculation about theasorfor his
reassignmenthereis norecordevidencdo support the notiothatthe Town’sreasongor firing
LieutenantVelezwereamerepretextfor ageor racediscrimination.

Accordingly, LieutenantVeleZs claimsof ageor racediscriminationunder theADEA
andTitle VII will bedismissed.

C. TheCFEPA Claims

Having dismissed all dfieutenant Velez's federal claims, the Court declines to exercise
supplemental jurisdiction over his state law claims, and dismisses them for ladkdi€jion.
See28 U.S.C. 8§ 1367(c)(I)The district courts may decline to exercise supplealen
jurisdiction over a claim under subsection (a) if . . . the district court hamssgisd all claims
over which it has original jurisdiction.”see, e.g.Castellano v. Bd. of Tr937 F.2d 752, 758
(2d Cir. 1991) (quotinggnited Mine Workers v. Gibb883 U.S. 715, 726 (1991) (“[1]f the

federal claims are dismissed before trial . . . , the state claims should be dismisssi’).
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CONCLUSION
For the foregoing reasons, the Tdsvmotion for summary judgment GRANTED.
The Clerk ofCourt is respectfully directed to close the case.
SO ORDERED at Bridgeport, Connecticut, this 6th dayMsdrch, 2020.
/sl Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE

22



	RULING AND ORDER ON MOTION FOR SUMMARY JUDGMENT

