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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

J.S.R. by and through his next friends J.S.G.
and Joshua Perryand V.F.B. by and through
her next friends A.B.A. and Joshua Perry

No. 3:18-cv-01106-VAB

Plaintiffs,
V.

JEFFERSON B. SESSIONS, Ill, et al.,

Defendants

RULING AND ORDER ON MOTION FO R A PRELIMINARY INJUNCTION

On July 5, 2018, J.S.R. and V.F.B. (“Pldisti), two children, who were separated from
their parents after crossing tlwsuntry’s southern border, filed a motion for preliminary
injunction against numerous fedegalvernment officials and entitiegollectively
“Defendants” or the “Government”), seeking@rder that would “(1gnjoin[] Defendants from
continuing to detain Plaintiffs J.S.R. or V.E.Baintaining their separation from their parents,
or delaying release to suitaldponsors; and (2) after parendachild confer, order[] Defendants
to release J.S.R. and V.F.B. by July 13, 2018 saitable sponsor or to reunite with their

respective parents, as directsdthe Plaintiffs.” Mot. for TRGat 1, ECF No. 17; Mot. for TRO

1 The Defendants are: Jefferson B. Sessions I, Attorney General of the United States; DepartmentasicHomel
Security (“DHS"); Kirstjen Nielsen, Secretary of DH3.S. Customs and Border Protection (“CBP”); Kevin K.
McAleenan, Commissioner of CBP; U.S. Immigration &wstoms Enforcement (“ICE”); Ronald D. Vitiello,
Acting Director of ICE; U.S. Citizenship and Immigati Services (“USCIS"); L. Fancis Cissna, Director of
USCIS; U.S. Department of Health and Human Sen(it¢idS”); Alex Azar, Secredry of the Department of
Health and Human Services; Office of Refugee Resettlefff@RIR"); and Scott LloydPirector of ORR. Compl.,
ECF No. 1.
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at 1, ECF No. 43. Defendants opposed the moE@# No. 46. The Court held a hearing on July
11, 2018. ECF No. 52.

For the following reasons, the motion for a preliminary injunctiddBRANTED IN
PART AND DENIED IN PART .

Recognizing, as all parties have, that the trt®nal rights of J.S.R. and V.F.B. have
been violated, and that irreparable harm lasioed as a result, the motion for a preliminary
injunction iSGRANTED and relief directed towards the effects of the constitutional violation
suffered by these minor children, namely trauma or more precisely, Post-Traumatic Stress
Disorder (“PTSD”), shall be provided.

At the upcoming hearing diWednesday, July 18, 2018 at 11:00 a.neach party shall
present a plan for addressing the childréhl$SD not only up to and including family
reunification, but also after it. Blir respective parents, J.S.@daA.B.A., are ordered to be at
this hearing and the Court therefore will issue writs of habeas caddestificandunto ensure
their availability for testirony, to the extent warranted.

To the extent that J.S.R. and V.F.B. seekediate reunification with their respective
parents, the motion for a preliminary injunctiodBENIED . As further discussed below, such
relief is being addressed by ahet court. Indeed, these pareats class members and therefore
parties in that other case and any such refiefil be obtained in and through that proceeding.
l. FACTUAL AND PROCEDURAL BACKGROUND

A. Facts

Dr. Andrés Martin, M.D., M.P.H., a child pdyiatrist with “more than twenty years of

experience interviewing, assagg and treating vulnerable itdren, including survivors of

2 The facts are based on the partigstten submissions, as well as testimony and oral argument at the Huly 11
preliminary injunction hearing.



trauma,” testified before the Court on July"1$eeDecl. of Andrés Maih (“Martin Decl.”),
Mot. for TRO, ECF No. 17-5 (ltsxg numerous credentials@publications). Dr. Martin, a
professor of child psychiatry at the Child Studyh@e at Yale Universityschool of Medicine, is
also the Medical Director of the children’syiiatric Inpatient Seige at Yale-New Haven
Children’s Hospital, a sixteen-bed in-patienitdor children under age fourteen with serious
psychopathology. The Court found him to be qualites an expert in child psychiatry.

Dr. Martin and a team of child psychologistiterviewed J.S.R. and V.F.B. in Spanish on
July 1, 2018. Using two standardized instruraetitey diagnosed both children with post-
traumatic stress disorder (“PTSD”). The followifagts are based on Dr. Martin’s testimony and
other information submitted by the parties. dther withesses were called at the hearing,
although the Court considered the variousdaffits and other documents submitted by the
parties.

1. J.S.R.

Dr. Martin testified that J.S.R., a nine-yadd boy, fled with his father from Honduras
after his grandparents were murdered and the bbdyamily friend was left in his backyard.
While in Honduras, J.S.R. had witnessed gaongewnce, including witnessing his grandmother
dead, with her body tossed in a river and temkrsplit open. He also saw the dead body of
someone he knew from his neighborhood droppéis backyard. That second murder was
blamed on his father by gang members who had megmated threats tos father. Dr. Martin
reported that, as far as J.S.R. knewfdiser was being framed for the murder.

J.S.R. has a strong and loving bond andim#lahip with his father, whom J.S.R.
identifies as the key protectandrole model in his life. While thtwo were traveling, his father

would find work so that he could bring home food for J.S.R., and J.S.R. reported to Dr. Martin



that there would be times when his fathermid eat so that J.S.R. could eat. Dr. Martin
explained that the trip from Honduras to Texas wat itself a particuléy traumatic event for
J.S.R.; it was long, arduous, hot, and there lwanger, but it was ndself traumatic.

J.S.R. and his father arrived in HidaJdg'exas, and were confined in freezing
conditions—J.S.R. described being held irfiaa box” or “freezer"—and were eventually
transferred to an immigration ation center. J.S.R. describtiedDr. Martin being puzzled and
surprised by the last time that he saw his fatHerexplained being told & his father was going
to sign some paperwork and that he vddog right back, but he never returned.

According to Dr. Martin’s testimony, J.S.Bxperienced being kept in a windowless cage
with other young children for apmximately four days while he&as being transferred to the
custody of the Office of Refugee Resettlem@BRR”). He is now with Noank Community
Support Services, Inc. (“Noank”), in Grotongi@hecticut. His fathels now located at a
detention center in Texas. Befdre filing of this lawsuit, J.S.R. had spoken with his father two
times over the three weeks at Noank.

Dr. Martin reported that J.S.Hoes not sleep well, does naidt adults, and is depressed
and tearful. He is terrified of the prospecteturning to Honduras, because of his fear of gang
violence there and the harm that abbkfall his father or his family.

Dr. Martin successfully employed two standized instruments commonly used for a
diagnosis of PTSD with J.S.R. The first, theuima health questionnaire (“THQ"), is a list of a
wide array of potentially traumatic events. J.&é&ared 14 out of a total of 23 points on that
scale. The second, the childhood piatimatic stress symptornade, quantifies the symptoms
of PTSD and has a maximum score of 51, with a score of 15 or higher qualifying a child for a

diagnosis of PTSD. According fr. Martin, J.S.R. scored 38, wh Dr. Martin described as an



extraordinarily high score. Dr. Martin tesgtil that J.S.R. has a full-blown acute PTSD
symptomatology, on top of a chronic, tradmdackground, resulting in a more pronounced
trauma.

2. V.F.B.

According to Dr. Martin, V.F.B., a fourteeregr-old girl, fled with her mother from El
Salvador after her step-father was killed lyaag. They entered the United States mid-May
2018, and reportedly were held in freezing ¢tods near the border while they awaited
removal proceedings.

Dr. Martin observed that V.F.B. has as®-knit relationship with her mother. She has
learned crafting skills from her mother, and tieye survived togethéinrough the murder of
V.F.B.’s step-father and an arduous trek fronsBlvador to Texas. DMartin explained that,
like J.S.R.’s journey, V.F.B.’s trip itself wamt especially traumatic; the separation from her
mother, however, did result in considerable trauma.

One day at the detention center, V.F.B. wertake a shower. When she returned, her
mother was gone.

On May 16, 2018, the Government transfeide.B. to ORR custody and detained her
in Noank. Her mother is in a detention center in Texas. During the six weeks preceding this
litigation, V.F.B. had spoken with her mottmice. She has since had more contact.

On July 1, 2018, Dr. Martin’s team intervietv€.F.B. and found her affect to be blunt
and flat. Uncomfortable talkingbout the material, she woulddkiher face behind her arm or
shy away from the interviewer. During the interview, she cried often.

The team attempted to apply the same twoddrdized instruments with V.F.B. On the

childhood post-traumatic stress symptom scalg,B/.scored 21 out of 51. A score of 15 or



above is considered consistent with PTSD. Haent had more difficulty ursg the trauma health
guestionnaire because V.F.B. had difficultgaerring many questions and often avoided them.
Dr. Matrtin considered her so distressed thatdild not understand certain simple concepts and
therefore could not answtre questions coherently.

Dr. Martin expressed grave concern for thidechan if they are not reunited with their
families, and he testified that there likelyiMae both short-term and long-term physical and
mental health consequences for the childrenex#ained that symptoms of trauma, including
sleeplessness, depression, anxiety, tearfulaagshopelessness, will not remit on their own, and
that the children are at risk for mental healimsequences, including hagtrates of depression,
anxiety, symptoms of PTSD, substance abuse dis®rdnd more. They aa¢so at a higher risk
of physical conditions, such as cardio-vdacdisease, diabetes, and even cancer.

Dr. Martin recommended that the most intpot remedy for both children would be to
take away the traumatic stressor, J.S.R.’s séparitom his father and V.F.B.’s separation from
her mother. Dr. Martin also recommended that theyeunified in a nontiessful environment,
where they could have freedom of movemepgce, safety, and access to schools. He also
recommended that the children have ongoiagrra-informed psychloérapy and care. He
expressed that the timing ofetineunification mattered: that the children had already been
separated from their parents toado and that every day addstbhe gravity of their situation.

B. Procedural History

On July 2, 2018, J.S.R. and V.F.B. each fiminplaints and petitions for habeas corpus.
Compl., ECF No. 1. Each plaintiff also filedmotion for a hearing. ECF No. 8. On July 3, 2018,

the Court granted the motion, ECF No. 9, and kadielephonic status conference. ECF No. 12.



After the conference, the Court issued a scheduwrder that set a bfieg schedule and a date
for a hearing on an anticipated motion for a preliminary injunction. ECF No. 13.

On July 5, 2018, J.S.R. and V.F.B. each filed a motion for a temporary restraining order
or a preliminary injunction. ECF No. 17; ECF Mt8. That same day, J.S.R. and V.F.B. each
filed a motion for a writ of habeas corpad testificandumseeking to compel the Government to
produce J.S.R., V.F.B., anceih parents at the July $hearing. ECF No. 18.

The Court granted in part and deniegbart the motion for a writ of habeas coraus
testificandumOrder on Motion for Writ, ECF No. 2Bupplemental Order on Motion for Writ,
ECF No. 37. The Court denied the motion tanceand the in-person appearance of J.S.R.’s
father and V.F.B.’s mother on July.10rder on Motion for Writ at 2. The Court required,
however, that the Government make appropaatmmmodations to ensure that the parents
could speak with thehildren on July 9 and July 18, and so that the parsntould appear at the
July 11" hearing through a videoconferentmk.at 2, 8. The Court also commanded the presence
of J.S.R. and V.F.B. in person at tearing. Supp. Order on Motion for Writ at 2.

The Court also noted thtite Government is purportedly the process of complying
with an Order from the Southern District ofli@ania, which, as relevant here, requires United
States Immigration and Customs Enforcemen€C(H#.") to, “[u]nless there is a determination
that the parent is unfit or presents a dangénécchild, or the paremtffirmatively, knowingly,
and voluntarily declines to be reunited with thdcth. . reunify all Clas Members [i.e., parents]
with their minor children age five (5) and over withimrty (30) days of the entry of this Order.”
Order on Motion for Writ at 3—4 (citinyls. L. v. U.S. Immigration and Customs Enforcement
(“.C.E.”) , No. 18CVv0428 DMS (MDD), 2018 WL 312948#,*1 (S.D. Cal. June 26, 2018)

(the “California Order”)). The Qler applies to the following clas“All adult paents who enter



the United States at or between designated ports of entry who (1) have been, are, or will be
detained in immigration custody by [the Unit8thtes Department of Homeland Security
(‘DHS)] and (2) have a minor child who is orlbe separated from them by DHS and detained
in the [Office of Refugee Resettlement ((ORR{IRR foster care, or DHS custody absent a
determination that the parent is urfitpresents a danger to the chilMs. L, 2018 WL

3129466, at *3 n.5.

The Court ordered the Government talfeete communication beveen J.S.R., V.F.B.,
their counsel, and their parents, on Monday, JlilyTeesday, July 1) and Wednesday, July
11™. Order on Motion for Writ at 7. The Court alsatsd that, if it denied J.S.R.’s and V.F.B.’s
motions for preliminary injunctions, but the Gorment did not comply with the California
Order by July 26, 2018, the Court would hold#rer hearing on July 27, 2018, at 10:00 a.m.,
and a writ of habeas corpad testificandunwould issue and the Government would be required
to make arrangements to transport J.S.R.’s father and V.F.B.’s mother to that heéaaing.

The Court held another telephonic gtatonference on July 9, 2018. ECF No. 32.
Plaintiffs orally moved to consolidate the two cageS,R. v. Sessiondo. 3:18-cv-1106, and
V.F.B. v. Sessiondlo. 3:18-cv-1110. ECF No. 33. &lCourt granted the motion and
consolidated the cases int&.R and V.F.B. v. Sessiph®. 3:18-cv-1106. ECF No. 35.

Plaintiffs also filed motions for J.S.Rfather, J.S.G., and V.F.B.’'s mother, A.B.A,,
respectively, to appear as eachidh next friend. ECF Nos. 48, 49.

On July 11, 2018, the Court held a heanghe motion for a prighinary injunction.

The parents appeared through wdeleconference, and the Cogranted Plaintiffs’ motions to

add each parent, in addition to JoshuayP@s each child’s next friend. ECF Nos. 53354.

3 Before their parents were addedtzsir next friends, the children were represented by and through their next
friend, Joshua Perry, who is the Deputy Director of Connecticut Legal SeiSestsCF No. 18-4. On July 9, 2018,
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I. STANDARD OF REVIEW

The Second Circuit applies similar standards for temporary restraining orders and
preliminary injunctions, “and district courtmve assumed them to be the sarSeg Foley v.

State Elections Enforcement CompiXo. 3:10CV1091 (SRU) (D. Conn. July 16, 2010), 2010
WL 2836722, at *3 (quotindllied Office Suppliednc. v. LewandowskR61 F. Supp. 107, 108
n.2 (D. Conn. 2005)Preliminary injunctive relief is aaxtraordinary remedy and is never
awarded as a matter of righ¥inter v. Natural Res. Def. Council, In655 U.S. 7, 24 (2008).

“A plaintiff seeking a preliminary injunction nstiestablish that he is likely to succeed on
the merits, that he is likely to suffer irreparablenman the absence of preliminary relief, that the
balance of equities tips in his favor, andtthn injunction is in the public interesieéw York
Progress and Prot. PAC v. WalsI33 F.3d 483, 486 (2d Cir. 2013) (quothinter, 555 U.S. at
20); see also Jolly v. Coughliif6 F.3d 468, 473 (2d Cir. 1996) (“In most cases, a party seeking
to obtain a preliminary injunction must establtlat it will suffer irreparable harm in the
absence of an injunction and damstrate either (1) ‘Bkelihood of success on the merits’ or (2)

‘sufficiently serious questions g to the merits to make themfair ground for litigation and a

the Court issued an Order requesting that Plaintiffs fubiseaddress Mr. Perry’s atus as the children’s next

friend. ECF No. 36see alsd~ed. R. Civ. P. 17(c)(2) (providing that a minor “who does not have a duly appointed
representative may sue by a next friend or by a guardian ad litdthidmore v. Arkansag95 U.S. 149, 163-64

(1990) (explaining that burden is on “next friend” to establisrst . . . why the real party in interest cannot appear

on his own behalf to prosecute the action . . . . Second, the ‘next friend’ must be truly dedittadukst interests

of the person on whose behalf he seeks to litigate,” and that some courts also require the “next friend” to “have some
significant relationship with the real party in interest.”).

Plaintiffs moved to add J.S.R.’s father, J.S.G., akdB/'s mother, A.B.A., as their next friends, and at the
hearing, Plaintiffs explained that they intended to add the parents in addition to JoshuBheebgurt granted the
motions, and with the additional presence of the children’s parents as next friergisedkion of representation has
been properly addressecf. T.W. by Enk v. Brophg§24 F.3d 893, 897 (7th Cir. 1997) (“[T]he next friend must be
an appropriate alter ego for a plaintiff who is not able to litigate in his own right . . . ordinarily the eligible will be
confined to the plaintiff's parents, older siblings (if there are no parents), or a consendatwr guardian, akin to
a trustee; that persons having only an ideological statkeeinhild’s case are never eligible; but that if a close
relative is unavailable and the child has no conflict-fremeral representative the court may appoint a personal
friend of the plaintiff or his family, a professional whashaorked with the child, o desperate circumstances, a
stranger whom the court finds to be especially suitable to represent the child’s interests in the litigation.”).

9



balance of the hardships tipping decigédi the movant’s favor.”) (quotingvaldman Publ’'g
Corp. v. Landoll, Ing.43 F.3d 775, 779-80 (2d Cir. 1994)).

A court will presume that a movant has eished irreparable harm in the absence of
injunctive relief if the movant'slaim involves the alleged deprivation of a constitutional right.
See Mitchell v. Cuom@48 F.2d 804, 806 (2d Cir. 1984) (“Whan alleged deprivation of a
constitutional right is involved, nsb courts hold that no further showing of irreparable injury is
necessary.”) (quoting 11 C. Wright & A. MilleFfederal Practice and Procedur8 2948, at 440
(1973)). “In deciding a motion for preliminary umction, a court may consider the entire record
including affidavits anather hearsay evidencelbhnson v. Newport LorillardNo. 01 Civ.

9587 (SAS), 2003 WL 169797, at *1 (S.D.N.Y. Jan. 23, 2003).
.  THE PARTIES’ ARGUMENTS

A. J.S.R.and V.F.B.

Plaintiffs seek a preliminary injunctian the grounds that forcibly separating the
children from their parents: Yiolates the children’s sutantive and procedural Fifth
Amendment due process rights; (2) denies tlildreim’s equal access to the asylum program and
constitutes disability discrimiti@n under the Rehabilitation Act; ) 8iolates the Administrative
Procedure Act; (4) and deprives the childreeaal protection under the laws. Mot. for TRO at
10. Plaintiffs argue that, “[b]ecause the childrem ldeely to succeed on the merits on these four
claims, and because the remaining applicablefaateigh in favor of Plaintiffs, this Court
should grant J.S.R. and V.F.B. a temporary rastrg order or, in theleernative, preliminary
injunctive relief.”Id.

First, Plaintiffs argue that J.S.R. and \BF.as persons in the United States, have been

deprived of their substantive due process rightder the Fifth Amendment of the United States
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Constitution. Mot. for TRO at 10-11. Plaintiffs argue that they have “a protected liberty interest
in being reunited with their parentdd. at 11. Plaintiffs also argue that “the government lacks
any legitimate, let alone conlpieg, interest in the separatiai these children from their
families.”Id. at 11-12.

Plaintiffs argue that “[d]ue process forbithe government froseparating parents and
their children unless there is a case-specific detation that separation is in the best interests
of the child—as, for instance, when the chiléhislanger or the parent is shown to be unfd.”
at 12. Plaintiffs argue that there has not beehauld not be a case-gifec determination that
J.S.R. and V.F.B. should have been separatedtfiemparents, and thatstead, the separation
has caused “significant and on-going traunhd.”

Plaintiffs also argue that they are likelysiocceed on their claim that Defendants have
violated J.S.R. and V.F.B.’s procedural duegass rights under the Fifth Amendment because
they were forcibly separated from their pase“without any—Ilet alone the constitutionally-
required—process that is due before familieslmmdefinitely split up.” Mot. for TRO at 13.
Plaintiffs argue that procedurdiie process would have require@re-deprivation hearing before
the Government could separate children frogirtparents, given “the enormous stakes of
removing a child from the care of their pareautsl placing them into the custody of the state.”
Id. at 14. Here, Plaintiffs arguhefendants failed to providenyprocess at all, before or after,
tearing J.S.R. and V.F.B. from their parentd.”Plaintiffs argue that, “[a]t theery least
procedural due process requires affectedgmbte given notice aralset of procedural
opportunities to protect their liberty interestil”

Plaintiffs also argue that, by separatinggé children, who are aently suffering from

PTSD, from their parents, the Government hasthier limited the children’s ability to access . .

11



. the most crucial support theilkclen need at this moment-héir parents—and thereby is
unlawfully denying them equal access to a federal program.” Mot. for TRO s¢dZ U.S.C.
8 794(a). Plaintiffs argue thatdlthildren are suffering from trena-related mental disabilities,
both as a result of their forced separations froair farents and also asesult of trauma they
endured before entering the United States.

Plaintiffs argue that Defendantare violating the Rehabilitation Act through their failure
to provide J.S.R. and V.F.B. reasonable accoduations in the asylum, removal, and sponsor
placement processesdd. at 18. Plaintiffs argue that “Deidants have failed to implement
available and reasonable accommodations, sucduaging the children with their parents and
releasing them from detentiorid. Plaintiffs also argue thdDefendants intentionally are
preventing the children from turning to their parents for counsel anstasce in coping with,
processing, and speaking about the experiencaslehce, persecution, amhalss that contributes
to their disability and form theasis for their asylum claimsld. at 19.

Plaintiffs also argue th&defendants’ actions violate the Administrative Procedure Act
(“APA") because Defendants have failed teegadequate reasons for their actions, and
Defendants have instead arbitradiyd capriciously sepated the children from their parents,
sacrificing their “important and fundamentaghts” without a legitimate reason for doing &a.
at 19-21.

Finally, Plaintiffs argue that Defendants’aifgon to separate the children from their
parents was driven by animus againsglividuals of Latino ethnicityld. at 23. Plaintiffs argue
that “Defendants’ coerced family separatiotiggg while facially neutal, violates equal
protection for two reasons: (1) it was applieaidiscriminatory fashion, and (2) it was

motivated by discriminatory animus aresulted in a discriminatory effectd. at 24. Plaintiffs
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argue that the policy discriminat@gainst people in the “Northefiniangle” of Central America,
including Honduras and El Salvador, the coestfrom where J.S.R. and V.F.B. came,
respectivelyld. They also assert that “the consistem#igialized statements of the president and
his top advisers demonstrate that their farsdparation policy was motivated by animus, and
the evidence shows that it resdlte a discriminatory effect.d. at 25.

B. The Government

Defendants object to Pldifis’ motion for a preliminary injunction. Defendants argue
that Plaintiffs’ lawsuits, which seekuaification by July 13, 2018nterfere with the
Government’s ongoing effort to plement the relief ordered Ms. L, 2018 WL 3129486. Opp.
to Mot. for TRO at 25-26. Defendants arguat timere is substantial overlap whts. L, and
that “[d]uplicative litigaton is disfavored in the federal coubiscause of the risk of inconsistent
judgments, as well as the waste @ garties’ and judial resources.Id. at 27.Defendants
argue that they have “alrdaundertaken extensive efforts towards compliance with the
preliminary injunction order.Id. at 29.

Defendants “do not dispute plaintiffs’ allégen that their separation from their parents
was, and remains, traumatic,” and instead argaie*Blaintiffs are receing excellent care, both
medical and otherwise, in the mosast restrictive environment availabled” at 30. Defendants
represent that they are “willing to complytlvany reasonable accommodation requests made on
behalf of the children,” but that theydte received no accommodation requests relating to
providing care to the PlaintiffsId.

Defendants explain that Noank is licenggdthe State of Connecticut to provide
residential care to children, atitht it is “set up much like a gap home and is located near the

Mystic River.”ld. at 31. Defendants state tlitais staffed “with a teaar, medical coordinator,
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clinician, case manager, supeorisdirector as welhs 8 youth care workers,” that the children
attend school, and that they “engage variety of recreational activities daily at local parks in
the community or at the local YMCAIUY. Defendants assert that J.SpRays soccer and “is also
a great artist and is constandlyrprising his therapists thipictures he has drawnd.
Defendants assert that V.F.B. is social with other teenage girls, does art projects, and plays
basketballld. Defendants assert that both childrea iar“excellent health,” neither takes
medication, and “the medical coordinator hasrepbrted any concernsahthe children have
any mental health conditions wh warrant psychiatric treatmeor psychotropic medications.”
Id. Defendants represent that the children receieekly individual counseling, semi-weekly
group therapy, and that they frequently drop in to say hello to their therapist without an
appointmentld. at 32.

Defendants argue that, according to the “midmgalth clinician working directly with
Plaintiffs, neither child has demonstrated sewm®tional distress g@hysical reactions as a
result of being separated from their parentad that “[t]here are likeise no recent reports of
nightmares, flashbacker depressed moodd. at 33—34. Defendants argue that, “[w]hile the
Plaintiffs at times are appropriately sad and tearful when they speak to their respective parents,
and would, of course, like to be reunified witteir parents or another relative as soon as
possible, they are now adjusting well to lfeNoank and have expressed some joy and
happiness in taking part in ondiry recreational activities provided for the children at the
shelter.”Id. at 34.

Finally, Defendants represent that the Govemirigein the process of reuniting J.S.R.
and V.F.B., and will continue to make effortsctumply with the California Order. Specifically,

one of V.L.B.’s aunts “submitted a sponsorshgplication yesterday, July 9, 2018,” but the
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“application is incomplete because Plaintiff V.F.B.’s mother has not yet decided whether to sign
a consent form in support of the applicatidil.”at 35—-36. And, the Government represents,
“agents were working on Plaintiff J.S.R.’s reunifioatwith his father prior to the filing of this
litigation and the agentsave continued working on this process|[d’ at 36.
IV.  DISCUSSION

Both parties in this case have recogniitet the constitutional rights of J.S.R. and
V.F.B. have been violated, and that irrgggde harm has and will continue to resSke, e.g.
Mot. for TRO at 12 (arguing that family separation is unconstitutional and that it has caused
“significant and on-going trana” to J.S.R. and V.F.B.}ee als®pp. to Mot. for TRO at 25-26
(noting that the Government is implementing, clodllenging, the relief ordered by the Southern
District of California inMs. L); id. at 30 (conceding that theilthren’s “separation from their
parents was, and remains, traumatic”).

The Government argues, however, that@ourt should deny eliminary injunctive
relief so that the Government has a meaningfyortunity to comply vth the California Order
and reunite the children affected by thatl€@r including J.S.R. and V.F.B., by July kf.at 36.

For the following reasons, the Court agreegart and disagrees in part. The Court grants
preliminary injunctive relief to address the constitnal injury that the parties agreed occurred,
namely the children’s trauma as a result of thatonstitutional separation from their parents.
The Court denies preliminamgjunctive relief requiring te immediate reunification of the
children with their parents,rmatter before another court.

A. Likelihood of Success on the Merits

First, the Court finds that Plaintiffs are ligdb succeed on the merits of their claim that

J.S.R. and V.F.B. suffered a constitutionalaiion. The Government has not challenged the
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California Order, and the parties agree thabnstitutional violation occurred when the
Government separated children from their parefiioth on the basis of substantive due process,
as the separation deprived the children ofrthght to family integrity, and procedural due
process, as J.S.R. and V.F.B. were given ric@@nd no fair opportunity for a hearing before
being separated from their parerse Ms. 1,..2018 WL 3129486, at *8 (“This practice of
separating class members [i.e., migrant parerdsj their minor children, and failing to reunify
class members with those childrevithout any showing the parastunfit or presents a danger
to the child is sufficient to find Plaintifisave a likelihood of success on their due process
claim.”); cf. Santosky v. Kramegé55 U.S. 745, 753 (1982) (noting “absence of dispute
reflect[ing] historical reognition that freedom of personal cb®in matters of family life is a
fundamental liberty interest protected by the Fourteenth Amendm8&wotijherland v. City of
New York 680 F.3d 127, 142 (2d Cir. 2012) (“TReurteenth Amendment imposes a
requirement that except in emergency circuntanjudicial process must be accorded both
parent and child before removaltbk child form his or her paréstcustody may be effected.”);
Mathews v. Eldridge424 U.S. 319, 332 (1976) (“Procedutlale process imposes constraints on
governmental decisions which demiindividuals of ‘liberty’ or ‘woperty’ interests within the
meaning of the Due Process Clause efFifth or Fourteenth Amendment.”).

The Court agrees that the Government violated J.S.R.’s and V.F.B.’s constitutional rights
by forcibly removing them from their paremtéthout due process of law. The Government
failed to provide the children with notice @hearing, instead takirigeir parents, while
distracting the childrerSee Brock v. Roadway Express, 1481 U.S. 252, 261 (1987) (“Though
the required procedures may vary according torttezests at stake ingarticular context ‘the

fundamental requirement of due process is thpodpnity to be heard at a meaningful time and
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in a meaningful manner.”) (quotindathews 424 U.S. at 333). Even now, the Government has
not established a compelling reason for depghre children of their family integrity—
depriving them of their primgrand only consistent source @fpport—or that its policy was
narrowly tailored to achiee that compelling reaso8ee Stanley v. lllingjgl05 U.S. 645, 658
(1972) (“The integrity of the family unit has fiod protection in the Due Process Clause of the
Fourteenth Amendment [and] the Equal ProtettClause of the Fourteenth Amendment.”)
(internal citations omittedsee also Bohn v. Cty. of Dakp#& 2 F.2d 1433, 1435 (8th Cir. 1985)
(“The privacy and autonomy ofralial relationships involved ia case like this are unarguably
among the protectable interests which due@ss protects. We can conceive of no more
important relationship, no more basic bond in Aicgar society, than thiee between parent and
child.”).

The Court’s conclusion is also supportedig California Order. Although that case
considered a class of parents, doidren, it held that the parts’ constitutional rights were
violated when they were separated from theildedn, and that this constitutional violation
required reunificationMs. L, 2018 WL 3129486, at *11 (“What Pidiffs do seek by way of the
requested injunction is to uphdldaeir rights to family integrityand association while their
immigration proceedings are underway. This righgcifically, the relationship between parent
and child, is constitutionallgrotected and well established(iternal quotation marks and
citations omitted).

Obviously, the children will be beneficiarieéthat remedy, and this Court acknowledges
that the harm that the Government causedécliildren is connected with the harm that the
Government caused to the parents, asSthehern District oCalifornia identifiedld. at *9

(explaining that family separation policy has caused irreparable harm to parents partly because of
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pain inflicted on their children, and noting tHparents, however, are not the only ones suffering
from the separations,” and that “there ispdgmevidence that separating children from their
mothers or fathers leads to serious, negatnsequences to children’s health and
development,” including higher rates of anyiedepression, PTSD, and more). The California
Order therefore, while it did not directly aéds the children’s constitutional harm, has a
collateral impact on the children and orst@ourt’s approach to this case.

The Court therefore finds that Plaintiffedikely to succeed othe merits of their
constitutional claim.

B. Irreparable Injury

Having established that a constitutional midias occurred, Plaiff are entitled to a
presumption that an irrepable injury has occurre&ee Mitchell748 F.2d at 806 (“When an
alleged deprivation of a constitutional rightnsolved, most courts hold that no further showing
of irreparable injury is necessary.”) (quoting 11 C. Wright & A. Milleederal Practice and
Procedure § 2948, at 440 (1973)). Here aRitiffs have also offered more than enough evidence
to establish that the Government’s actionsrtratized J.S.R. and V.F.B., therefore establishing
an irreparable injurySee Tucker Anthony Realty Corp. v. Schlesirg#8 F.2d 969, 975 (2d
Cir. 1989) (“To establish irreparable harm, pldfstmust demonstrate an injury that is neither
remote nor speculative, but actual and immirig(internal quotation marks and citation
omitted);see alsd_evia-Perez v. Holde640 F.3d 962, 969-70 (9th Cir. 2011) (“In addition, as
we have previously held, ‘[o]ther importantrEparable harm] factoraclude separation from
family members, medical needs, andgmial economic hardship.”) (quotingndreiu v.

Ashcroft 253 F.3d 477, 484 (9th Cir. 200Bn(bany).
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Dr. Matrtin offered evidence that J.S.Rusfgles to sleep, distrusts adults, and is
depressed and tearful. Dr. Martin found thatR.& suffering from PTSD, and that he had an
extraordinarily high score on the childhood post-traumatic stress symptom scale, as a result of
the acute trauma of being separated fronfdtlser, an adult with whom he has a loving,
supportive relationship. Dr. Martin offered evideticat V.F.B. is tearful, avoidant, and has a
blunted and flat affect. She dha score consistent with PTSD the childhood post-traumatic
stress symptom scale, and Dr. Martin explaitied she was so distressed that she had trouble
answering many of his questions. Even if thaurt did not presumereparable harm, as it
should, this evidence firmly establishes it.

As a result, the Court finds that Plaintifilsely would succeed on the merits of their
motion for a preliminary injunction, and that Plaiis established that the Government violated
J.S.R.’s and V.F.B’s constitutional rights to quecess and caused them irreparable h3ga.
Walsh 733 F.3d at 486 (noting that, firthe plaintiff “must establish #t he is likely to succeed
on the merits, [and] that he is likely to sufieeparable harm in the absence of preliminary
relief”).

C. Balance of the Equities and the Public Interest

Finally, the Court must determine whether “baance of equities tips in [Plaintiffs’]
favor” and whether “an injunctiois in the public interest¥Walsh 733 F.3d at 486ee also
Winter, 555 U.S. at 20 (“A plaintiff seeking a prelmary injunction must establish that he is
likely to succeed on the merits, that he is likhsuffer irreparable harm in the absence of
preliminary relief, that the balance of equities fipsis favor, and that an injunction is in the
public interest.”). “As wih irreparable injury, when a pldifi establishes ‘a likelihood that

Defendants’ policy violates the U.S. ConstitutiBhgintiffs have also established that both the
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public interest and thbalance of the equitiesvfar a preliminary injunction.”Ms. L, 2018 WL
3129486, at *10 (quotingrizona Dream Act Coalition v. Brewef57 F.3d 1053, 1069 (9th Cir.
2014)).

Defendants argue that, although Plaintiffsgnauffered a constitutional violation, and
although the trauma of the unconstitutional sepan has harmed them, the balance of the
equities and the public interest disfavor thu@ issuing a preliminary injunction because that
order could interfere with the Government'sligpto comply withthe relief ordered iMs. L,
2018 WL 3129486. Opp. to Mot. for TRO at 25-26. Deffents also argue that the Court should
avoid entering an order duplicze of the California Ordeld. at 27 (“Duplicative litigation is
disfavored in the federal courts because ofifleof inconsistent judgments, as well as the
waste of the parties’ anddicial resources.”) (citin@arapind v. Reno225 F.3d 1100, 1109 (9th
Cir. 2000);Gillespie v. Crawford858 F.2d 1101, 1103 (5th Cir. 1988)).

The Court agrees with Defendants, but onlth® extent that the California Order will
provide relief for J.S.R.’s and V.F.B.’s constitunal harm through reunification. This Court thus
will avoid duplicating the California Ordend the relief provided by that court.

But the California Order addresses a contstihal harm suffered by a class of parents—
not the children who are Plaintiffeere. The cases that Defendarits, admonishing courts to
avoid duplicative litigation, therefe are distinguishable becaukey involve cases “where a
complaint involving the same parties and issues already been filad another district.”
Barapind 225 F.3d at 110%ee also Gillespie858 F.2d at 1102-03 (“[T]he individual class
member should be barred from pursuing his awdividual lawsuit thaseeks equitable relief
within the subject matter afie class action.”) (quotinGreen v. McKaskle770 F.2d 445, 446—

47 (5th Cir. 1985))And even though J.S.R. and V.F.B. will benefit from the remedy required by
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the California Order, that caunecessarily consided only the harms suffed by the class of
Plaintiffs before it—parents—amnbt the two Plaintiffs before ihCourt—J.S.R. and V.F.B.

The Court therefore finds that the balancéhefequities and the public interest both
favor a preliminary injunction, to the extent titatan address the partiemlharms that J.S.R.
and V.F.B. have suffered, and to the extent thase harms are notr@hdy being remedied by
the California OrderSee, e.gMilliken v. Bradley 418 U.S. 717, 738 (1974) (“Traditionally,
equity has been characterized by a practical figyilin shaping its remedies and by a facility
for adjusting and reconcilingublic and private needs.’i. at 744 (“The controlling principle
consistently expounded in our holdings is tiha@t scope of the remedy is determined by the
nature and extent of th@wstitutional violation.”).

At the July 1Y hearing, Plaintiffs indicated thailthough they wanted immediate relief
in the form of reunification and lease for J.S.R. and V.F.B. an@ithparents, if the Court were
not inclined to grant that relief, they wdulequest that the Court order continued daily
videoconferences with the parerasger the Government to provideclear timeline so that the
parents and the children could know whatxpezt, and order psychotherapy for the children.

J.S.R. and V.F.B. are entitled to reliefandress the consequences of the Government’s
unconstitutional separation of thdrom their parents, a harm,dsd on Dr. Martin’s unrebutted
testimony, likely to continue even after family reunificatfon.

At the upcoming status conferenceJuty 18, 2018 at 11:00 a.mthe parties shall

address the form of this relief for J.S.R. an&.8., both before and after family reunification.

4 To the extent that Plaintiffs also sought relief untierRehabilitation Act, 29 U.S.@.794(a), the Administrative
Procedure Act, 5 U.S.C. § 706(2)(A), and the Equal Protection Clause of the Fourteenth Amethén@mirt need
not reach those claims because the only remedies that tinevilbaddress are related tioe trauma that Plaintiffs
endured, which is being adequately remedied by the Court’s decision based on the Due ProcesstiGidrife
Amendment. To the extent that Plaintiffs seek reunificeand release under any oéfle alternative theories, as
discussed above, the Court will not duplicate relief for those who are a part of a class action governed by the
California Order.
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The Court will issue writs of writs of habeas corpdstestificandunto have the parents of
J.S.R. and V.F.B. present for this proceeding. Chert will also issue writs of habeas corjauas
testificandunto have J.S.R. and V.F.B. presenttfte proceeding. As noted in the Court’s
previous order, “[i]f the Court determines at the Jul} héaring that immediate constitutional
relief is warranted before July 2@r that additional proceedingse necessary before July™26
and these proceedings require the physical presg¢rkc8.R.’s father [or V.F.B.’s mother], then
the Court will consider such relief titat time.” Order at 7, ECF No. 23ee also V.F.B. v.
SessionsNo. 3:18-cv-11100rder at 7, ECF No. 18 (regand V.F.B. making the same
pronouncement). Because this proceeding will nddress specific constitutional relief related
to the well-being of the children, the Court beéisut necessary to have them and their parents
there, in the event any testimoisynecessary from either of the children or their respective
parents.

Additionally, while modern tehnology provides opportunitiesrfthe virtual presence of
parties and witnesses at coprbceedings beyond what histaily had been possible, the
logistical challengepresented by the July % preliminary injunction hearing make clear the
necessity of their physical pesce, at least for the July1Broceeding.

V. CONCLUSION
The Court therefore orders the following:

e The Court will hold a status conferenceJuty 18, 2018, at 11:00 a.min Courtroom
Two, 915 Lafayette Boulevard, Bridgeport, Connecticut.

e Atthe July 18 hearing, each party shall present a plan for addressing the children’s
trauma as a result of the Government’sanstitutional separation of the children from
their parents.

e The CourtGRANTS Plaintiffs’ motion for writs of habeas corpasd testificandunfior

J.S.G. and A.B.A. ECF No. 56. Those wiitdl follow in a subsequent order. The
parents shall be brought @ourtroom Two, 915 Lafayet®oulevard, Bridgeport,
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Connecticut, at 9:00 a.m. on July 18, 2018, stmall remain there until the conclusion of
the hearing.

The Court will also issue writs of habeas corpddestificandunfor J.S.R. and V.F.B.,
who shall also be brought to Courtrodiwo, 915 Lafayette Boulevard, Bridgeport,
Connecticut, at 9:00 a.m. on July 18, 2018, stmall remain there until the conclusion of
the hearing.

The Government is directed to continuedoilitate video telecoefences between J.S.R.
and his father, and between V.F.B. andrnether, on a daily basis between July 13,
2018, and July 18, 2018. The Court will determinesthier to continue this contact at the
July 18" hearing.

SO ORDERED at Bridgeport, Conneecit, this 13th day of July, 2018.

/s/ Victor A. Bolden
Victor A. Bolden
UnitedState<District Judge
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