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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

IN RE MARESCA
No. 3:18€v-1146(SRU)

TERRY DONOVAN,
Appellant-Creditor,

V.

MELISSA A. MARESCA
AppelleeDebtor.

RULING ON APPEAL FROM THE UNITED STATESBANKRUPTCY COURT

Appellant-Creditor Terry Donovan (“Donovan’gppead the June 28, 2018 order of the
United States Bankruptcy Coddr the District of Connecticugranting the Appellee-Debtor
Melissa A. Maresca’s (“Marescajotionto void liens thatvereplaced aginstresidential
propertywhere Maresca’s dependatild (“Child”) resides.

For the reasons set forth below, the BankruptoyrCs order isaffirmed.

Background

Maresca filed a Chapter 7 petition on May 12, 20%6eBankruptcy Court’'s Mem. of

Decision (Doc. No. 9-2) at 1. On November 4, 2017, Maresca filed a motion to void the judicial
liens of Donovan, Maresca’s former attorney, and another creditor arguingehaas entitled
to the federal homestead exemption to real property located aii8&l Road in Essex,
Connecticut (“the Property”) pursuant to 11 U.S.C. § 522¢). Although Maresca does not
reside at the Property, hehi@@ stays there when he visits his fathit. Maresca and hezx-
husband have joint custody of the Child. at 3.

Maresca and hexx-husband jointly purchased the Property in 20@b. Maresca’s ex

husband was the original borrower on the mortgage bahhe and Maresdmthexecuted the
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mortgage.ld. At a later date, a second mortgage was recaadadhst thd’roperty. Id. As of
the Petition Date, the total mortgage debt recorded was approxin$&@$;899.26, with
Maresca owning at least a hadferest n the Propertyld. at3, 10 n.6.

In 2011, ,Maresca and her eéxusbandnitiated a divorceactionandMaresca retained
Donovan as her attorneyd. at 3 Theactionresulted in a divorce decree in 2018. As of the
Petition Date, th€hild was a minor and a dependent of Maredda.The divorce deree
awarded’joint legal custodyto Maresca and to hex-husband, with the Child*primary
residence” to be with Maresc#d. at 3-4. Thedivorce decree noted that the Property would be
sold after final entry of the divorce ctee but the parties agreed to modify themeto dehy
the sale of the Propertyd. at 4.

Prior to the Petition Date, Donovan obtained a state court judgment againstdfares
unpaid legal fees in relation to her representation in the divorce action in the amount of
$70,943.00.1d. As a result, gudgmentien was placed on the PropertgeeDonovan’s Mem.
in Supp. of Mot. to Reverse (Doc. No. 9-1) atAk of the Petition Date, the dwsband resided
at the Property anillaresca residein a rental apartmemh another town. Bankruptcy Court’s
Mem. of Decision at 4. In addition, the Child spends time with both parents and attends school
in the town where the Property is located.

On June 28, 2018, the Bankruptcy Court granted Maresgaisnto claiman
exemption on the Property pursuant to 11 U.S.C. § 522dfat 9. Donovan filed a notice of
appeal in this court on July 11, 2018eeDoc. No. 1. On August 2, 2018, Donovan filed a
motion for leave to appeal (doc. no. 6), which was granted on March 18, 36&Boc. No. 10.

. Standard of Review

Under 28 U.S.C. 8§ 158(a)(fgderal district courtenjoyjurisdiction to hear appeats

final judgments, orders, and decrees of bankruptcy judges, including orders approving
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bankruptcy settlemengeeements Debenedictis v. Truesdelh(re Global Vision Products,
Inc.) 2009 WL 2170253, at *2 (S.D.N.Y. July 14, 200@n appeal a district court will review
abankruptcy court’s conclusions of lade novoand its findings of fact for clear errom re
Flanagan 415 B.R. 29, 38 (D. Conn. 2009).

[1. Discussion

The question presented on appeal is whether the Bankruptcy Court erred in holding that,
under 11 U.S.C. 8§ 52@)(1), Marescamay utilize the federal homestead exemption to void liens
placed agaist real propertwhereher dependernthild resides

“Under the Bankruptcy Codél U.S.C. 8§ 522(b), a debtor is permitted to choose
between the scheme of federal exemptions prescrib&ettron 522(d) of the Code or the
exemptions available under other nonbankruptcy federal law and the law of the stathithehi
debtor is domiciled Gernat v. Belford192 B.R. 601, 602 n.1 (D. Conraff'd sub nomin re
Gernat 98 F.3d 729 (2d Cir. 1996) While a majority of states have enacted legislation
prohbiting debtors from electingection 522(d) exemptions, Connecticut has not. Thus, in these
cases on appeal, the Debtors had the option of taking advantage of the exemptiossctinder
522(d)or the statdaw exemptions Id.

Section 22(d)(1) of he Bankruptcy Code provides, in relevant part, that a debtor may
claim an exemption if{tjhe debtor’'s aggregate interest, not to exce®sl, @00 in value, in real
property or personal property that the debtor or a dependent of the debtor usesdaseeresi.

.7 11 U.S.C. 8§ 52@1)(1) (footnote omitted). Additionally, a debtor may “avoid the fixing of a
lien on an interest of the debtor in property to the extent that such lien impairsnaptiex to
which the debtor would have been entitled . . . if sterhi$ [] a judicial lien.” Id. at§
522(f)(1)(A). Alternatively, under Connecticut state law a debtor agayly foran exemption up

to $75,000 of value in a debtor’'s “homestead,” which is definedwaéroccupied real
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property, coep[,] or mobile manufactured honieSeeConn. Gen. Stat. § 52-352a.

In this case, Maresca has elected to use the federal exemption sdtemerm
“residence’ however, is not defined in the BankrapiCode. A noted by the partiethere is a
split among cors regardingvhether thdederal exemption applies onlytioe primary residence
of a debtor (known as the majority “state law” approach) or whether the debtataimayan
exemption on property that the debtor owns or that the debtor’'s dependentaisesidsnce
(known as the minority “plain meaning” approach).

Donovan requesthat | adopt the majority “state law” approac®eeDonovan’s Mem.
in Supp. of Mot. to Revers& 8. Courts adoptinthe “state law” approactiefine “residence” as
the debtd's “principal residence” or “homesteadld. In her motion, Donovan contenthat
“there is, by far, a more developed body of case law applying the settled stéite re@ding of
the term'homesteadas a means tinterpret‘residence.”ld. at 9. For that proposition,
Donovan primarilyrelies onln re Stoney487 B.R. 410, 419-20 (D.N.J. 201@here the court
reviewed thdegislative history of Section 522 (d)(1) and held that a debtor’s “residencetshoul
be defined as “homestead” for the purposes of the federal exemptions.

According to [Congressional] reports, the historical purpose of exemption lasv® wa

“protect a debtor from his creditors” and to “provide him with the basic necegsiitie

life”. ... Thus, 8 522(d)(1) is rooted in state law and is based upon the underlying

premise that a debtor be afforded an exemption in his home. It is thereforeetdnsist
with the legislative history of § 522(d)(1) that this Court likens the term “resiién §

522(d)(1) to a “home” or “homestead”dmterprets the definition of the term

“residence” within § 522(d)(1) as requiring more than mere occasional potarj

occupancy.

Id. at 420. Thus, Donovan contends, “it is clear that Congress intended 8§ 522(d)(1) to provide
debtors with a homestead exemption,” rather than any additional relief. DosidAami. in

Supp. of Mot. to Reverse at 1Because the Property at issue is neither the “homestead” of

Maresca nor the Child, Donovan asserts that the federal exemption should not apply.

-4 -



In respmse,Maresca argues thahder the minorityplain meaning” approach, a
“propertyneed only be a residenoéthe dependent child” to qualify for the federal exemption.
MarescaVlem. in Supp. of Mot. té\ffirm (Doc. No. 14) at 5. Maresca notes that thddip
meaning” approach is “consistent with other provisions of the Bankruptcy Clitle Because
the term principal residence” is used in several other provisions of the Bankruptcy sasde (
e.g 88 101(13A), 1123(b)(5) and 1322(b)(2)), had Congrassd®ed to limit the federal
exemption to a debtor’s “primdrpr “principal” residence, it would & done so.ld. “Where
Congress includes particular language in one section of a statute but omitsthier ait is
generally presumed that Congrestsaatentionally and purposely in the disparate inclusion or
exclusion’ 1d. (citing Keene Corp. v. United States08 U.S. 200, 208 (1993)).

Maresca also relies dhe court’s decision iim re Fink 417 B.R. 786, 789 (Bankr. E.D.
Wisc. 2009), where the court adegthe “plain meaning” approadmnd held that the federal
exemption applied to real property where the debtor’'s dependent, and not the debtor, resides.

It is undisputed that two of the debtor’s children are still minors and continue toireside

the subject property, and he pays child support, thus making them his depeftients.

trial court also awarded him dependency tax exemptions on all of the children. Thus, for

federal homestead exemption purposes, the residency requirement is met
Id. at 89-90(internal citation omitted).

In her decision, Judge Nevins endorsed the “plain meaning” approach, holditigethat
federal statute “clearly provides that a debtor may claim an exemptieal property that a
dependent of the debtases as a residenceBankruptcy Court’'s Mem. of Decision at 8
(internal quotations omitted)n contrast, Connecticut lawis*simply silent on the right of a
debtor to claim as exempt as interest in property tdapandent, but not a debjarses as a

residence . . . That type of exemption (in a dependent’s residence) is simply diffesentvnat

Connecticut homestead exemptlaw contemplates.'ld. at 9 (internal citation omitted)After
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reviewing the record, thieagreewith Judge Nevins.

Connecticutourtsrecognize a distinction between the state exemption scheme, and the
federal exemptiamprovided in Section 522, noting that the stateemerequires the debtor to
own and occupy the property at issigee, e.gPhillips v. Phillips 2004 WL 503905at *3
(Conn. Super. Ct. Feb. 25, 2004). “The Connecticut homestead exemptika,its federal
counterpart requires that the owner occupy the property and that it beringary residence” of
the exemptioner.’ld. (emphasis added) (footnote omitte@grnat 192 B.R.at602 n.1 (noting
that a debtor in Connecticut trat select [the statef [the federallset of exemptions; he or she
cannot choose some from edgh

Bankruptcy courts within thidistrict havealsoapplied the federal exemption tale
property jointly owned by the debtor and the debtor’s spokiee example, irMatter ofHolyst
19 B.R. 14, 15 (Bankr. D. Conn. 1982), the court held that the debtor could use the federal
exemptionfor real property that he jointly owned with his wif&\Vhile the debtor’'s schedules
do not list the property as jointly owned with his wife, the parties have treateduth.
Accordingly, this opinion will assume that the debtor has a one-half interest in thetypiopa
atn2.

In addition, the court itn re Reed331 B.R. 44, 46 (Bankr. D. Conn. 2005), applied the
federal exemption teeal propertythat tre debtor owad but dd not occupyas his primary
residence “The matter before the court is a Chapter 7 trust@bjection to Debtors Clam of
Exemption. . . involving the debtos asserted homestead exemption in realty in which he did
not live” 1d. at 45(internal citation omitted) After considering the trustee’s objection that the
“real estate is not the principal residence of theateand that the debtdailed to disclosa

property settlement with hisx-wife, the court held that there wasdt a basis to deny the debtor



his claimed exemptioh Id. at 46 (internal citations omitted).

Applying the “plain meaning” approach taslcase, the Property qualifies for the federal
exemption set forth in Section 52Zhere is no dispute that Maresca owns at least artatest
in the Property as of the Petition Date. Bankruptcy Court’'s Mem. of Decisidhra6.
Although Donowan argues that thehild only “frequently visits” the Property and does not reside
there, the Child attends school in the district where the Property is locateshafatly occupies
the Property.SeeDonovan’s Mem. in Supp. of Mot. to Reversd aiBarkruptcy Court’s Mem.
of Decision a8.

Therefore, | conclude th#te Bankruptcy Court did not err in its decision.

V. Conclusion

For the reasons set forth abothes bankruptcy coui$ orderis affirmed. The clerk is
instructed to close the file.
It is so ordered.
Dated at Bridgeport, Connecticut, thigl3day ofSeptembeR019.
/sl Stefan R. Underhill

Stefan R. Underhill
United States District Judge




