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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

CERESSE MILNER
Plaintiff,

No. 3:18¢v-01276(SRU)

V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,
Defendant.

RULING ON CROSSMOTIONS FOR JUDGMENT ON THE PLEADINGS

In this Social Security appeal, Ceresse Mil({dilner”’) moves to reverse the decision
by the Social Security Administration (“SSA”) denyingrielaim for disability insurance
benefits or, in the alternative, to remand the case for additional proceedings. MotrtseRe
Doc. No. 21.The Commissioner of the Social Security Administrati@ommissioner”)
moves to affirm the decision. Mot. to Affirm, Doc. No. 22. For the reasons set forth below,
Milner's Motion to Reversddoc. 21) igdenied and the Commissioner’s Motion to Affirm (doc.

no. 22) isgranted.

Standard of Review

The SSA follows a fivestep process to evaluate disabililgims. Selian v. Astrue708
F.3d 409, 417 (2d Cir. 2013) (per curianijrst, the Commissioner determines whether the
claimant currently engages in “substantial gainful activitgreek v. Colvin802 F.3d 370, 373
n.2 (2d Cir. 2015) (per curiam) (citing 20 C.F.R. § 404.1520(b)). Second, if the claimant is not
working, the Commissioner determines whether the claimant has a “seveag’nmapt,” i.e.,

an impairment that limits his or her ability do workrelated activities (physical or mentalq.

! The case was originally captioned “Ceresse Milner v. Nancy A. Bermplatilng Commissioner of Social
Security.” Since the filing of the case, Andrew Saul has been appointedrirai€sioner of Social Security.
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(citing 20 C.F.R. 88 404.1520(c), 404.1521). Third, if the claimant does have a severe
impairment, the Commissioner determines whether the impairment is considereg “per s
disabling” under SSA regulationgd. (citing 20 C.F.R. 88 404.1520(d), 404.1525, 404.15%6).
the impairment is not per se disabling, then, before proceeding to step four, the Slormanis
determines the claimant’s “residual functional capacity” based on “all the releeditahand
other evidence of record.d. (citing 20 C.F.R. 88 404.1520(a)(4), (e), 404.1545(dResidual
functional capacity” is defined as “what the claimant can still do despite the limitatippnsed
by his [or her] impairment.1d. Fourth, the Comissioner decides whether the claimant’s
residual functional capacity allows him or her to return to “past relevant witk(€iting 20
C.F.R. 88 404.1520(e), (f), 404.1560(bRjifth, if the claimant cannot perform past relevant
work, the Commissionatetermines, “based on the claimant’s residual functional capacity,”
whether the claimant can do “other work existing in significant numbers in tioaala
economy.”ld. (20 C.F.R. 88 404.1520(g), 404.1560(b)he process is “sequential,” meaning
that apetitioner will be judged disabled only if he or she satisfies all five crit&ee id.

The claimant bears the ultimate burden to prove that he or she was disabled “throughout
the period for which benefits are sought,” as well as the burden of prib&f finst four steps of
the inquiry. Id. at 374 (citing 20 C.F.R. 8§ 404.1512(Bklian 708 F.3d at 418If the claimant
passes the first four steps, however, there is a “limited burden shift” to the i€siomar at step
five. Poupore v. Astrues66 F.3d 303, 306 (2d Cir. 2009) (per curiam). At step five, the
Commissioner need only show that “there is work in the national economy that thantlaan
do; he need not provide additional evidence of the claimant’s residual functionatyaplaci

In reviewing a decision by the Commissionerphduct a “plenary review” of the

administrative record but do not decitle novovhether a claimant is disable8rault v. Soc.



Sec. Admin., Comn)’683 F.3d 443, 447 (2d Cir. 2012) (per curiasee Mongeur v. Heckler

722 F.2d 1033, 1038 (2d Cir. 198per curiam) (“[T]he reviewing court is required to examine
the entire record, including contradictory evidence and evidence from which cogflicti
inferences can be drawn.”).may reverse the Commissioner’s decision “only if it is based upon
legal eror or if the factual findings are not supported by substantial evidence in tind esca
whole.” Greek 802 F.3d at 374—75The “substantial evidence” standard is “very deferential,”
but it requires “more than a mere scintilldBtault, 683 F.3d at 447-48. Rather, substantial
evidence means “such relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.”Greek 802 F.3d at 375. Unless the Commissioner relied on an incorrect
interpretation of the law, “[i]f there is bstantial evidence to support the determination, it must
be upheld.”Selian 708 F.3d at 417.

. Facts

Milner applied forSocial Security disability insurance benefitshday 7, 2015 alleging
that she has been disabled since June 1, 2014. Disability Benefits App., R. at 211filstliner
her disabilityclaim based on her history tyfpe one diabetes amdental health disordersSee
Disability Determination Explanatioik. at 109.

The SSA initially denied Miler’s claim onJuly 27, 2015, finding that althouglilner’s
“condition results in some limitations in [her] ability to perform work relateditiesv. . . . We
have determined thftter] condition is not severe enoughkieep [herfrom working. . . .

[B]ased on the evidence in file, we have determined that [Milner] can adjust to aitket V.
at 121. In the agency’s view, Milner was not disablied. Milner sought reconsideration, but
the SSA adhered to its initial decision on November 1, 2@isability Determination

Explanation (Reconsideration), R. at 135-36.



Milner requested a hearing beforeAaministrative Law Judge &LJ”), which was held
on September 29, 201&eeTr. of ALJ Hr'g, R. at 32.At the time of the hearing, Milner was
27 years old and her highest level of education was high sc8eelidat 4142. Duringthe
hearing, ALJ Eric Eklund questied Milner regarding heemploymentind medicahistory. Id.
at 45. He first asked Milner about her current employment. Méliaéedthat she currently
works aroundwenty hoursa week working parttime as a food demonstrator at Costco and a
cashier at Taco BellSee idat45-47. When askeaalhat was the “biggest problem” she faces at
work, Milnertestifiedthat she has difficulty working for prolonged periods because she
sometimes feels likeheis “about to pass outthen“[her] [blood] sugar is just like out of
control” 1d. at 48. She also noted that she occasionally has knee pain from an injury she
sufered when she was in 9th grade.

ALJ Eklund inquirednoreabout Milner's symptoms relating to her diabetib.at 51.
Milner testified that she has trouble working because “sometimes it fee]bdijdeet are on
fire” due to poor circulationld. Shealso stated that her diabetic neuropathy affects her ability
to sit, stand, and wallid. at 50. “The longest thal can stand is probably like a half an hour . . .
. So | try and sit down whenever | carld. at 3. Milner repeatedhoted that she has trouble
controlling her blood sugar level§eeid. at 52 “Even when | was in the hospital, when | was
pregnant with my daughter . . . they couldn’t control my [blood] sugdds.”

Regarding Milner's mental health, ALJ Eklund asked Milner about her history of
depression, anxiety, and pdastumatic stress disorder (“PTSD’d. at 54. Milner noted that
she is taking medication to control her depression, but “[hasn’t] had to leave emdise of it.

Id. She also testified thatftentimesher anxiety makes it difficult for her to function at work



because she gets “irritated and annoyed a ldt.at 56. Milner stated that her PTSD is directly
related to recently losing custody of her childrésh. at 57.

Finally, ALJ Eklund questioned Milner about her lifestyle. Milner testified sha
currently lives with hestepbother, who does most of the house chores and grocery shopping.
Id. at 58. Milner occasionally cooks areported havingo problems showering or bathintgl.
at 59. Sheestifiedthat the most challengingly part of her life is “moving around [and] getting to
places that [she] need[s] to gdd. at62.

ALJ Eklund then called a vocational expert, Elaine Cogli{g8ogliano”). Id. at 65.

The parties reviewed Milnes’past work history, which includes retail employment at Radio
Shack, Target, and working as a sous chef at Holiday3ese. idat 66-69. ALJ Eklund asked
Cogliano to “assume a hypothetical individual” of Milner's age, education, and wpekiexce.
Id. at 71. He askedCoglianoto assume further th#te individual was limited to light worand
only “occasionally climb[s] ladders, ropes, or scaffolds” amckcasiondly] [climbs] ramps and
stairs.” Id. In addition, thénypotheticaindividual would be limited to “simple, unskilled work,
only occasional interaction with the public, only occasional interaction with co-veorie
tandem tasks, [andjnly occasional supervisiond.

Cogliano opined that “[a]ccording to that hypothetjthe individual would not be able
to perform past work, but could do other work in the local or national econdohyThe “other
work” Cogliano identified included(l) a “pad&aging position,'with 65,000 jobs available
nationally, (2) an “inspector position,” with 58,000 jobs available nationally, and (3) tce"of
helper position,” with 75,000 jobs available nationallg. Whenthe ALJclassifedthe

hypothetical persoas “sedentary,Cogliano opined that the packing and inspectaitpms



would remain availabléjn addition to a “sorter position,” with 40,000 jobs available in the
national economyld. at 72. Finally, ALJ EklundskedCoglianothat if the hypothetical person
“would require frequent unscheduled breaks, wanisksthree days of work per month, [and]
would be off task up to 15% of the workday . . . what affect would that have on the ability to
work?” 1d. Cogliano respondédthat “[a]ccordingto that hypothetical, the person would not be
employable. There would be no jobs they could perfdrnid.

On June 21, 2017, ALJ Eklund issued a written opinion, finding that Milner “ha[d] not
been under a disability defined in the Social Security Act, from June 1, 2014, througtetbé da
this decisiof]” ALJ Decision, R. at 25. At the first step, ALJ Eklund foulnat“[t] here has
been a continuous 12-month period [] during which Milner did not engage in substantial gainful
activity.” Id. at 14. At the second stde determined that withithe past year, Milner had the
following severe impairmentslepressive/dysthymic disorder, anxiety disorder, personality
disarder,PTSD, type one diabetes mellitus with neuropathy, and recurrent muscle sgesms.
ALJ Eklund noted that “[tlh@bove medically determinable impairments significantly limit
[Milner’s] ability to perform basigvork activities” Id. At the third step, ALJ Eklund
determined that Milner’s impairments were not per se disabling because Mibesrnot have
an impairment or combination of impairments that meets or medically equals the savenity
of the listed impairments][.]1d.

Regarding Milner’s physical impairments, ALJ Eklund found “insufficient support”
the record to establish that Milner’s type one diabaiss to the level of per sedisabling

severe impairment as defined under the SSA’s regulatiddsat 15. He noted that[w] hile

2 Albeit in lower numbers, with 35,000 jobs available nationally for tlukipg position, and 34,000 jobs available
nationally for the inspector positiorseeTr. of ALJ Hr'g, R. at 72.

3 Regarding Milner's diabetes mellitus, ALJ Eklund stated that “[a]lthaihe regulations no longer provide a
specific listing for diabetes mellitus, | nonetheless considerethehpMilner’s] type one diabetes could rise to the
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[Milner] does suffer from diabetes mellitus, this is a longitudinal conditiongliatck to age
nine, which the claimant has managed for a number of years. Although her blood mugtlis a
occasionallypoorly controlled, this occurs only rarely, and in the context of failing to take
insulin for a few days.”ld. at 20

RegardingMilner’s mental impairments, ALEklund found thashe has a “moderate
limitation” in “understanding, remembering, or applying information” @nteracting with
others.” Id. at 15. “Subjectively, [Milner] alleges that she spends no time with others and that
certain things may get on her nerves . . . During the regular course ofangdtvhilner]
consistently presents as pleasant and cooperative, with no specific irtegbekficits noted.”

Id.

At step four, ALJ Eklund assesséadilner’s residual functional capacity (“RFC”) and
found that she coultperform light work. . . except she could occasionally climb ladders, ropes,
scaffolds, ramps, and stairs” amactasionallycrawl . . . [andpccasionallyoperate foot
controls.” Id. at 16. Milner would be further limited tosimple, unskilled work,Wwhere “she
could have only occasional interaction with the public, co-workers, and supervisofsbattl
not perform tandem tasksld. In addition, Milner would be limited to “no exposure to extreme
cold, moving machinery on the work floor, or unpotésl heights.”ld.

Although Milner'sRFCrendered her “unable to perform any past relevant work,” ALJ
Eklund determined that considering Milner’s “age, education, work experience, and [RE&€]
are jobs that exist in significant numbarghe national economy th@#lilner] [could] perform.”

Id. at23-24. Therefore, ALEklund concluded that Milner “ha[d] not been under a disability, as

level of a listing in accordance with the criteria set forth in $&Rp. However, | find insufficient support for such
a finding in the objective medical evidence of record.” ALJ Decjgoat 15.
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defined in theSocial Security Act, frondune 1, 2014, through the date of this decisidd. at
25.

Milner requested a review of the ALJ’s decision by the SSA’s Appeals Council on
August 13, 2017 .SeeRequest for Review of Hearing Decision, R. at 2B§.letter dated June
1, 2018, the Appeals Council denied Milner’s request for review, stating that Gupel no
reasons under our rules to review the Administrative Law Judge’s decision fofbéenehave
denied your request for review.” Appeals Council Denial, R. at 1. Miiibet,a complaint with
this court on August 1, 2018, requesting that | reverse the Commissioner’s decisionarmd rem
for further administrative proceedingSeeCompl., Doc. No. 1.

IIl.  Discussion

OnappealMilner argues that thALJ’s decision was not supported by substantial
evidence.SeeMem. in Supp. Mot. to Reverse, Doc. No.R&at4. Specifically, sheontends
thatthe ALJerred by (1) affording finited weight” to the medicabpinionsof her treating
primary sources and consultative examiner, (2) failing to comment on all of heratrediords
in connection with her physical impairments, (3) failing to consider the siddsffeher
medication, and (4failing to properly determine herf in light of her physical and mental
limitationsasdescribed in the recordlhe Commissioner responds that the ALJ’s decision was
“supported by substantial evidence and complies witlapipdicable legastandard$§ Mem. in

Supp. Mot. to Affirm, Doc. No. 22-1 at 13.

A. Did the ALIJmake improper weight assessménts

Milner argues that thALJ failed to properly assess the weight of various health care
providers in violation of th@reating Physician RuleSeeMem. in Supp. Mot. to Reverse 2-

4. Specifically, Milner argues that ALBklund: (1) erred in assigning only titedweight” to



the opinions of treating physician Dr. S. Madonick (2) erred in assigning only ‘finited
weight” to the opinions of treatintherapistlennifer Schmitt, and (3) erred in assigning only
“li mitedweight” to Dr. Philip Cardamone, her pdstaringconsultative examinerThe
Commissioner asserts that “the ALJ properly weighed the opinion eviderssoad.” Mem. in
Supp. Mot. toAffirm at 2.

“The treating physician rule provides that an ALJ should defer to ‘to the views of the

physician who has engaged in the primary treatment of the claimant,” but needsigly those
opinions “controllingweight” if they are “welsupported by medically acceptable clinical and
laboratory diagnostic techniques and . . . not inconsistent with the other substantial @midence
[the] case record?’ Cichocki v. Astrug534 F. App’x 71, 74 (2d Cir. 2013) (summary order)
(quotingGreenYounger v. Barnhart335 F.3d 99, 106 (2d Cir. 2003); 20 C.F.R. 8
404.1527(c)(2)). When the ALJ “do[es] not give the treating source’s opinion controlling
weight,” he must “apply the factors listed” 88A regulations, 20 C.F.R. § 404.1527(c)(2),
including“(1) the frequency, length, nagjand extent ofreament; (2)theamount of medid
evidence suppoing the opinion;(3) the consistencyféhe opinion with heremaining medid
evidence; and (Bwheher tie phgician is a sgdalist.” Selian 708 F.3d at 418. Afte
consideing those factors, the ALJ musiomprehensivelget fath [his] ressons fortheweight
assgned to a teaing physician’s opinion,”Halloran v. Barnhart 362 F.3d 28, 33 (2d Cir.

2004),andprovide “good reasons” fatheweight assyned. Burgess v. Astrué&37 F.3d 117,

129 (2d Cir. 2008).

4 Originally a rule devised by the federal courts, the treating physiciarsrabw codified by SSA regulations, but
“the regulations accord less deference to unsupported treating physigerse than d[id] [the Second Circuit’s]
decisions.” See Schisler v. SullivaB F.3d 563, 567 (2d Cir. 1993).
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The Second Circuit has held that “not all expert opinions rise to the level of evibdahce t
is sufficiently substantial to undermine the opinion of the treating physicldndt 128. For
example, an expert’s opinion is “not substantial, not reasnably capable of supporting the
conclusion that the claimant could work where the expert addressed only deficitslotheéhi
claimant was not complaining, or where the expert was a consulting physiciandwiuad di
examine the claimant and relied entirety an evaluation by a non-physician reporting
inconsistent results.Td. (internal citations and quotations omitted).

The Second Circuit has “cautioned that ALJs should not rely heavily on the findings of
consultative physicians after a single examoratiand has advised that, ordinarily, “a
consulting physician’s opinions or reports should be given little weigbglian 708 F.3d at
419;Cruz v. Sullivan912 F.2d 8, 13 (2d Cir. 1990). The question here is whether the ALJ
sufficiently provided “good reasons” for weighing the opinions of the consultativécns
more heavily than the opinions Miilner’s treating physiciansSee Burges$37 F.3d at 129.

In his decisionALJ Eklund foundthat the Severity offMilner’s] physical impairments,
considered singly and in combination, does meet or medically equal the criteria of any
impairment listed in the regulatiofisALJ Decision, R. afl5. In additionhenoted that
“[a]lthough [Milner] subjectively alleges signifemt symptoms and wontelated functional
limitations from her combination of mental impairments, the record as a whole faifgptorsu
her alleged limitations as described. . [Milner’s] borderline intellectual functioning aftter]
cognitivedeficits. . . could reasonably limit her to unskilled work as detaildaderfRFC][.]”

Id. at 18. Therefore, ALJ Eklund concluded that itresasonable to restrifMilner] to a range
of light-exertional work . . .[F]Jurther erosion of the occupatial base is not warranted by the

record.” Id. at 20.
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1. Dr. Madonick

Milner first argues that the ALJ failed to assign proper weight to the opiniddis of
Madonick, whom Milner contends, is her treating physici@aeMem. in Supp. Mot. to Reverse
at 3. “[Dr. Madonick]and[Schmitt] both opined that [Milner] was incapable of substantial
gainful activity or work on a regular basisld. at 2. In response, the Commissioner argues that
Milner “does not point to any evidence that Dr. Madonick was her ‘primary physician,” dtiethat
had even examined her. Instead, a review of the cited records from Communiky Heal
Resources [CHRjeveals that [Schmitt] (a therapist) authored and signed the treatment ribtes an
treatment plan, and Dr. Madonick later signed off as [Schmitt's] supervisomi. MeSupp.

Mot. to Affirm at 3.

| conclude that the ALJ did notren hisassessmentContrary to Milner’s assertion, ALJ
Eklund did not afford “limited weight” to Dr. Madonick’s opinions. Instead, he assigned
“limited weight” to the opinions of Milner’s treating therapid¢nniferSchmitt[Schmitt], a
Licensed Clinical Social Workevhose notes were approved andsamred byDr. Madonick.
SeeALJ Decision, R at 22(“I also afford limited weight to the June 2(Ji&port] of [Milner’s]
treating source Jennifer Schmitt, LCSW;sgned by Dr. Madoneck [sic], which finds that
[Milner] would have limited to no abilities in a number of functional domains . . . .").

It is not apparent from the record whether Dr. Madonick ever personally examined
Milner. Therecordsdocumentindher treatment a€HR indicate thashewas personally
examined byschmitt and by APRBIWykelsha Highsmittand Kate LeBlancwhose notes and
treatment plans were “[a]pproved by’ Dr. Madonickee, e.gCHR Treatment Records, R. at
478 (“Supervisor’'s Signature: Approved by SMADONICK on 1/15/15.”). Those notes,
however, do not specify the degree to wHxh Madonicktreatedher. To the extehthat Milner

argues that Dr. Madonick is her “primary physician” because “his name is allhavgr [
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treatment records,” that argument is not consistent @threatment notes, which were
primarily authored by Schmitt and later approved by her superidsa¥jadonick. Mem. in
Supp. Mot. tdReverseat 3. Thus, the ALJ did not err in his assessment of Dr. Madsenick
opinions because Dr. Madonick did not directly opine on Milner’'s physical and mental

impairments.

2. LCSW Schmitt

Milner also argues that the ALJ erred in affording only “limited weigbthe opinions
of Schmitt Milner’s treating therapistSee idat 3. “[ Schmit{ indicated that [Milner] had
limited ability in carrying out simple step instructions . . . [and] performing lzedicities at a
reasonable pace and persisting in simple activities without interruptiorpspchological
symptoms.”Id. at 23. The Commissioner responds, stating that “altho8ghrhit] had
treatedMilner] weekly sinceMarch 2013, the restrictive opinion rendered in June 2015 was not
well supported and was inconsistent with other record evidence, including the oljadiivgs
and oher treatmenbbservations Mem. in Supp. Mot. to Affirm at 4.

Schmittbegan seeiniliiner on a weekly basiat CHR o March 18, 2013p treat
Milner’s anxiety and PTSDSeeSchmitt 2015 Mental Assessment, R. at 456. Throughout her
consultations, Schmitt nateéhat Milnercontinuedo exhibit“[slymptoms of anxiety and
depression [that] interfere with [her] social role, employment, health andlbb&ing.”
Schmitt 2015 Tratment Notes, R. ai8é.

OnJune 5, 20155chmitt prepared a mental impairment questionnakgigred by Dr.
Madonick,regardingMilner’s disability benefits applicationSeeSchmitt 2015 Mental
Assessment, R. at 456. In her repSahmitt opined that Milner[tvas] experiening anxiety

due to DCF taking onf her] child[ren] into their custody.”ld. She also opined that Milner’s
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moodwas“generally irritable,” and that she “comes off as hostile . . . which is a syngftom
trauma.” Id. at 457. Schmitt rated Milner’s social interactions as “[a]lways a problem” and rated
her task performance as “[fl[requently a problerd’ at 459.

In hiswritten decisionALJ Eklund afforded “Imited weight” to Schmitt’s opinions for
three reasonsSeeALJ Decision, R. at 22First, as a Licensed Clinical Social Work8chmitt
is not an acceptable medical source, despite her lengthy treatment histokjilner.
“Although her form is co-signed kan acceptable medical souf€. Madonick], thisalone is
an insufficient reason to afford the opinion greater weight. Second, her[2015Mental
Assessmenttites to[Milner’'s] symptoms, but ndto] any specific objective testing treatment
observations tsupport the substantial limitations as describdd. Third, Schmitt’'s statement
that Milner “would struggle with even simple tasks dughter] symptoms is inconsistent with
[her history of semi-skilled and skilled wark Id.

After reviewing the record, | concludleatthe ALJ properly weighe8chmitt’s medical
opinions. As noted by the Commissioner, “[a]lthotigé ALJ is obligated to at least
consider the opinions of sources who are aotéptable medical sourceke ALJ is not
requiredto provide an explanation of his consideration of every factdiem. in Supp. Mot. to
Affirm at 4 (citing 20 C.F.R. 88 404.1527(nd416.927(f). In this case, Schmitt’s restrictive
opinions rendered in her 2015 Mental Assessment are not well supported by the objective
evidence in the record-or example, although Schmitt opined in June 2015 that Milner has “[n]o
ability” to interact appropriately with others or get along with peaplbout distracting them,
Milner was therworking at Costc@and Taco Bell, where she routinely interacted with co
workers without incidentSeeSchmitt 2015 Mental Assessment, R. at 459; Tr. of ALJ Hr'g, R.

at 46-48. In her treatment notes dated January 13, 2015, Schmitt reported that Milner exhibited
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mild or no impairments most daily living activities SeeSchmitt, 2015 Treatment Notes, R. at
476-77. Despite her June 2015 opinion that Milner “struggles with takinego€ her
grooming,” Schmitt consistently graded Milner as having “no impairmentodxigm” with
“[plersonal [h]ygeine” or “[g]Jrooming.”Schmitt2015 Mental Assessment, R. at 45¢hmitt
2015 Treatment Notes, R. at 476—77.

Therefore, | conclude that the ALJ did not err in assigniingted weight” to Schmitt’s

2015Mental Assessment.

3. Dr. Cardamone

Next, Milner contends that the ALJ erreg assigning “limited weight” to
Dr. Philip Cardamone, Milner’'s postearing consultative examineeeMem. in Supp. Mot. to
Reverseaat 4. “[ Dr. Cardamonehad findings consistent with [Milner’s] primary treating sources
. ... [He] found that [Milnersborderline intellectual funatning and cognitive deficits would
limit the range of occupations that she cquddform[] and that it wasinlikely that Milner]
would be able to perform over a fuitne workweek.” Id. The Commissioner contends that
contrary to Milner’'s assertion®r Cardamon@bserved thathe was “welimannered and
friendly, maintained good eye contact, and became motivated to do well after modly fr
cajoling” Mem. in Supp. Mot. téffirm at 8 (citing Dr. Cardamon&016 Report, R. at 635).

Dr. Cardamonadministered single poshearing psychological examination of Milner
on November 23, 2016SeeDr. Cardamone 2016 Report, R. at 635. In his report,
Cardamone opined that Milner had “extreme difficulty coping with her physioblgms and
[was] affected by severe and persistent symptoms of major depressioat’636. He noted
that Milner’'s 1Q score of 79 ranked in the 8th percentite.at 635. Although she ranked in the

63rd percentile in her ability to reverse digits, she ranked in the 2nd percentile inlihetcatbo
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mental arithmetic.ld. at 635—-36. Dr. Cadamone concluded that Milner was “passive, lacks
autonomy, and is dependent on others for guidaacd“does not appear to be able to tolerate a
full time work week.]” Id. at 636-37.

In his written decision, ALJ Eklund afforded “limited weight” to Dr. Cardan®£@16
report. SeeALJ Decision, R. at 21. First, he noted tBat Cardamone has a limited treatment
history with Milner and therefore lacks “knowledge of her impairments over'tild. at 22.
Secondy, hequestioned whether Dr. Cardamone reached his conclusions “independently, based
upon his own observations .or.rather whether he was-séating what [Milnerjsaid, as
supportedy language likéas she described.it” 1d. (quotingDr. Cardamone 2016 Report, R.
at 637). Third, ALJ Eklund stated the concerns Dr. Cardamone expressed in his 2018 eeport
fully accounted for in heRFC. See id.

Here the ALJ did not err in his weight assessment of Dr. Cardamone’s 2016 r&port.
the outset, “the ultimate finding of whether a claimant is disabled and cannot yilrk—
‘reserved to the Commissioner.3nell v. Apfell177 F.3d 128, 133 (2d Cir. 1999) (quoting
20 C.F.R. § 404.15%2@&)(1)). SecondlyDr. Cardamone’s opinions are consistent with the ALJ’s
RFC findings and with Milner’s history of unskilled work during the relevant periard.
Cardamone opined thitiiner was ‘well oriented dert, calm and coherent” during her
examination.Dr. Cardamone 201Beport, R. at 635. Although her “overall intellectual
functioning was within the borderline range of measured intelligence C&rdamone noted that

Milner “if property motivated . . . can comuteate, at least in the short term.Jd. at 635, 637.

5 Those observations acensistent with othesbjectivemedical evidence in the record. During a 2016 physical
exam at Johnson Memorial Hospital, a health provider noted that Milneagub“welldeveloped” and “oriented

to person, place, and time.” Johnson Memorial Hosptab Records, R. at 593. During an October 2017 visit at
CHR, Milner’s therapist noted improvement in Milner’'s mental st&teeCHR 2017 TreatmenRecords, R. at &l
(“[Milner] reports less irritable, less depressed, improved slgep.
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ALJ Eklund properlyconsidered thémitations presented in Dr. Cardamone’s 2016
report in Milner'sRFCfinding. Dr. Cardamone’s concern that Milner would not be able to
withstand a full-time work week due to her mental impairments was accountachiEnRFC.
SeeALJ Decision, R. at 16 (“[Milndrwould be further limited to simple, unskilled work; she
could have only occasional interaction with the public, co-workers, and supervisorBgand s
could not perform tandem tasks.'Moreover,Dr. Cardamone recognizédilner’s ability to
retaintime employment. “[Milner] said she is employed part time at Taco Bell.n&he
variable hours. She has some occupational difficulties but is able to do most assgsed t
Dr. Cardamon@016 Report, R. at 633.

For the foregoing reasons, | conclude that the ALJ did not err indightnassessment of

Milner’s primary treating sources and her post-hearing consulttiaminer.

B. Did the ALJfail to properlyconsider the evidence reqgarding Milner’s physical
impairments?

Milner also contends that the ALJ failed to comment on all ofrtedical records
documentindher physical impairmentsSeeMem. in Supp. Mot. to Reverse, at 4. Specifically,
Milner argues that ALEklund made no mention of her medical records from Johnson Memorial
and St. Francis Hospitals, which show that Milner made numerous visits for pain and numbness
related to her diabetesd. “In regards to [Milner’s] physical condition, the only record that the
ALJ commented on was the Post Hearing opinion of a consultative examiner, Robert Dipdenhof
M.D., who had no treatant history” with Milner. Id. at 4-5. In response, tt@ommissioner
assertghat“[tlhe ALJ properly considered the evidence of record relatiiiyltimer’s] diabetes
with neuropathy and muscle spasms, found it to be a severe impairment at stefhewvo of
sequentiakvaluation, and assessed RFC limitations restricting [Milner] to a range of light

work.” Mem. in Supp. Mot. to Affirm, at 10.
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The Second Circuit has stated that whitre ‘evidence of record permits us to glean the
rationale of an AL$ decision, we do not require that he have mentioned every item of testimony
presented to him or have explained why he considered particular evidence umesuas
insufficient to lead him to a conclusigregarding]disability.” Heckler, 722 F.2dat 1040(citing
Berry v. Schweikei675 F.2d 464, 469 (2d Cir. 1982)

In this caseALJ Eklund properly considered Milner’s physical impairments, noting that
her diabetimeuropathywas a severe impairment at step tveeALJ Decision, R. at 14. He
did not, however, consider her type one diabetes to be per se disabling under SSA0Rsgulati
Seed. at 14-15 In his decision, the ALJ noted that Milner’s records indicate that she tends to
suffer symptoms of her diabetes when she fails to take her medication aspreddriat 20.
“During the period under review, [Milner’s] symptoms only worsened when she didkeot ta
prescrbed medication, such as an incident in summer 2016 when she stayed with a friend and
did not take medication for three days [IH. Therefore, ALJ Eklund concluded thawias
“reasonable to restrict [Milner] to a range of ligixertional work . . . .FJurther erosion of the
occupational base is not warranted by the recoldl.”

The objective medical evidengethe record supports that findin§eeg.g, Johnson
MemorialHospital 2016 Records, R. at 579 (“[T]his is ay@arold female diabetic who
noticed since yesterday that when she is at work washing her dishes her Heetigwand she
was itching a lot . . . . She has no other complaints.”); St. Frivtedgcal Group 201&Record,

R. at491 (“[Milner] is here for evaluation otljabetes mellitys. . . reports no problems with
feet. ... has report of depression . . .. [Milner] without any other complaints relatiethe¢tes
at this time.”) UConn Health Center 20HecordsR. at 359 (“Significant amount of time was

spent [] talking to her and her mother on how we can better control her sugars and tioe nee
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her to be compliant about her medications. She did not seem to be receptive about our
suggestions.”).

Because théLJ is not required to mentiorevery item of testimony presented to Liirn
conclude that he did not err in failing to commenatrof Milner's medical records relating to

her physical impairmentddeckler, 722 F.2dat 1040.

C. Did the ALJ fail to consider th®lilner’s side effects?

Milner also contends that the ALJ failed to consider the side effects of heratieali
SeeMem. in Supp. of Mot. to Reverse at 5. Milner, however, does not specify what sjige of
effects she experiendenor does she allege holose side effectsontributed to her physical
and mental impairmentsThe Commissioner argues that ALJ Eklumpddperlyconsidered the
relevant factors when assessjMilner’s] allegations, including thgher] symptoms improved
to some degree with treatment, including medication; and she maingitez$ive activities of
daily living, including partime worK.]” Mem. in Supp. of Mot. to Affirm at 12.

BecauseéMilner doesnot specifyanyparticular side effectheexperienced, conclude
that the ALJ did not eiin his assessment.

D. Did the ALJ accurately descrilddilner’s functional limitations when guestioning the
vocational expef

Finally, Milner argues that the ALJ erred by failingcmnsider the limitations that [she]
possessed that would limit [her] ability to do the jobs cited [irRt&C assessment][.Mem. in
Supp. Mot. to Reverse at @he Commissionecontendgshat Milner has “failed to establishas
was her burden — any additional RFC limitations beyond those found by the ALJ andecbnvey

to the vocational expert.” Mem. in Supp. of Mot. to Affirm at 12.
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After a claimant has proved that his or her residual functional capacity pre@udturn
to “past relevant work,'Greek 802 F.3d at 373 n.2 (citing 20 C.F.R. 88 404.1520(e), (f),
404.1560(b)), there is a “limited burden shift” to the Commissioner to show that “therekis wo
in the national economy that the claimant can d@dupore 566 F.3d at 306The ALJ may
carry that burden “either by applying the Medical Vocational Guidelineg ad@ucing
testimony of a vocational expertNMcintyre v. Colvin 758 F.3d 146, 151 (2d Cir. 2014). “A
vocational expert may provide testimony regarding the existence of jobs initreahatonomy
and whether a particular claimant may be able to perform any of thosejebss or her
functional limitations.” Hamilton v. Comm’r of Soc. Sed.05 F. Supp. 3d 223, 229 (N.D.N.Y.
2015) (citingDumas 712 F.2d at 1553-54). For the vocational expert’s testimony “to be
considered reliable,” however, “the hypothetical posed must inallidé the claimant’s
functional limitations . . . supported by the recoréidrbock v. Barnhart210 F. Supp. 2d 125,
134 (D. Conn. 2002) (quotirigores v. Shalala49 F.3d 562, 570-71 (9th Cir. 1995)).

If the ALJ “ask][s] the vocational expert a hypothetical question that fedlfisiclude or
otherwise implicitly account for all of [the claimant]’s impairments,” then “the tronal
expert’s testimony is not ‘substantial evidence’ and cannot support the ALJ sisiondhat
[the claimant] c[an] perform significant numbers of jobs in the national econowiynschel v.
Comm’r of Soc. Sed631 F.3d 1176, 1181 (11th Cir. 2014¢g also Lancaster v. Comm’r of
Soc. Se¢228 F. App’x 563, 573 (6th Cir. 2007) (unpublished) (“If bypotheticalquestion
does not accurately portray Plaintiff's physical and mental state, [thempth&onalexpert’s
testimony in response to the hypothetical question may not serve as subsvateiate in
support of the ALJ’s finding that Plaintiff could perform other workMgdovich v. Colvin

2015 WL 1310310, at *14 (N.D.N.Y. Mar. 23, 2015) (“[E]xpert vocational testimony given in
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response to hypothetical questions that do not present the full extent of claimg@aisiients,
limitations[,] and restrictions. . cannot constitute substantial evidence to support a conclusion
of no disability.”). In such circumstances, the ALJ’s decision may be upheld onlyeifrtire
was “harmless,” that is, if other “substantial evidence in the record” suppertd 0’s
conclusions.See Mcintyre v. Colvjrv58 F.3d 146, 152 (2d Cir. 201ef. Kohler v. Astrugs46
F.3d 260, 269 (2d Cir. 2008).

In this case| concludeALJ Eklund fully incorporatedMilner’s physical and mental
limitationswhen assessing hRFC. At the September 29, 2016 heariAg,) Eklund
guestioned Milner about her type one diabetes and her mental disdéers. of ALJ Hr'g, R.
at 48-53, 54-58. He then examine@oglianoandaskedher to“assume dypothetical
individual” of Milner’s age, education, and work experience, who was limited to, amioaig ot
limitations, “light . . .simple, unskilled work, only occasional interaction with the public, only
occasional interaction with emworkers, no tandem tasks, only occasional supervisitth at 71.
In his June 21, 2017 written opinion, the ALJ properly relied orCtigliano’s testimony and
concluded that there were a significant number of jobs available in the national edcbabmy
Milner could perfem. SeeALJ Decision, R. at 16, 24. As noted above, the ALJ’s finding
regarding Milner'sSRFC are consistent with the record. Accordingly, the ALJ did not err in the

limitations assigned tMilner’s physical and mental impairments.

6 See, e.gTr. of ALJ Hr'g, R. at 3 (Q: So diabetes is a problem. Got that. Physically, other than youtediabe
there any other physigahechanical problems that you havejoit primarily your knee and your diabetes? A: Just
those.)jid. at 54 (Q: Now in terms of psychological problems, you have a few is§ioes/ou, which is the most
significant issue that you've been seeking help for or getting treatédP3/the majopsychological problem for
you that effects your life. A: The depression, the anxiety, and thBPTS
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V.  Conclusion
For the reasons set forth aboMilner’'s Motion to Reverse (@kt. no. 2] isdenied, and
the Commissioner’'s Motion to Affirmdpc. no. 22isgranted. The Clerk shalenter judgment
and close the case.
So ordered
Datedat Bridgeport, Connecticut, thisd day ofOctober2019.
/s STEFAN R. UNDERHILL

Stefan R. Underhill
United States District Judge
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