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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

CHARLES CHIRSTOPHER FONCK, llI,

Plaintiff,
V. : CASE NO. 3:18-cv-1283 (KAD)
SEMPLE, et al., '
Defendants.

MEMORANDUM OF DECISION

Kari A. Dooley, UnitedStates District Judge

The plaintiff, Charles Christopher Fonck, (fFonck”), commenced this civil rights
action challenging his risk/needaskification. Following initial nigew, the court dismissed all
claims except a Fourteenth Amendment “stigma-plus” due process claim and a state
constitutional challenge to theaskification procedures both faciadipd as applied to him. Doc.
No. 9. On April 22, 2019, the court granted Hoaanotion to amend permitting him to add an
Eighth Amendment claim for delibete indifference to safety agat defendant Lugo. Doc. No.
63. The defendants, Semple, Maiga, Tud¥eight, Hubbard, Lugo, and Richardson (“the
Defendants”), filed a motiofor summary judgmerdn multiple grounds icluding, that the
Plaintiff failed to exhaust his administrative redies, that Plaintiff hasot established a stigma-
plus due process claim, atitht the Defendants are el to qualified immunity. For the
following reasons, the motion is GRANTED.
Standard of Review

A motion for summary judgmembay be granted only whereeiie is no genuine dispute

! The Defendants have included arguments adagstaims that were previously dismissed or
that Fonck was denied leave to add. The court does not address these arguments.
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as to any material fact and thmving party is entitled to judgment as a matter of law. Rule
56(a), Fed. R. Civ. Psee also Nick's Garage, Inc. v. Progressive Cas. Ins.876.F.3d 107,
113-14 (2d Cir. 2017). “A genuinedue of material fact exists‘ihe evidence is such that a
reasonable jury could return a verdict for the nonmoving partyi¢k’'s Garage 875 F.3d at
113-14 (quotingAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986)). Which facts are
material is determined by the substantive lavaderson477 U.S. at 248. “The same standard
applies whether summary judgmémngranted on the merits on an affirmative defense ....”
Giordano v. Market Am., Inc599 F.3d 87, 93 (2d Cir. 2010).

The moving party bears thefiiail burden of infoming the court of the basis for its
motion and identifying the admissible evidencedlieves demonstrates the absence of a genuine
issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once the moving
party meets this burden, the nonmmayparty must set forth specifiacts showing that there is a
genuine issue for trialWright v. Goord 554 F.3d 255, 266 (2d Cir. 2009). He cannot “rely on
conclusory allegations or unsubstantiated sgicui’ but ‘must come forward with specific
evidence demonstrating the existence géauine dispute ohaterial fact.” Robinson v.
Concentra Health Serysz81 F.3d 42, 34 (2d Cir. 2015) (quotetimarks and citation omitted).
To defeat a motion for summary judgment, tlo@moving party must present such evidence as
would allow a jury to find in his favorGraham v. Long Island R.R230 F.3d 34, 38 (2d Cir.
2000).

Although the court is required tead a self-representeddiy’s papers liberally and
interpret them to raesthe strongest argumertkst they suggestWilley v. Kirkpatrick 801 F.3d

51, 62 (2d Cir. 2015), “unsupported allegations docnedite a material isswf fact” and do not



overcome a properly supported tion for summary judgmentWeinstock v. Columbia Univ.
224 F.3d 33, 41 (2d Cir. 2000).
Facts’

On November 18, 2016, as a then sentencsdmper, Fonck was transferred to Carl
Robinson Correctional Institution. Decl. of ParBlgpervisor Tara Brooks, Defs.” Mem. Ex. G,
Doc. No. 129-10 at 19. On December 21, 2016yaetransferred to Cheshire Correctional
Institution where he remained until, omdary 3, 2018, he was transferred to Osborn
Correctional Institution.ld. He was released from custody on August 15, 2Rl T he
allegations in the Amended Complaint span Foniicarceration at all three facilities.

Defendant Maiga is the Diramt of Offender Classification and Population Management
for the Department of Correction. Defs.’ Local Rule 56(a)l Statement, Doc. No. 129-2 1. The
unit assesses all adult male prisoners sentenceitmaf imprisonment gater than two years.
Id. 3. Each inmate undergoes a standard &ilztsdn process which coiters risk factors and

needs factors and assigned each fatonmerical score between 1 andd. 4. These scores

2 The facts are taken from the Defents’ Local Rule 56(a) Statementlasupporting exhibits. Local Rule
56(a)2 requires the party opposing summary judgmesuhianit a Local Rule 56(a)2 Statement which contains
separately numbered paragraphs corresponding to tteé Rale 56(a)l Statement and indicating whether the
opposing party admits or denies the facts set forth by the moving party. Each admission or deimalude a
citation to an affidavit or other admissible evidence. In addition, the opposing party must submit a list of disputed
factual issues. D. Conn. L. Civ. R. 56(a)2 and 56(a)3.

The Defendants informed Fonck of this requiremé&geNotice to Self-Represented Litigant Concerning
Motion for Summary Judgment, Doc. No. 129-3. As Fonck has not opposed the Defendants’theotion,
Defendants’ facts are deemed admitt&aeD. Conn. L. Civ. R. 56(a)l (“All material facts set forth in said
statement and supported by the evidence will be deemed admitted unless controverted by the statement required to
be filed and served by the opposing pantaccordance with Rei 56(a)2.”).

Although Fonck has not filed any opposition to the motion for summary judgment, his Complaint and
Amended Complaint are verified and include multiple eixhibThe court considers the verified complaints as
affidavits for summary judgment purposes and also cersigonck’s exhibits to the extent they are properly
submitted. See Curtis v. CenldfSB, 654 F. App'x 17, 20 (2d Cir. 2016) (“Though we may treat [plaintiff's]
verified complaint ‘as an affidavit for summary judgment purposes,’ the allegationsneshtiérein can suffice to
defeat summary judgment only insofar as they were made on personal knowledge.”) @aptargv. Coughlin
58 F.3d 865, 872 (2d Cir. 1995).
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are used to develop an Overall Risk Score,ragatween 1 and 5, which is used to determine the
security level of the corréional facility to which theprisoner should be assigneldl. There are
seven risk factors argkven needs factorsd. 71 5-6. At issue in this case is Fonck’s sex
treatment needs score.

A sex treatment needs score does not desiginatemate as a sexfehder or indicate
that he requires sex offender treatmddt.§f 7-8. Rather, the seindicates that the prisoner
may require sex offeder treatmentld. 1 9. When assigning the fact correctional officials use
information from police reports, victimtatements, and other documeritt. | 10.

Fonck is assigned a sex tneant needs score of 8.  11. In assigning Fonck’s score,
correctional officials relied onpolice report relating to a 1996nviction for assault in the third
degree.ld. T 13. The report included a&mvestigation by police €iters and a signed, sworn,
written statement by a person alleging thahck had sexually assaulted h&t. § 14. Contrary
to Fonck’s allegations, the policeport has never been erased &mibt subject to state erasure
laws at this time.ld. T 15. Using such police reports tdetenine a sex treatment needs score is
permitted under Department of ection policies ad proceduresld.  16. Fonck’s sex
treatment needs score has been reviewtdhim multipletimes since 19971d. T 17.

Inmates’ sex treatment neestores are not currently puliied and are available only to
a limited number of correctional stafiid. § 18. Correctional officem@ssigned to inmate housing
units do not have access to the scores and, glthbmates are aware of their scores, they are
not provided document®ntaining the scoredd.

By Affidavit, Defendant Maiga states thas@x treatment needs score greater than 1 does

not adversely affect an inmatd, { 19, and it does not restreigibility for a prison job,



participation in inmate educational oroational programming, or other privilegdsl.

Defendant Maiga further avers that Fonck’s seatinent needs score has not affected his ability
to earn Risk Reduction Earned Credit (“RRfEand in fact he received RREC while
incarceratedld. 1 20. Defendant Maiga also avers thahck’s sex treatment needs score has
not impacted his eligibility for parole, transitiorgalpervision, or residéal program placement.

Id. 71 21-22.

Defendant Lugo was a correctional counseldat Robinson Correictnal Institution in
October 2016. Doc. No. 129-2 § 36. One ofchdies was to complete Offender Accountability
Plans (“OAP”), documents intended to enahlaates to address their needs and achieve
rehabilitation before rentering the communityld. 1 38-39. On November 23, 2016,
defendant Lugo was scheduled teiesv Fonck’s OAP with him.ld. T 41.

In the course of completing the form, defentdlaugo reviewed Fonck’s master file, his
RT screens which showed his movementsiwithe Department of Correction, and any
available police reportdd. § 42. After reviewing the avab& information, she determined,
inter alia, that a sex treatment neext®re of 3 was appropriatéd. 11 43, 53. Although she
verified the sex treatment neextore as part of her reviedefendant Lugo, as a correctional
counselor, did not have authority¢bange the established scoré. { 52.

Defendant Lugo recommended that Fonck address several isdug<l6. The OAP
only includes referrals for servicekl. { 47. As defendant Lugoi®t a clinician, she cannot
determine whether treatment is neédnd, if so, at what leveld. 1 48. The OAP is intended
to enable the inmate to addressued identified during the reviewd. § 49.

After defendant Lugo explaindde results of the OAP to Fonck, he refused to sign the



form. Id. § 54. Fonck became argumatinte and another officer tdo enter the office to

ensure that Fonck remained calid. § 56. Failure to cooperate with the OAP by failing to sign
it is sanctionable by a disciplinacharge for failure to cooperatgth an institutional program.

Id. § 55. Defendant Lugo issued Fonck a digtpy report for failing to sign the OARd.

57.

The OAP form does not include Fd'ge sex treatment needs scotd. § 63 & Doc. No.

1 at 128. Defendant Lugo states that she didjivet Fonck a copy of the form or place it on his
bunk. Doc. No. 129-2 11 58-60. Defendant Lugormafurther interactiomvith Fonck after the
November 23, 2016 meetindd. T 63.

Defendant Richardson was assigned toi@idpte Fonck’s disciplinary charge from
November 23, 2016ld. § 69. As a disciplinary hearingfioer, he had no involvement in
Fonck’s classification and was unawafd-onck’s classification scoresd. 11 64-68. Prison
directives permit a hearindfwer to exclude or eject frora disciplinary hearing any person
whose behavior disrupts an orderly hegror jeopardizes safety and security. { 72. At the
disciplinary hearing, Fonck admitted that he sefdito sign the OAP and the unsigned form was
submitted as evidencéd. {1 70-71. Thereafter, Fonck becaangumentative and was removed
from the hearingld. 1 74. Whether Fonck wasesent for the entire heng did not affect the
outcome as he already had admitted eodharge of refusintp sign the OAPId. § 75. At the
conclusion of the hearing, def@ant Richardson completed theahing summary and gave it to
correctional staff to be delivered to FondH. Y 76.

Defendant Hubbard worked as a correctiafficer at CarlRobinson Correctional

Institution between August and December 206.9 97. As a unit officer, defendant Hubbard



did not have access to inmate needs scoresadidonduct classificatioassessments, and did
not have authority to changa inmate’s needs scorkd. {1 89-96.

Defendant Tugie has worked in the Offen@#assification and Population Management
unit since 20151d.  149. In January 2018, in responsa tetter from Fonck, defendant Tugie
was asked to investigaFonck’s complaintld. § 159. The investigation involved reviewing
Fonck’s classificationld. § 160. Defendant Tugie reviewttk Department of Correction RT
screens, Fonck’s state “rap sh&and relevant police report$d. § 161. The police report she
reviewed contained a signed, swatatement that Fonck hadded sexual contact with another
person.ld. 1 162, 166. Fonck’s previouxdeeatment needs score wasl8. 11 164-65.
Defendant Tugie was not permittedigoore that score in her revieud.  163. The police
report was not erased when defendant Tugie caeduner review and is nabw subject to state
erasure lawsld. § 167. At the time of the review, Fd'& sex treatment needs score appeared
to be supported by the informatiamailable to defendant Tugiéd. { 169.

Fonck’s needs score has been review#l him on multiple occasiondd.  171. The
last OAP included a referral for evaluatiordigtermine whether any»sé&eatment programming
was neededld. 1 173. If he had signed the OAP, Fonckulgchave been referred to a clinician
for that determinationid. § 174. As he did not sign the OAP, Fonck was not evaluated and no
treatment was recommended or undertaken{ 175.

Defendant Wright served as a warderOsborn Correctional Institution from March
2018 through March 2019d. T 23. In that capacity, he ovavs operations of the correctional
facility but was not involved imatters such as classificationialhwas delegated to the Office

of Offender Classificationrad Population Managemenid. 11 24-25. As warden, defendant



Wright did not have authority to rka specific classification decisionkd.  34.

In June 2018, in his capacity as warderieddant Wright received a grievance from
Fonck. Id. 11 26, 28. Although Fonck identified thebgect of the grievance as classification,
his complaint was a lack of due proceks. | 29. Defendant Wriglitenied the grievance as
untimely because Fonck failed to aapthe issue within thirty daysd. § 30. The grievance
appeal was denied on the same groudd{ 33.

Defendant Semple is a form€ommissioner of Correctiond. I 78. Although generally
aware of the classification process, he wasanoember of the classiftion committee and did
not review any decisions regardingrfek’s sex treatment needs scole. 1 79-81.
Classification responsibilities we delegated to the Offiad Offender Classification and
Population Managementd. § 80. Defendant Semple desibeing made aware that
classification procedures wenet being conducted in accartte with law and department
policy. Id. 1 86.

Chad Green maintains grievances filed by itemat Cheshire Cactional Institution.
Doc. No. 129-2 { 101. At the requedtthe Office of the Attorney General, Green was asked to
locate all non-medical griemaes filed by Fonck betwedérecember 20, 2016, and January 30,
2018. Id. 1 104, the entire period of time that Femeas held at Cheshire Correctional
Institution. By Affidavit, Green avers that haldiot locate any record gfievances about a due
process failure regarding defemti&ugo and Fonck’s OAP or tlndant Lugo’s behavior as a
correctional counselord. 1 105-06; defendant Maiga’s bel@awr classification decisions
regarding Fonckid. § 107; defendant Hubbard’s behavidr,{ 108; or defendant Tugie’s

behavior as a couakr supervisorid. § 109.



Correctional Counselor Soley, the keepegiriévances at CaRobinson Correctional
Institution, was asked to locaa#l non-medical grievances Fdafiled at that facility from
November 1, 2016 to December 30, 201d.9Y 110, 113, the entire time period Fonck was held
at Carl Robinson Correctional hitstion. Soley states that he didt locate any grievances about
a due process failure regarding defendant Lugo and Fonck’s OAP or defendant Lugo’s behavior
as a correctional counseldd, 1 114-15; defendant Maiga’s beiwa or classifcation decisions
regarding Fonckid. § 117; defendant Hubbard’s behavidr,{ 118; or defendant Tugie’s
behavior as a couakr supervisorid. § 116.

Correctional Officer Moore, the keeper ofeyfances at Osborn @ectional Institution,
was asked to locate all non-meali grievances Fonck filed #tat facility from January 3, 2018,
the date Fonck was transferred there, to August 2, 210181 208. 211. Officer Moore located
a grievance asserting a violationdafe process that was rejecteduasmely filed both on initial
review and level 2 appeald. § 2133
Discussion

The remaining claims in this case areigmsa-plus due proces$aim based on Fonck’s
assigned sex treatment needs score, a claim libeds&e indifferent to daty against defendant
Lugo, and a state constitutional challenge tocthassification procedurdsoth facially and as
applied. The due process claim is premised erfaht that Fonck didot receive a hearing upon

re-admission to the DOC in 2016 to contestth®n-existing sex treatment needs score. He

3 The Defendants state that Officer Moore was unable to locate any grievances regarding
defendants Tugie, Doc. No. 129-2 { 214; Maida{ 215; or Wrightid. 1 216-17. These statements are
not deemed admitted as the Defendants cite no admissible evidence supporting the absence of these
grievances.SeeD. Conn. L. Civ. P. 56(a)3 (“Each statemehtnaterial fact by a movant in a Local Rule
56(a)1 Statement ... must be followed by a specific citation....”).
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asserts that the information relied upon was fals#, the alleged victim of the sexual assault
had recanted, that the police report had been eessadnatter of law and that he was denied the
opportunity to present ewdhce in this regard because no mepwas conducted with respect to
his sex treatment needs upon hisdenission. He further assettst the sex treatment needs
score has stigmatized him and caused him tangijuley rendering his claims viable under the
Fourteenth Amendment. The Defendants mimvesummary judgmendn seven grounds: (1)
Fonck’s claim is time-barred, (2) Fonck failedexhaust his administrative remedies before
commencing this action, (3) Fonck fails to statclaim upon which refienay be granted; (4)
the Defendants are protected by qualified imityin(5) Fonck has failed to demonstrate a
physical injury as required undere Prison Litigation Reform Ac{f) there is no private right of
action under the Connecticut Constitution, &ndFonck does not mette requirements for
compensatory damages.

Exhaustion of Administrative Remedies

In his Amended Complaint Fonck cites te DOC manual that provides that that an
initial classification shall be plormed each time an inmaterniswly admitted to the Department
of Correction. Doc. No. 45-1 { 31. Fonckswaadmitted to custody in 2016. As noted, his
stigma-plus due process claim is based orgasgl him a sex treatmeneeds score of 3 upon
his admission in 2016 without a hearing talele him to challenge the basis for the
classification.

The Prison Litigation Reform Act requires prisoners to exhaust administrative remedies
before filing a federal lawsuit laing to prison conditions. 42.S.C. 8§ 1997e(a) (“No action

shall be brought with respect poison conditions under section 1982his title, or any other

10



Federal law, by a prisoner confined in any, jaiison, or other correctnal facility until such
administrative remedies as are available arewsthd.”). This exhaustion requirement applies
to all claims regarding “prisolife, whether they involve gendrarcumstances or particular
episodes.”Porter v. Nusslg534 U.S. 516, 524, 532 (2002).

Exhaustion of all available admstrative remedies must ocaegardless of whether the
administrative procedures provide tledief that the inmate seekSee Booth v. Churngb32
U.S. 731, 741 (2001). Furthermopisoners must comply withll procedurafules regarding
the grievance process prior to commencing an action in federal SeetWoodford v. Ng648
U.S. 81, 90-91, 93 (2006) (proper exhaustion “meaimg | steps that the agency holds out ...
(so that the agency addresses the issues andtits) ... [and] demand®mpliance with agency
deadlines and other critical procedural rules”). An inmate’s failure to exhaust administrative
remedies is only excusable if themedies are in fact unavailabl&ee Ross v. Blake  U.S.
___,136S. Ct. 1850, 1858 (2016).

The administrative remedies for the Stat€ohnecticut Departnme of Correction are
set forth in Administrative Directive 9.65eeAdministrative Directive 9.6, Inmate

Administrative Remedies (revised August 15, 2013), availabig@t/portal.ct.gov/-

/media/DOC/Pdf/Ad/ad0906pdf.pdThe type of remedy availabto an inmate depends on the

nature of the issue or condition complainediothe decision made lprrectional personnel.
Appeals of classification decisions are goverbgdection 9.6(7). Needs level decisions are
appealed by depositing Administrative Remedynr&N 9602 in the Admistrative Remedies
box within fifteen calendar days from the d#anh regarding the neetisvel. Administrative

Directive 9.6(7)(B). The appeulill be decided by the Unit Adinistrator if the decision was
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made by facility staff or by thBirector of OffendelClassification and Rmlation Management
if the decision was made by the Offender Sifasation and Populatn Management Unit.
Administrative Directive 9.6(7). The deaisi is not subject to further appeadl.

In advancing this argument, the Defenidarely upon the grievance procedures for
grievances regarding conditioasconfinement and the likeather than the procedures
applicable to classificationegisions, and argue that Fonckdd to timely file a level 2
grievance appeal on this issughese requirements were not biggible to Fonck’s classification
appeal. But that doe®wt end the inquiry.

Fonck’s due process claim is premised oreflegation that he wagiven a sex treatment
needs score of 3 when he wasadmitted to the DOC in the Falf 2016. The inclusion of a sex
offender treatment evaluation (amdatment if recommended)tise basis upon which he refused
to sign his OAP in November 202@®ut Fonck did not seek to address his needs score until
January 2018, when he wrote the letter to thre@or of Offender Clasification and Population
Management asking that his sex treatment nseal® be lowered. By letter dated January 23,
2018, defendant Tugie responded to Fonck’s iiygushe reported the basis of the score and
stated that the score would not be changeds.Didem. Ex. P., Doc. No. 129-19 at 2. It was
only then that Fonck subrted Administrative Remedy Irm CN 9602 challenging the
classification decision. The fornaferences Administrative Direce 9.6(7) and addressed the
use of non-conviction inforation in assigning his sex treatmeeeds score. The form is dated
February 3, 2018Id. at 3-4. Defendant Tugie died the request on March 1, 201&.at 3.

Defendant Tugie checked the box on the famdicating that Fonck had exhausted his

4 Fonck further concedes that he was aware of his sex treatment needs score during his prior periods of
incarceration.
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administrative remediedd.

However, this “stigma plus” due processimialoes not arise out dfugie’s refusal to
lower the score in January 2018, (a decisiowioich Fonck may well have exhausted his
administrative remedies). This claim, as outlimethe complaint, arises out of the assigning of
the score without a hearing in 2016 upon his m&iasion to the DOC. Again, he asserts that the
failure to afford him a hearingt which he could contest thedimfor the sex treatment needs
score resulted in his stigmatization as ad#ander. And although he knew of the score, both
prior to and certainly no later than his receipd agview of the OAP, hdid not file any timely
appeal of the classification dewn. Indeed, he did not take aagtion to have the score lowered
until well over a year later. Fonck’s Janu2@48 letter does not reset the clock on the
limitations period for filing an appeal of theaskification made in 2016. Accordingly, Fonck did
not exhaust his administrativenmedies with respect to hisgiha plus due process clai®ee
Woodford v. Ngp548 U.S. 81, 90-91, 93 (2006) (proper axdtaon “means using all steps that
the agency holds out ... (so that the agencyessés the issues on therits) ... [and] demands
compliance with agency deadlines ankeotcritical procedural rules”).

In the Amended Complaint, Fonck was pgtad to add an Eighth Amendment claim for
deliberate indifferenct safety against defendantgo for placing the OAP on his bunk
following the November 23, 2016 meeting so other inmates would see it and would conclude that
Fonck was a sex offender, thereby placiogdk in danger. Although he attaches many
grievance forms to his Amended Complaint, Hodoes not attach any grievance regarding this
claim against Defendant Lugo. To the contréine Defendants have submitted declarations

from grievance coordinators at the facilitiesnhich Fonck was confined in 2016 stating they
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have no record of any grievances regardiafgndant Lugo’s behavior. Fonck did not oppose
the motion for summary judgmeand so offered no evidea that he exhausted his
administrative remedies on this claim. Dedant Lugo’s motion fosummary judgment is
granted as to the Eighth Amendmelaim of deliberate indifference.

Failureto State a Stigma-Plus Due Process Claim®

The United States Supreme Court and the & E&ircuit have recognized a protected
liberty interest in being free from a false stigmiatizstatement that alters a person’s legal status
or rights in a tangible mannegee Vitek v. Jongd445 U.S. 480, 493 (1980) (protectable liberty
interest implicated by characterizing inmatevantally ill and transferring him to mental
hospital for mandatory behaviorodification as a treatmefdr mental iliness without due
process). IVega v. Lantz;96 F.3d 77 (2d Cir. 2010), thec®ad Court noted that wrongly
classifying an inmate as a seffender can be stigmatizindd. at 81-82 (“it continues to be the
case that wrongly classifying ammate as a sex offender maywbha stigmatizing effect which
implicates a constitutional libertgterest”) (citing cases). Mega the plaintiff challenged his
classification to a sex treatment needs sar3, the same score assigned to Fomdkat 80.

To prevail on a “stigma plus” claim, Fonck stwestablish two distinct elements: “(1) the
utterance of a statementfciently derogatory tanjure his or her reputin, that is capable of

being proved false, and that tieshe claims is false [thegtha], and (2) a material state-

5 Defendant Lugo also submitted an Affidavit that ditenot leave a copy of the OAP on the Plaintiff's
bunk. This fact was deemed admitted when Fonck failditetany opposition to the motion for summary judgment
and did not file a Statement of Materfiatts pursuant to Local Rule 56(a)2. $ich, nor is there a genuine issue of
material fact left to be tried wittespect to the merits of the deliberagifference claim against Defendant Lugo.

6 Although the motion for summary judgment can be and is granted on the basis that Fonck failed to
exhaust his administrative remedies, the Court also addresses the merits of the claim that Fonck cannot establish a
“stigma plus” due process claim because, in the alternative, it too is dispositive.

14



imposed burden or state-imposatération of the plaitiff's rights or statis [the plus].”Id. at 81
(internal quotatio)marks and citation omitted). The plelement must involve “specific and
adverse action [by the state defendant] cleadyricting the plaintiff's liberty.”Velez v. Levy

401 F.3d 75, 87-88 (2d Cir. 2005) (citats omitted). Thus, allegatiotisat might be “sufficient

to demonstrate a government-impdsstigma, absent more,” do not rise to the level of a
“deprivation of a libertyor property interest pretted by due processVega 596 F.3d at 81-82
(citations omitted)Sadallahv. City of Utica 383 F.3d 34, 38 (2d Cir. 2004) (“deleterious effects
[flowing] directly from a sullied reputation,astding alone, do not coiitsite a ‘plus’ under the
‘stigma plus’ doctrine.”Yinternal quotattn marks and citation omitted).

The defendants advance a humiiiearguments that Fonckmaot establish either aspect
of his “stigma plus” due pross claim. The Court is persuaded that Fonck cannot meet the
“plus” prong of the claim and therefore does adtiress the arguments advanced regarding the
“stigma” portionof his claim.

In his verified Amended Complaint Fonckegles that he was harassed and threatened
based on inmates’ perception of him as a dexffi@nder. He has provided no evidence to
support this allegation, such iasnate requests seeking stagsstance or requests for medical
care or mental health treatnidor any harm inflicted.SeeHill v. Donoghue 815 F. Supp. 2d
583, 589 (E.D.N.Y. 2011) (rejectirigarm to safety as a resoltbeing labeled a “rat” as
insufficient to constitute plusecause plaintiff was not actuatarmed by misinformation).

Fonck also alleges that he was requieegarticipate in a sex offender treatment
program. However, he provides no evidence to support this allegation. Indeed, the Defendants

have averred under oath that because Fonck refused to sign the OAP, he was not referred for an
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assessment to determine whaigram, if any, would ddress his needs. This fact is deemed
admitted.Seel.ocal Rule 56(a). Accordingly, thismsupported and disproven allegation does not
demonstrate the required “plusdr raise a genuine issuernéterial fact regarding same.

Fonck also alleges that he was deniedlga community release and RREC because of
his sex treatment needs sco&ex offender treatment can demate the “plus” in a “stigma
plus” due process claim, but only when actuatip@ation in a program immandatory for parole
eligibility. See, e.g., Neal v. Shimod®1 F.3d 818, 830 {9Cir. 1997) (to stsfy the sigma-
plus standard, the offender mbst subject to “the stigmatizirapnsequences of the attachment
of the ‘sex offender’ label couplegiith the subjection of the tgeted inmate to a mandatory
treatment program whose successbmpletion is a preconditin for parole eligibility”);see
also Kirby v. Siegelmari95 F.3d 1285, 1288 (ILir. 1999) (completion of sex offender
treatment program was prerequisite for parditghglity). Here, as discussed above, Fonck was
never referred for sex offender treatment. Moes, completion of any such program was not a
precondition for paroleligibility. Indeed, Fonck was considet for parole but denied in May
2017. Am. Compl. Ex. 43, Doc. No. 45-1 at 311. Theswas clearly parokgigible despite his
classification and even though he did not paréitggn any sex offendéreatment program.

Further, the denial of parolgas not based on his sex treatrhneeds score or due solely
to his failure to participate in sex offendezatment. The 2017 deasi denying parole listed
several reasons for therdal, the first two of which werEBonck’s prior pooperformance while
on community release and the fact that hisenu offense was committed while he was on
probation.Id. The decision also stated that “Fonck nat completed the programs listed on his

Offender Accountability Prograt®AP) which includes work,daliction services, and a Sex
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Offender treatment programld. Doc. No. 45-1 at 311. Thus, tfalure to paticipate in sex
offender treatment was one of many sound reasmdeny Fonck parole, and the denial cannot
therefore establish the “plus” pronghaé “stigma plus” due process clai®eeHernandez v.
WashingtonNo. 2:16-CV-10854, 2017 WL 1214436, at *7 (E.D. Mich. Jan. 20, P@&jécting
stigma-plus claim where failure to complstx offender treatmeprogram was only one
reasons for denying parole, not a pagrisite for parole eligibility)report and recommendation
adoptedNo. 16-10854, 2017 WL 1130090 (E.D. Mich. Mar. 27, 2017).

Fonck further alleges that he was derdethmunity release because of the inaccurate
information relied upon in deciding his cldgsation. Am. Compl., Doc. No. 45-1 | 219. He
attaches a record which reflects that he wafgdh denied community kease. Am. Compl. Ex.
45, Doc. No. 45-1 at 318. However, that doentrfurther reveals that Fonck was denied
community release because of the nature oftnient offense, his ininal history, and his
history of poor performance on comnityrrelease, parole, and probatide. Indeed, the DOC
has afforded Fonck some formedrly release seven times and he was unsuccessful on five of
those occasions. Defs.” Mem. Ex. G, DeclPafole Supervisor Tara Brooks, Doc. No. 129-10.

Lastly, Fonck alleges that he was denied RRecause of the illegal classification and
false statement about his sex treatment néemgk attached to hmended Complaint a copy
of the Risk Reduction Earned Credit RulescDido. 45-1 at 143-46, whicprovide that refusal
to sign an OAP prevents an inmate from earning RRIECat 144 § 11(C). Fonck concedes
that he refused to sign his OAP. Thus, to therbhe was denied RRERIs refusal could have
been the reason and cannot be the basis fdpling’ portion of his “sigma plus” due process

claim.
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Notwithstanding, as described above, the Deémts have established and it is deemed
admitted that Fonck’s sex treatmiaeeds score of 3 did not iant his eligibility for RREC and
in fact, Fonck received RREC while incarcerated.

Accordingly, there is no genuine issue oftemel fact remaining to be tried and the
Defendants are entitled to judgnt as a matter of law on Fdg “stigma plus” due process
claim.”

Conclusion

TheDefendantsmotionfor summary judgmentjoc. No. 129] is GRANTED for the
reasons stated. The court declines to exestipplemental jurisdictionver Fonck’s state law
claim. See28 U.S.C. § 1367(c)(3) (court may declinesteercise supplemental jurisdiction over
state law claims wheml federal claims hae been dismissed).

The Clerk is directed to emtpudgment and close this case.

SO ORDERED this 9th day of April 2020 at Bridgeport, Connecticut.

I

Kari A. Dooley
UnitedState<District Judge

7 Having determined that the Defendants are entitigddgment as a matter of law because Fonck failed
to exhaust his administrative remedies and in any eamtot establish a “stigma plus” due process claim, the
Court does not take up the additional arguments advanced by the Defendants.
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