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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

SECRETTHAMPTON,
Plaintiff,

V. No. 3:18<v-1445(VAB)

JUDICIAL BRANCH, etal.,
Defendans.

RULING AND ORDER ON MOTION TO DISMISS

SecrettHampton(“Plaintiff’) hassuedthe Stateof ConnecticutJudicialBranch,Stephen
Grant,DeborahFuller, and JohrFitzgerald(collectively,“Defendants”)for violating her
constitutional rightassecuredy theU.S. Constitutionandthe ConnecticutConstitution Am.
Compl.ECFNo.41at1, 11 (Aug. 28, 2019). Sladlegeddisparatdreatmentahostilework
environmentharassmerdndretaliationbecaus®f racein violation of Title VIl of theCivil
RightsAct of 1964,asamendedy theCivil RightsAct of 1991.ld. at 1-2,111-3, 5. Shalso
allegeghreestatelaw claims:violation of theConnecticufair EmploymentPracticesAct,
failure to trainandsuperviseandintentionalinfliction of emotionalistressld. at 2, { 6.

Defendats have movedo dismiss.Mot. to Dismiss,ECFNo. 43 (Sept.11, 2019)
(“Defs.” Mot.”).

For the followingreasonsthemotionto dismissis GRANTED in part, DENIED in
part. As to herfederalclaims,the onlyremainingclaim will beMs. Hampton’sTitle VII claim
againstthe JudicialBranch Thethreestatelaw claims—ConnecticufFair EmploymentPractices
Act, failureto train, intentionalinfliction of emotionaldistress—will proceedo atleastthe

summaryjudgmentstage.
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FACTUAL AND PROCEDURAL BACKGROUND
A. Factual Allegations

Ms. Hampton anAfrican Americanwomanliving in New Haven,ConnecticutAm.
Compl.at 3 11 8-9; workasa JuvenileDetentionTransportatiorOfficer (JTO)in the Stateof
ConnecticutludicialBranch’sCourt SupporServiceDivision in the Juvenildkesidential
ServicedJnit, id. at 3,  12. Shallegeshaving“beensubjectedo discriminatoryandhostile
treatmentt the workplae, andharshediscipline,upto andincludingtermination thanhernon
African Americancounterparts.id. at 3,  14.

OnOctober21, 2016 Ms. Hamptonand“her soleassignegartner, Aquil Abdul-
Salaam, alsoAfrican American,allegedly“transporteda known dangerous juvenilemateto a
medicalappointment.’ld. fat4, 15-16Thejuvenileinmaterecentlyhad“assaulteca seasoned
malestaff memberat thefacility . . .[allegedly] chokingandseverelyinjuring thestaff member,
requiringhospitalizaton.” Id. at4, § 17.Thesamejuvenileinmateallegedlypreviouslyhad
“attemptedto kick out the doors of the transpedn” while Ms. Hamptonwastransporting him,
causingher“to pull overandawaitthearrival of additionalstaffto proceedsafety.”Id.

Onthis occasionthejuvenileinmateallegedly“was placedin the mostestrictive
mechanicatestraingsic] availableandpermissibleby [D] efendant’sulesandpolicies,
includingleg shackleshandcuffsandabelly chainsecuredaround hisvaistattachedo the
handcuffs.”ld. at4, 1 18.

Thejuvenile’s appointmerallegedlytook placein a public physician’sffice, where
“children andelderlymembersf the publicandothers[allegedly]werepresent.ld. at4, § 19.
While in the physician’®ffice, thejuvenileinmateallegedly“defeatedhis restraints,”"meaning

thattheunsecuredelly chainattachedo his handcuffallegedlywas“ready|[for] useasa



deadly weapon.”ld. { 20.He “refusedto comply” with Ms. Hamptonandfled themedical
office. Id. at5, 1 21.

Ms. HamptonandMr. Abdul-Salaamallegedly“followed theinmateat asafedistance
accordingo defendangudicialBranch’spolicy[] butwereunableto safetyrestrainhim and
returnhim to custody.”ld. at5, I 22.Theyreturnedo work, “and eachcompletedncident
reportsof theescape.ld. at5, § 24.“The inmatewaslaterrearrestedndreturnedo
[D] efendantludicialBranch’s custody.id. at5, § 23.

Beforetheendof hershift laterthatday,Mr. Fitzgerald,Superintendent of th&udicial
Branch,andJimmy Gomez shift supervisoof the JudicialBranch,allegedlyapproached/s.
Hamptonandtold herto handin herbadgeld. at 5,1125-26. ShallegeshatMr. Fitzgerald
andMr. Gomez‘immediatelyplaced[her] on unpaidadministrativdeave”beforeany
investigatiorhadbeenconductedld. at5, 1 27 Ms. Hamptonallegedly“remainedon unpaid
administrativdeavefor aprotradedtime,” asDefendantallegedly“refusedandfailed to
conduct dimely investigation. . . . ”Id. at6, T 30.

Ms. Hamptonalsobelievesthat“[D] efendantseportedher] to the Connecticut
Departmenbf ChildrenandFamilies(DCF), alleging physicalandemotionalneglectof the
inmate.”ld. at5, 1 28.Sheallegedlyappealedhe DCF investigationwhich concludecheglect.
Id. at5, T 29.

OnOctober24, 2016 Ms. Hamptonallegedly“was placedon AdministrativeSuspension
withoutpay. .. .”Id. at7, 1 37. Sheemainedon unpaid suspension urghhewasterminated
over ayearlater. Id.

OnFebruary3, 2017, DefendantdlegedlyterminatedMs. Hamptonld. at 6, { 31 Ms.

Hamptonallegesthatthedecisionto suspend withoypay andsubsequentlyerminateher



employmentvasrecommendetby Ms. Fuller,id. I 32,andthatMr. Grant“madethefinal
decisionto suspend withoypay andto terminatetheplaintiff . . . ,”id. at6, { 33.Ms. Hampton
alleges'the defendantselied upon the unsupported findings@CF to punish theplaintiff” and
thatthe unsupported findingsvere reversedn appealto thatagencyandsetasideon April 2,
2018.”1d. at 6, T 34.In her view, DCF relied ontestimony‘neithercrediblenor substantiatethy
objectivewitnesses.’ld. T 35.

OnMarch 16, 2018anarbitratorfound*“that the defendaniudicialBranch'lacked just
cause'to suspend P]laintiff, andorderedshebe madewholefor theperiodof suspensiorfrom
October24, 20160 February3, 2017.”ld. at 7, { 37.

OnMay 23, 2018 Ms. Hampton’stermination‘was convertedo athirty workday
suspension without payl[,]Jh accordancevith asecondJUnion Arbitration Award. Id. Ms.
Hamptonreceivedostwagesandemployment benefitdessthethirty workday period of
suspensiond. Shereceivedno overtimepayfor the periodbetweerOctober24, 2016andMay
23, 2018.

Ms. Hamptonallegesthat shevastreatedmoreharshlythansimilarly situatedemployees
who arenotAfrican American.JTO Carissad_audanowhois Caucasianallegedly“was
involvedin asubstantiallysimilar incidentwith the samedefendant# the instantmatter.”Id. at
7, 1 39 Whena juvenileinmateescapedis. Laudano’scare,sheallegedlyfailed to follow the
JudicialBranch’spolicy; andboth“the inmateand[Ms.] Laudanowereinjuredasaresultand
bothrequiredmedicalattention. . . .”Id. at8,  41.

Ms. Laudanaallegedlywasneitherplacedon unpaicadministrativdeavependingan
investigationnorterminatedld. at 8, T 42. Although sheadonly beenwith the JudicialBranch

lessthanayear,Ms. Laudanaallegedlywaspromotedld. at 8, § 43.



Ms. Hamptonreceiveda rightto sueletterfrom the Equal Employment Opportunities

Commissiorandtimely filed this action.ld. at 8, { 45.
B. Procedural History

OnAugust 24, 2018Ms. Hamptonfiled a Complaintagainsthe JudicialBranchStateof
ConnecticutStepherGrart, DeborahFuller, and JohnFitzgerald.Compl.,ECFNo. 1 (Aug. 24,
2018).

OnJanuaryl6, 2019, Defendanfded atimely motionto dismiss.Mot. to Dismiss,ECF
No. 24,(Jan.16, 2019).

OnMay 2, 2019 Defendantdiled areplyin support otheir motionto dismiss,noting
Plaintiff's failure to respond. Reply\CFNo. 31 (May 2, 2019).

OnJuly 22, 2019Plaintiff filed an objectionto themotionto dismiss andthe Courtheld
amotionhearing. Obj.ECFNo. 38 (July 22, 2019); Minute EntryCFNo. 39 (July 23, 2019).

OnJuly 24, 2019, the CoudismissedVs. Hampton'sfederalclaimsanddeclinedto
exercisesupplementgurisdiction overherstatelaw claims. RulingandOrder,ECFNo. 40 (July
24, 2019).

On August 28, 2019Ms. Hamptonfiled an AmendedComplaint.Am. Compl.

On Septembef 1, 2019Defendantdiled amotionto dismissthe AmendedComplaint.
Defs.” Mot.; SuppMem.,ECFNo. 43-1(Sept.11, 2019)"“Defs.” Mem.”).
. STANDARD OF REVIEW

A. Rule12(b)(2)

On amotionto dismissfor lack of personajurisdictionunderFederalRule ofCivil
Procedurel2(b)(2),the“plaintiff bearsthe burden of showintipatthe courthasjurisdictionover

the defendant.In re Magnetic Audiotap@ntitrustLitig., 334 F.3d 204206 (2d Cir. 2003).The



plaintiff thereforemustmakea primafacie caseshowingthatjurisdiction exists.Licci exrel.
Licci v. Lebanese Canadian BarfkAL 673 F.3d 50, 582d Cir. 2012).

“The primafacie showing must includanavermenbf factsthat,if creditedby the
ultimatetrier of fact, would sufficeto establishjurisdictionover thedefendant 1d.; seealso
Glenwood SysLLC v. Med-Pro Ideal Sols.,Inc., No. 3:09¢v-956 (WWE), 2010WL 11527383,
at*2 (D. Conn.May 4, 2010)(“At this stageof the proceedingsf thecourt reliesupon
pleadingsandaffidavits, the plaintiff mustmakeout only aprimafacie showing of personal
jurisdiction,andtheaffidavitsandpleadings should be construed nfasrablyto the
plaintiff.”), aff'd, 438F. App’x 27 (2d Cir. 2011),asamended(Sept.23, 2011)citing CutCo
Indus.,Inc. v. Naughton 806F. 2d 361, 36%2d Cir. 1986)).

A court considers thiactsastheyexistedwhentheplaintiff filed the complaintSeeid.
(citing Klinghofferv. S.N.C Achille Lauro Ed Altri-GestioneVlotonaveAchille Lauroin
Amministrazione Straordinarj®37 F.2d 44, 522d Cir. 1991)).

B. Rule 12(b)(5)

A motionto dismissunderFederalRule ofCivil procedure 12(b)(5) due insufficient
serviceof processmust begrantedf the plaintiff fails to servea copy of the summorand
complaint on the defendants pursuanRule 4 of thé~ederaRules[of Civil Procedure]ywhich
setsforth thefederalrequirementsor service.”"Rzayevar. United States492F. Supp. 2d 60, 74
(D. Conn. 2007)seeFed.R. Civ. P.12(b)(5).

“Oncevalidity of servicehasbeenchallengedit becomesgheplaintiff's burdento prove
thatserviceof processvasadequate.Colev. AetnaLife & Cas, 70F. Supp. 2d 106, 11(D.

Conn. 1999).



C. Rule 12(b)(6)

A complaint mustontaina “shortandplain statemenof theclaim showingthatthe
pleadeliis entitledto relief.” Fed.R. Civ. P.8(a).Any claimthatfails “to stateaclaim upon
whichrelief canbe grantedwill bedismissedFed.R. Civ. P.12(b)(6).In reviewinga
complaint unler Rule12(b)(6),a courtappliesa“plausibility standard” guided b$two working
principles.” Ashcroftv. Igbal, 556U.S.662, 678 (2009).

First, “[t{lhreadbarerecitalsof theelementf acauseof action,supported bynere
conclusorystatementsjo notsuffice.” Id.; seealsoBell Atl. Corp.v. Twombly 550U.S.544,

555 (2007 “While acomplaintattackedoy aRule 12(b)(6)motionto dismissdoes noheed
detailedfactualallegations . . aplaintiff’'s obligationto provide the ‘grounds’ of his
‘entitle[ment] to relief’ requiresmorethanlabelsandconclusionsandaformulaicrecitationof
theelementsf acauseof actionwill not do.”(internalcitationsomitted)).Second, “only a
complaintthatstatesa plausibleclaim for relief survives anotion to dismiss.”Igbal, 556U.S. at
679. Thus, the complaint musbntain“factual amplification. . .to renderaclaim plausible.”
AristaRecordd LC v. Doe 3, 604 F.3d 110, 120 (2dir. 2010) (quotingrurkmenv. Ashcroft
589 F.3d 542, 54@d Cir. 2009).

When reviewing a complaint under Federal Rule of Civil Procedure 12(b)(6), the court
takes all factual allegations in the complaint as tigieal, 556 U.S. at 67.8The court also views
the allegations in the light most favorable to the plaintiff aravdrall inferences in the
plaintiff's favor. Cohen v. S.A.C. Trading Corg11 F.3d 353, 359 (2d Cir. 2013ge also York
v. Ass’n of the Bar of the City of N.'286 F.3d 122, 125 (2d Cir. 2002) (“On a motion to dismiss
for failure to state alaim, we construe the complaint in the light most favorable to the plaintiff,

accepting the complaint’s allegations as true.”)).



A court considering anotionto dismissunder Rulel2(b)(6)generallylimits its review
“to thefactsasassertedvithin the fourcornersof thecomplaint,the documentattachedo the
complaintasexhibits,andany documentsncorporatedn the complaint byeference."McCarthy
v.Dun & BradstreetCorp, 482 F.3d 184, 19(@d Cir. 2007). A courtmayalsoconsider
“mattersof which judicial noticemay betaken”and“documentsitherin plaintiffs’ possession
or of which plaintiffs hadknowledgeandrelied onin bringing suit.”Brassv. Am.Film Techs.,
Inc., 987 F.2d 142, 150 (2dir. 1993);Patrowiczv. TransamericaHomeFirst,Inc.,, 359F. Supp.
2d 140, 144D. Conn. 2005).

1. DISCUSSION

A. Timelinessof TitleVII Claim

UnderTitle VII, “a plaintiff cansuein federalcourtonly afterfiling timely chargeswith
theEEOC.”McPhersorv. N.Y.C.Dep'’t of Educ, 457 F.3d 211, 21@d Cir. 2006)(citing 29
U.S.C. § 626(d); 42 U.S.C. § 20086)(1); Holoweckiv. Fed.ExpresCorp., 440 F.3d 558,
562—-63(2d Cir. 2006)).The complainanhas180 daygorm theadverseemploymengctionto
file chargeswith theEEOC.42 U.S.C. § 20008{e)(1).Then,"the complainant musawait
dismissalof theadministrativecharge(or afailure to act)[.]” McPherson457 F.3cat 214.

“A privateTitle VII plaintiff mustalsofirst receivea‘right-to-sue’letterfrom the
EEOC.”Id. at 213(citing 42 U.S.C. 8 20008(f)(1); Holoweckj 440 F.3dat 563).Oncea
complainanteceivesa “rightto-sue”letter from theEEOC, he orshehasninety daygo file a
civil actionin the appropriatéederalcourt. 42U.S.C.8 2000e5(f)(1); seealsoMcPherson457
F.3dat 214 (“Suchnotificationis calleda ‘rightto-sue’letterbecausghenotificationis a
prerequsiteto suit(eventhough thenotification does notndicatethatall of thestatutory

prerequisitegor suit havebeenmet,andthereforedoes nobespeala‘right’).”).



“Title VII's chargefiling requirements not ofjurisdictionalcast.. . . Separatgrovisions
of Title VII, § 2000e5(e)(1)and(f)(1), containthe Act’s chargefiling requirement. Fort Bend
Cty., Texv. Davis 139S. Ct. 1843, 1850-51 (2019Vhile notjurisdictional,“Title VII's
chargefiling requirements a processingule, albeita mandatory onel[.]d.

Defendantarguethattheyraisedthe exhaustiorssuein their previousmotionto dismiss
andPlaintiffs AmendedComplaint‘still fails to showthatthePlaintiff compliedwith this
mandatoryfiling rule.” SuppMem. at 9. Theinitial Complaintwasnotfiled within ninety days
of receiptof the rightto-sueletterfrom the EqualEmployment Opportunitommissionld. at
7-8.In theirview, Ms. Hampton’sallegationthat shereceivedtheletteron May 26, 2019
(exactlyninety daydeforethefiling of theinitial Complaint) is selfservingandinsufficient“to
rebut theapplicablethreeday presumption ofeceipt.”ld. at 9. Her actionis thereforeuntimely
andshould bealismissedld. at 10.

The Court disgreesvith Defendars.

The CourtallowedMs. Hamptonto repleadher Title VII claim“to statefactsindicating
whetheror how sheeompliedwith thechargefiling requirement.’Order& Ruling on Mot.to
DismissCompl.,ECFNo. 40 (July 24, 2019) (“Previous Ruling"'heattachedightto-sue
letterwasmailedonMay 18, 2018PI.’s Ex. A—Letterfrom theEEOC,ECFNo. 41-1 (Aug. 28,
2019) (“Rightto SueLetter”). Thereis astampstating“RECEIVED May 22, 2018” on the
documentjndicatingthedateit wasreceivedn the EEOCBostonoffice receivedId. The
envelopgrom the EEOC BostonOffice indicatestheletterwasmailedon May 22, 2018Pl.’s
Ex. B—Enveloperom EEOCBoston,ECFNo. 41-2 (Aug. 28, 2019)‘Envelope”).

FederalRule ofCivil Proceduré(d) presumeshatit takesthreedaysto receivealetter

oncemailed.See Pattersom. Conn.Dep’t of LaborAdm’r, No. 3:11¢v-1237(JCH),2015WL



507534 ,at*2 (D. Conn.Feb.5, 2012)(“The justificationfor giving threeadditional days under
Rule 6(d) . . appeargo bethatit takessometime for a documento getfrom the servingparty
atthe moment ofransmissionto thereceivingparty atthe moment ofeceipt,andthat,asa
practicalmatter,an estimateof threebusiness dayis anappropriatedefaultrule to eliminate
debateaboutwhetherthedateof actualnoticeis relevant,and,if so,whatthatdateis in each
individual case.”(citing United Statess. James 146 F.3d 1183, 1188@th Cir. 2019));seealso
Lunaridini v. Mass.Mut. Life Ins. Co, 696F. Supp. 2d 149:Someauthorityexistsfor the
propositionthatthethreeday extension ofime for mail servicefoundin FederalRule ofCivil
Procedureés(d) createsa rebuttable presumptidhata rightto-sueletteris receivedthreedays
afterit is mailed.]” (citing Sherlockv. MonefioreMed.Ctr., 84 F.3d 522, 525-2@d Cir. 1996);
BaldwinCty. WelcomeCtr. v. Brown 466U.S.147, 148 (1984{percuriam)(dicta)).

May 22, 2018wvasa Tuesday. Applying thiareeday presumption, théetterwould have
beenreceivedon Friday, May 25, 2018 Plaintiff allegesthatshereceivedtheletteron May 16,
2018,which the Courtakesasascrivener'serror, andinterpretstheallegedreceiptasMay 26,
2018.Am. Compl.at8-9,  49"The postmark . . indicateghatthe Rightto Suewasmailedno
soonertthantheeveningof May 22, 2018rom Boston, . . Theplaintiff receivedthe Rightto
SueletteronMay 16, 2018andfiled the instantictionon August 24, 2018, thenetiethday
from receiptof the E.E.O.C. Righib Sue.”) But Ms. Hampton'sallegationthat shereceivedthe
Rightto SuelLetteronMay 26, 2018asopposedo May 25, 2018js anunsupporte@ndself-
servingallegation.See Johnsown. St. Barnabas Nursingome 368F. App’x 246, 2482d Cir.
2010) (findingplaintiff's unsupporte@llegationof thedateof receiptof a rightto-sueletterwas

insufficient“to rebut theapplicablethreeday presumption ofeceipt”).

10



“Neither [the] proffer of inadmissiblesvidencenor [Haintiff's] lack of recollecton” is
sufficientto “rebut the presumptionthattheletterwasreceivedwithin threedays.Sherlock 84
F.3dat526.“If aclaimantpresentsworntestimonyor otheradmissiblesvidencdrom whichit
couldreasonablyeinferredeitherthatthe noticevas mailedlaterthanits typewrittendateor
thatit took longerthanthreedaysto reachherby mail, theinitial presumptions not dispositive.”
Id. at 526.Ms. Hamptonattachegheletterandthe envelope, buiffersnootherevidence
supportingherclaim thatshereceivedtheletteron May 26, 2018ratherthanMay 25, 2018.

Giventhatthisis amotionto dismissandconstruing thallegationanost favorablyto
Ms. Hampton, howevelt is plausiblethattheRightto Suel etterreachecheronMay 26, 2018.
SeeFriedmanv. SwissReAm.Corp, 512F. App’x 94, 96(2d Cir. 2013) (finding‘the district
court should havacceptedstrue thestatemenin [plaintiff’'s] complaint”asto thedateof
receipt whichwassupported by declarationunderpenaltyof perjuryin the @mplaint).

The Court thuswill notdismissMs. Hampton'sTitle VII claim becaus®f exhaustior.

B. Sections 1981 & 1983

1. Service & Personal Jurisdiction over Stephen Grant

UnderFederalRule ofCivil Procedurd 2(b)(5),aparty mayfile amotionto dismissdue
to “insufficient serviceof process.Fed.R. Civ. P.12(b)(5).“A motionto dismisspursuanto
Rule 12(b)(5) must bgrantedf theplaintiff fails to servea copy of the summoramdcompgaint
on thedefendantpursuanto Rule 4 of thd=ederaRules,which setsforth thefederal

requirementgor service.”"Rzayeva. United States492F. Supp. 2d 60, 74D. Conn. 2007).

L Although Ms. Hampton brings her Title VII claim against all Defendants, Am.pgLdh®, her claim can only
proceed against the Judiciianch.See Tomka v. Seiler Coyp6 F.3d 1295 (2d Cir. 1995brogated on other
grounds by Kairam v. West Side GlI, LL®3 F. App’x 23, 26 (2d Cir. 2019) (“[IJndividual defendants with
supervisory control over a plaintiff may not be held personally liable under Titl§ McBride v Routh 51 F.
Supp. 2d 153, 157 (D. Conn. 1999T¢mkaand the language of Title VIl compel a holding that only employer
entities have liability under Title VII.”).

11



Onceadefendanthallengegshevalidity of service, it becomesheplaintiff’'s burdento prove
thatserviceof processvasadequate.Colev. AetnaLife & Cas, 70F. Supp. 2d 106, 11(D.
Conn. 1999).

In analyzinga Rule 12(b)(5) motion, the Cowxaminegheservicerequirements under
FederalRule ofCivil Procedure 4El Ex-RelationeDawsv. Whitehead2019WL 5394578at *4
(D. Conn.Oct. 22, 2019) Senice may beeffectuatedy “delivering a copy of the summorasd
of the complainto the individual personally;” leaving a copy of the summandcomplaint‘at
theindividuals’ dwelling or usualplaceof abode”; or delivering a copyf the summonand
complaint‘to anagentauthorized by appointment or kaw to receiveserviceof process.Fed.
R. Civ. P.4(e)(2).Servicemayalsobe properf executedn accordancevith Statelaw wherethe
district courtis locatal orwhereserviceis made.Fed.R. Civ. P.4(e)1).

ConnecticuGeneralStatute§ 52-57(a) providethat“processin anycivil actionshallbe
servedby leaving arueandattesteccopyof it, including thedeclarationor complaint,with the
defendantor at his usuaplaceof abodejn this state.”Conn.Gen.Stat.§ 5257(a).In civil
actionsagainstmunicipalemployeesConnecticutaw allowsfor serviceof process'uponthe
clerk of the town city or borough, providetivo copies ofsuchprocess shall bgervedupon the
clerkandtheclerk shallretainone copyandforwardthesecondcopyto the employee.” Conn.
Gen.Stat.§ 5257(b)(7) In civil actionsagainsistateemployeesConnecticutaw allows for
serviceof procesghrough the Attornegenerain Hartford, Connecticut. Conren.Stat.8 52-
64(a).

Mr. Grantargueghathehaspersonallyappearedhn this actionandstill hasnotyetbeen

served.Supp.Mem. at 10.Becausef theinsufficientprocess Mr. Grantcontendghatthe Court

12



lackspersonajurisdiction over himandanyclaimsagainsthimin his individualcapacitymust
bedismissedld.

The Courtagrees.

Here,counsehasenteredanappearancéor Mr. Grantin his individualcapacityandMr.
Grantallegesthat, to date ,hehasnotbeenserved Plaintiff submitsno explanatiomor
challengeghefailure to serve As Ms. HamptonhasnotservedMVr. Grantin amannemhich
would satisfyRule 4¢), the Court considemshetherMs. Hamptonhassatisfiedservice
requirementsinder Connecticuaw.

It is well-establishedhatservicethrough § 52-64(agffectuateserviceto a defendanin
their official capacitybut does nogffectuateservicein a defendant’s individualapacity.
Harnagev. Lightner, 163 Conn. App. 337, 344-45 (2018if'd, 328 Conn. 248 (2018). Thug
52-57(a)applieswhenastateemployees suedin his individualcapacity.”ld. at 342.Seealso
Bogle-Assegar. Connecticut470 F.3d 498, 507 (2dir. 2006) (holding ConnGen.Stat.8 52-
64 “doesnot authorizeservicethrough theAttorney General’soffice onanindividual State
employedn his orherindividual capacity”) Ms. HamptonhasnotservedMr. Grantin
accordancevith § 52-57(a), nohassheprovedthatany otherservicewasadequate.

Accordingly,Ms. Hampton'sTitle VII, Section1981,Section1983,andstatelaw claims
againstMr. Grantin his individualcapacitywill bedismissed.

2. Section 1981 Claim

Section1981,enactedaspartof theCivil RightsAct of 1866, provideshat“all persons
within thejurisdiction of theUnited Statesshall have thesamerightin everyStateandTerritory
to makeandenforcecontracts . .asis enjoyed bywhite citizens.”42U.S.C.8 1981.n 1991,

Congresamendedhestatuteto addadefinition of “make andenforcecontracts’thatincluded

13



the“terminationof contractsandenjoyment ofll benefits,privileges terms,andconditions of
thecontractuarelationship.” 42 U.S.C. 8§ 1981 (lseealsoJonesv. R.R.Donnelley & Sons Cp.
541U.S.369, 372-73 (2004)n Jettv. Dallas Indep. SchDist., 491U.S.701 (1989), thé&Jnited
StatesSupreme Coudeterminedhatthe protectionseferencedn Section1981 could only be
enforcedthroughSection1983:“We holdthattheexpressactionatlaw’ provided by § 198%r
the ‘deprivation ofanyrights, privileges, ommunitiessecuredoy theConstitutionandlaws,’
provides the exclusiviederaldamagesemedyfor theviolation of therightsguaranteedby 8
1981whentheclaimis pressedigainstastateactor.”ld. at 735.

The SecondCircuit hasreaffirmedthe Suprem€ourt’s holdingin Jettandhasdeclined
to takeup Section1981claimsseparatelfrom Section1983claimswhenthoseSection1981
claimsarebroughtagainststateactors.See Gladwirv. Pozzj 402F. App’x 603, 6052d Cir.
2010)(“[Plaintiff]'s 8§ 1981claimsareencompassely her8§ 1983claims,andbotharetherefore
analyzedunder 8§ 1983.”")Burbankyv. Office of Att'y Gen.of Conn, 240F. Supp. 2d 167, 17@.
Conn. 2003)"Somedoubthadbeencaston Jetts viability by the additionn 1991 of subsection
(c) to 8 1981 which stateghat‘[t]he rightsprotectedoy this sectionareprotectedagainst
impairmentby nongovernmentaliscriminationandimpairmentunder color oStatelaw’ . . .
However,most courts havieeldthat‘[b]JecauseCongresseitherexpresseds intentto overrule
Jett norexplicitly createdaremedyagainststae actorsin additionto § 1983 we arenotwilling

to deviatefrom the Supreme€ourt’sanalysisof § 1981in Jett™ (quoting Feltonv. Polles 315
F.3d 470, 480-8(5th Cir. 2002),abrogated on other grounds by Burlingthin& SantaFe Ry.
Co.v. White 548U.S.53 (2006)).

DefendantopposeMs. Hampton’sSection1981claim, but only discus#s. Hampton’s

Section1983claim. Defendantseferto the Court’s previou®rderandarguethe Court should

14



reachthe sameconclusionbecausélaintiff “still fails to allegefactsthatleadto aninferenceof
intentionaldiscriminationon thepartsof the IndividualDefendantssis required.”Defs.” Mem.
at13; Previou®rderat 21.

The Court previoushheldthatMs. Hampton did noasserta causeof action,separate
andapartfrom her Section1983claim, underSection1981. Previou®rderat 15. The Court
referredto theinitial Complaint.ld. (citing Compl.at 12, { 52*The conduct of defendants
Grant,Fuller,andFitzgeraldconstitutediscriminationanddisparatdreatmenin violation of
equalprotection, dug@rocessand42 U.S.C Sections1981and1983.”)).In her Amended
Complaint,Ms. Hampton includes thexactsameallegationanddoes not further discuss or
allegefactsrelatedto her Section1981claim. Am. Compl.at 13, 1 52“The conduct of the
defendant$rant,Fuller andFitzgeraldconstitutediscriminationanddisparatdreatmenin
violation of equalprotection, du@rocessand42 U.S.C Sectionsl981and1983.”). The Court
thereforewill proceedasit did with thefirst motionto dismiss.

The Courtwill dismissMs. Hampton’sSection1981claim andaddressll alleged
violations ofSection1981 througher Section1983claim. SeeCollymorev. City of N.Y, 767F.
App’x 42, 45 n.22d Cir. 2019) (finding“the district court properlyconstruedplaintiff's]
Section1981claimsasSection1983claimsbecauséhe expressauseof actionfor damages
createdoy 8§ 1983constitutegheexclusivdederalremedyfor violation of the rightsguaranteed
in 8 1981 bystategovernmental units(emphasisn the original)(internalquotationmarks
omitted) (quotingDuplanv. City of N.Y, 888 F.3d 612, 61&d Cir. 2018); Williamsv. State of
Conn.Dep’t of Corr., No. 3:16<v-1612(VAB), 2017WL 2838081at*6 (D. Conn. June 30,
2017)(“To theextentthatMr. Williams does noseekto asseranindependentlaim under

Section1981,Defendantsmotionto dismissis grantedwith respecto this claim. All alleged
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violations ofSection1981will beaddresseéxclusivelythroughMr. Williams’ Section1983
claim.”).
3. Section 1983 Claim

“Title VII is not theexclusiveremedyfor discriminationclaimsagainststateor municipal
employerswherethoseclaimsderivefrom violations of Constitutional rightsAnnisv. Cty. of
Westchestemll.Y, 36F.3d351, 251(2d Cir. 1994)(collectingcases)Whenemployment
discriminationclaimsareassertedinder § 1983)asedon allegedequalprotectionor due
procesiolations,theyaregenerallyanalyzedunder thesameinitial sandardasTitle VII claims
to determinewhether theytatea primafacie caseof employmentiscrimination:the
McDonnell-Douglasurdenshifting framework.SeePattersorv. Cty. of Oneida, N.Y.375 F.3d
206, 2252d Cir. 2004)(“Most of thecoresubstative standardshatapplyto claimsof
discriminatoryconductin violation of Title VII arealsoapplicableto claimsof discriminationin
employmenin violation of § 1981 or the Equ&lrotectionClause. . ..”) (collectingcases);
Sorluccov. N.Y.C.PoliceDept, 888 F.2d 4, 12d Cir. 1989)(“The Supreme Couittasoutlined
athreestepanalysisof factualissuedn Title VII claims.By analogy, thesameanalysisapplies
to claimsundersection1983.” (citing Tex.Dep't of Cmty.Affairsv. Burding 450U.S.248, 252—
46 (1981)andMcDonnell-Douglas Corpv. Green 411U.S.792, 802-05 (1973)xollecting
cases)St. Louisv. N.Y.C.Health& Hosp. Corp, 682F. Supp. 2d 216, 237 (“Employment
discriminationclaimsunder § 198&reevaluatedincer thesameanalyticalframeworkasthose
brought undefitle VII.” (citationsomitted).

Following aplaintiff's establishmenof aprimafacie caseof discrimination,‘a
presumptiorariseshatmorelikely thannot theadverseconductwasbased’onimpermissible

factors.Vegav. Hempstead UnioRree Sch.Dist., 801 F.3d 73, 88d Cir. 2015).Theburden
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thenshiftsto the defendarito ‘articulate somelegitimate,nordiscriminatoryreasonfor the
disparatdreatment.”ld. (quotingMcDonnell Douglas411U.S.at802).If thedefendants able
to articulatea nondiscriminatoryeason;,the burdenshiftsbackto theplaintiff to provethatthe
[defendant’sfeasoriwas in fact pretext’for discrimination.”ld. (quotingMcDonnell Douglas
411U.S.at804).

Thereare,however, somdifferencedetweerclaimsunderTitle VIl andunderSection
1983.In contrasto Title VII, first “[i] n orderto stateaclaim under § 1983, plaintiff must
allegethathewasinjured byeitherastateactoror privateparty acting under color ostatelaw.”
Ciambrellov. Cty. of Nassau292 F.3d 307, 323 (2dir. 2002)(citing Spearv. Town ofw.
Hartford, 954 F.2d 63, 68d Cir. 1992)).Second“a § 1983claim ‘can be broughtgainstan(y]
individual’ responsible for thdiscrimination."Naumovskv. Norris, 924 F.3d 200, 21d Cir.
2019) (quotingvega 801 F.3cht 88). Third,"8 1983 does ngtermitvicariousliability[ ;]” a
defendant mudtave“personallyviolatedaplaintiff's constitutional rightsto succeedn a
Section 1983action.ld. (emphasisn the original)(citationsomitted).Finally, the biggest
distinctionbetweerthetwo is catsaion—Section1983requiresaplaintiff to “establishthatthe
defendant’gliscriminatoryintentwasa ‘butfor’ causeof theadwerseemgoymentactionor the
hostileenvironment.ld. at 214.

Accordingly, after establishing aefendantctedunder the coloof statelaw, to statea
claim for employmentiscriminationunderSection1983, gplaintiff mustallege(1) thatshewas
amemberof aprotectecclass;(2) thatshewasqualifiedfor the position; (3jhat shewassubject
to anadverseemploymentaction;and(4) thattheadverseactionoccurredundercircumstances
thatgiveriseto aninferenceof discrimination.Seeleibowitzv. CornellUniv., 584 F.3d 487, 498

(2d Cir. 2009).
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“A plaintiff sustain@nadverse employmeattionif he or she enduresraaterially
adversechange'in thetermsof conditions of employmentGalabyav. N.Y.C.Bd. of Educ, 202
F.3d 636, 64@2d Cir. 2000)(citing Richardsorv. N.Y. Stat®ep't of Corr. Servs, 180 F.3d
426, 446(2d Cir. 1999)).Sucha“changein working conditions must benore disruptivethana
mereinconvenienc®r analterationof job responsibilities.”ld. (quotingCradyv. Liberty Nat'l
Bank & TrustCo. of Ind, 993 F.2d 132, 13@’th Cir. 1993)).“A materiallyadversechange
might beindicatedby aterminationof employment, a demotiavidencedoy adecreasén wage
or salary,alessdistinguisheditle, amaterialloss ofbenefits significantly diminishedmaterial
responsibiliies, or otherindices. . . uniqueo aparticularsituation.”ld. (quotingCrady, 993
F.2dat 136).

“[A] plaintiff is notrequiredto pleada primafaciecaseunderMcDonnell Douglas. . .to
defeatamotionto dismiss.”Vega 801 F.3chat 84.

Defendarg Grant,Fuller, andFitzgeraldarguethatMs. Hamptonhas“failed to allege
anyfactsthat supportany personabndintentionaldiscriminationby” themasindividuals,“asis
required.” SuppMem. at 13. They arguethatthe AmendedComplaint‘still fails to allegefacts
thatleadto aninferenceof intentionaldiscriminationon thepartsof the IndividualDefendants .
.. 1d.; Am. Compl. T 42In theirview, Ms. Hamptoncontinuego use“conclusoryand
unspecificlanguage’whichis insufficientto suppat aninferenceof discriminationunder
Section1983.1d. at 14.

The Courtagreeswith Defendants.

Ms. Hamptors genderplacesherin aprotectedclassandterminaton from employment
constitutesanadverseemploymentction.In her AmendedComplaint,Ms. Hamptonalleged

factsgiving riseto aninferenceof discriminationthat, beforethe October 21, 2016 incident, a
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similarly-situatedwhite employeeCarissd_audano,'was involvedin a substantiallysimilar
incident” butwas“neitherplacedon unpaicadministrativdeavependinganinvestigation
outcome, noterminated.”Am. Compl.at 7-8,139-42.

While thesefacts,aspleaded, could bsufficientin theTitle VII context, undeBection
1983, thefactsmust giveriseto aninferenceof intentionaldiscriminationregarding thepecific
defendantsgainstwhom theclaimis brought,andthesefactsdo not doso. Patterson375 F.3d
at226(“[A] plaintiff pursuing aclaimedviolation of 8§ 1981 odenialof equalprotection under 8§
1983 must showhatthediscriminationwasintentional[.]”); seealso NaumovskB34 F.3dat
215(“[A] 8 1983plaintiff mustestablishthatthe employer'statednon-discriminatoryreasons
eitherfalseor inadequaté¢o support thedverseemploymenadion.”). Moreover,the § 1983
claimis broughtagainstMs. FullerandMr. Fitzgeraldin their individual capacitiesAm. Compl.
at12-139747-522

To establisHiability againstadefendantn his orherindividual capacityunderSection
1983, aplaintiff mustestablishpersonal involvementPersonalinvolvementwithin the
meaningof this concept,includes not onlylirectparticipationin theallegedviolation butalso
gross negligenci the supervision of subordinatetio committedthe wrongfulactsandfailure
to takeactionuponreceivinginformationthat constitutionaliolationsareoccurring.”Patterson
375 F.3dat 229(citationsomitted).

Ms. Hamptonhasadequatelyllegedthe personal involvement Ms. FullerandMr.
Fitzgeraldin her suspensiomandtermination,but shehasfailed to pleadanyfactsdemonstrating

thatMs. FullerandMr. Fitzgeraldwerealsoinvolvedin anydisciplinaryactionagainst\s.

2The Court notes Mr. Grant was also named in his individual capacity, but all clzdgimstar. Grant in his
individual capacity were dismissed.
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Laudano. Shéhereforenasnotpledanyfactssuggestinghatthecircumstances which she
wassuspendedndthenterminatedgive riseto aninferenceof intentionaldiscrimination.

Accordingly,Ms. Hamptonhasfailed to statea primafacie caseof discrimination under
Section1983againstMs. FullerandMr. Fitzgerald andthis claim will bedismissed

C. Retaliation?®

To establishaprimafacie caseof retaliationunderTitle VII, theplaintiff bearstheinitial
burdento submit“evidencethat she'participatedin aprotectedactivity,” ‘sufferedanadverse
employment actionand‘that therewasacausalconnectiorbetweerherengagingn the
protectedactivity andtheadverseemployment action.”YaChenChenv. City Univ. of N.Y, 805
F.3d 59, 7q2d Cir. 2015) (quotingsorzynskiv. JetBlue AirwaysCorp, 596 F.3d 93, 11(2d
Cir. 2010). “[IIn thecontextof aTitle VII retaliationclaim,anadverseemploymengctionis
anyactionthat‘could well dissuade aeasonablevorkerfrom making or supporting eharge of
discrimination.” Vega 801 F.3dat 90 (quotingWhite 548U.S.at 57). Plaintiffs must “plausibly
pleadaconnectiorbetweentheactand[her] engagement protectedactivity. A retaliatory
purposecanbe shownindirectly by timing: protectedactivity followed closelyin time by
adverseemployment action.ld. Finally, Title VII's “antiretaliationprovisionprotectecan
individual notfrom all retaliation,butfrom retaliationthatproducesaninjury or harm.”White
548U.S.at67.

Defendantarguethatthe AmendedComplaint‘fails to statea plausibleclaim of
retaliation.” Supp.Mem. at 15. They contendhatthe AmendedComplaintlacksfactual

allegationgndicatingaspecific,protectedactivity thatMs. Hamptonengagedn. Id.

3 Ms. Hampton refers to the creation of a hostile work environment, Am. Compl] & Buther Amended
Complaint includes no factual allegations specifically sujipge Title VII hostile work environment claim.
Furthermore, when referencing her Title VII claim in the Amended ComplamtHgimpton focuses on retaliation.
Accordingly, the Court construes her Title VII claim to be a retaliation clagha hostile environment claim.
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Furthermorethey arguethatMs. Hampton‘has notallegeda sufficientcausalconrection
betweerherallegedprotectedactivity andtheallegedretaliatoryadverseactions.”ld. at 16. The
AmendedComplaint,in their view, “doesnotallegeany protectedactivity beforeshewas
disciplined.”ld. (emphasi®mitted).Defendantsontend thaMs. Hampton‘fails to specifyhow
theallegedcomplaintsof unlawful conduct amourb protectedactivity for the purposes dfitle
VIl orwhensaidallegedprotectedactivity took place.”ld. at 17. Becausef this, theyargue,her
retaliationclaim undereitherTitle VII or Section1983 mustail. Id.*

The Courtagrees.

Ms. Hamptonhasnot pled anyfactsdemonstratinghat sheengagedn aprotected
activity, thatshesufferedanadverseemploymengction,or acausakonnecton betweernhe
protectedactivity andadverseemployment actiorSeeGorzynski 596F.3dat 110-11(plaintiff
expressea@oncerns on behalf aih African Americanco-workerandwasdischargedvithin a
month).Ms. Hamptonwasplacedon administrativdeaveon October24, 2016, but does not
specificallyidentify what protectedactivity sheengagedn or whensuchactivity occurred
(beforeor afterheradministrativdeave).SeeMelendez. City of NewHaven No. 3:13<v-860
(RNC), 2013WL 6859941at*2 (D. Conn.Dec. 30, 2013)“Here, althoughplaintiff claimsthat
thereprimandanddisciplinehereceived. . .wereretaliatory,hedoesnot statea plausibleclaim
of retaliationby [his supervisor] prioto thefiling of theplaintiff's official complaint of
discrimination”). Thus, hereis no protectedactivity from which discriminationcould be
inferred.

Accordingly,Ms. Hampton’sretaliationclaim will bedismissed.

41t is agan unclear whether Ms. Hampton intended to bring a retaliation claim undesr5&883 Because her
references to retaliation in the Amended Complaint appkan she refers to her Title VIl claims, the Court
construes Ms. Hampton to bring only a Title Y&taliation claimAm. Compl. 1 43, 46.

21



D. STATELAW CLAIMS

Ms. Hamptonagainbringsstatelaw claimsin her AmendedComplaint:one under the
Connecticufair EmploymentPracticesAct (“CFEPA”) andoneclaim for intentionalinfliction
of emotionaldistress.

Defendantonly movedo dismissPlaintiff’s Title VII andSection1983claims, relying
on the Cou’s previousorderwhich haddismissedhoseclaimsin the originalComplaint.Supp.
Mem. at 7. The Court,however,did notdismissthoseclaimswith prejudice andMs. Hampton
now hasagainbroughtCFEPA failure to train, andintentionalinfliction of emotionaldistress
claimsin herAmendedComplaint.As the Defendantglid not moveo dismisstheseclaims,they
will beallowedto proceedo summaryjudgment.

E. PUNITIVE DAMAGES

42 U.S.C. § 1981a prohibits punitidamagesgainstyovernments, government
agenciesor political subdivisiondor Title VII violations. 42 U.S.C. 8981a(b)(1):While
Section1981alike Title VII, abrogatestatesovereignmmunity, thuspermittingrecoveryof
compensatorgamagesgainst governmemntitieswhich haveviolatedTitle VII's provisions,
governmenentitiesarespecificallyexemptedrom theremedyof punitivedamages|[.] Ettinger
v. StateUniv. of N.Y.Coll. of Optometry No. 95 Civ. 9893 RWS), 1998WL 91089 at *7
(S.D.N.Y.Mar. 1998).

DefendantarguethatMs. Hamptonmay not beawardedpunitivedamagesgainstthe
Stateof Connecticut, thdudicialBranch,andthe individual defendanta their official
capacitiesSupp.Mem.at 19.

The Courtagrees.
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The Stateof Connecticut, thdudicialBranch,andthe individual fendantsuedin their
official capacitiedall among thosexemptedfrom punitivedamagesrticulatedn Section
1981a.

Accordingly,anyclaim for punitivedamagesgainsthe Stateof Connecticut, the
JudicialBranch,or the individual @fendantsn their official capacitiesvill bedismissed.

F. JURY TRIAL

“WhereaTitle VII plaintiff ‘seekscompensatory or punitivdamages[,any party may
demandatrial by jury.” Robinsorv. Dep’t of MotorVehicle No. 3:16<v-1148(JCH),2017WL
2259767at*13 (D. Conn.May 23, 2017)In contrast,lost wagegclaims] underTitle VII, . . .
areequitable andherefore neednotbetried by a jury.” Thomasv. iStar Fin.,Inc., 652 F.3d
141, 152(2d Cir. 20110). Equitableemediesncludeclaimsfor backpay or font-pay.Broadnax
v. City of NewHaven 415 F.3d 26%2d Cir. 2005).

DefendantarguethatMs. Hamptonis notentitledto ajury trial “asto herrequestor
backpay, frontpayandotherequitablerelief.” Supp.Mem. at 18.

The CourtagreeghatMs. Hampton’sclaimsfor backpay, front payandother equitable
relief will not bedecidedby ajury; butherclaimsfor compensatorgamageswhich ordinarily
would beresolvedby a jury, @anberesolvedby ajury.

Ms. Hamptonseekscompensatordamages‘including but notimited to backpay, lost
overtimepay, lostvacationpay, lostseniorityandother employmentelatedbenefits[.]”Am.
Compl. 13 As herrequesincludes equitabldamagesthe Courtwill grant themotionto dismiss
asto ajury trial on theequitabledamagesSee Robinsqr2018WL 2249767at *13 (denying
jury trial on theissueof backpay, butallowing it on theissueof compensatorgamages)Perez

v. Conn.Dep't of Carr. ParoleDiv., 2013WL 4760955at*7 (D. Conn.Sept.4, 2013)
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(“Whetherin theform of backpay or front pay, a lostvagesawardis a purely equitableemedy
thatdoes not trigger @itle VII plaintiff's jury right. Hence [the plaintiff's] jury demands
struckasto thoseissuesexclusiveto equitablerelief underTitle VII, including theawardof lost
wages.”(citing Broadnax 415 F.3dat 271));cf. Thomas652 F.3dat 152 (allowing jury trial to
proceedvheredefendantsieverobjectedo ajury trial on equitablelamage$ecauséeconomic
damagesinder thestatutemay neverthelesbetried by ajury if bothsidesconsent”).
IV. CONCLUSION

For thereasonstatedabove Defendantsmotionto dismissis GRANTED in part,
DENIED in part. As to herfederalclaims,the onlyremainingclaimwill beMs. Hampton’s
Title VII claim againstthe JudicialBranch.Thethreestatelaw claims—violation of the
Connecticufair EmploymentPracticesAct, failure to train, andintentionalinfliction of
emdional distress—will proceedo atleastthesummaryjudgmentstage.

SO ORDERED at Bridgeport, Connecticuthis 13th day of June, 2020.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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