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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
GINA CASTRO
Plaintiff,
V. No. 3:18v-0157XWIG)
NANCY A. BERRYHILL,
Acting Commissioner of

Social Security,

Defendant.

RULING ON PENDING MOTIONS

This is an administrative appeal following the denial of the plai@ifia Castrts,
application forTitle Il disabiity insurance benefits (“DIB"and TitleXVI supplemental security
income benefits (“SSI?) It is brought pursuant to 42 U.S.C. § 405¢gPlaintiff now moves for
an order reversing the decision of the Commissioner of the Social Security Adamimmns(‘the

Commissioner”)or in thealternative an order remandingeincase for a rehearingDoc. # 16].

1 Under the Social Security Act, the “Commissioner of Social Security is eiréotmake

findings of fact, and decisions as to the rights of any individual applying for a paymaer

[the Act].” 42 U.S.C. 88 405(b)(1) and 1383(c)(1)(A). The Commissioner’s authority to make
such findings and decisions is delegated to administrative law judges (J)AISE220 C.F.R.

88 404.929; 416.1429. Claimants can in turn appeal an ALJ’s decision to the Social Security
Appeals Council.See20 C.F.R. 88 404.96416.1467 If the appeals council declines review or
affirms the ALJ opinion, the claimant may appeal to the United States district Smation

205(g) of the Social Security Act provides that “[tlhe court shall have power 0 epta the
pleadings ad transcript of the record, a judgment affirming, modifying, or reversingetisidn

of the Commissioner of Social Security, with or without remanding the causedioearing.”

42 U.S.C § 405(0).
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The Commissioner, in turn, has moved for an orfferang her decision. [Doc. # 18]This
case was a close call; in the final analysis, however, after careful considefdatierarguments
raised byboth parties, and thorough review of the administrative record, the Court retherses
decision of the Commissioner and remands the matter for additional proceedings.

LEGAL STANDARD

“A district court reviewing a final . . . decision [of the Commissioner of Social Security]
pursuant to section 205(g) of the Social Security Act, 42 U.S.C. 8§ 405(g), is performing an
appellate function.”Zambrana v. Califano651 F.2d 842 (2d Cir. 1981). “The findingstioé
Commissioner of Social Security as to any fact, if supported by substamndiehee, [are]
conclusive . ...” 42 U.S.C. § 405(g). Accordingly, dngrictcourt may not make @ novo
determination of whether a plaintiff is disabled in reviewirtgaial of disability benefitsid.;
Wagner v. Sec'’y of Health & Human Senr@6 F.2d 856, 860 (2d Cir. 1990). Rather, the
court’s function is to first ascertain whether the Commissioner applied treztclegal
principles in reaching her conclusion, and then whether the decision is supported byiaubstant
evidence.Johnson v. Bowe17 F.2d 983, 985 (2d Cir. 1987). Therefore, absent legal error, a
decision of the Commissioneannot be set asidlet is supported by substantial evidence.

Berry v. Schweike675 F.2d 464, 467 (2d Cir. 1982). Substantial evidentsuch relevant
evidence as a reasonable mind might accept as adequate to support a conchysiicanys v.
Bowen 859 F.2d 255, 258 (2d Cir. 1988) (quotRighardson v. Peraleg02 U.S. 389, 401
(1971)). It must be “more than a scintilla or touch of proof here and there in the record.”
Williams, 859 F.2d at 258If the Commissioner’s decision is supported by substantial evidence,
that decision will be sustained, even where there may also be substantial evidsmgport the

plaintiff's contrary position.Schauer v. Schweike#75 F.2d 55, 57 (2d Cir. 1982).



BACKGROUND

a. Facts

Plaintiff filed her DIB and SSI applications on October 10, 2013, alleging a disability
onset date of November 5, 2013er claimsweredenied at both the initial and reconsideration
levels. Thereafter, Plaintiff requested a hearing. On January 6,20&&ring was held before
AdministrativeLaw Judge Ronald J. Thomaghi{gALJ”). Plaintiff, who appearedro se and a
vocational expert (“VE”provided testimony at the hearin@n June 17, 2016, the ALJ issued a
decision denying [Rintiff's claims. Plaintiff timely requested review of the ALJ’s decision by
the Appeals Council. On July 23, 2018 tAppeals Cancil denied review, making the ALJ’s
decision the final determination of the CommissioriEhis action followed.

Plaintiff completed through the tenth grade in school. (R. 57). She camatunicate
in English. (R. 5% She was fortyseven years old on the date of the hearing before the ALJ.
(R. 56). Plaintiff last worked in February 2013 as a machine operator. (R. 58). She has
additionalpastwork experience as a welding machine feeder, assembler, and daycare worker.
(R. 73). Plaintiff's complete medical history is set forth in the Joint Stipulation of Facts filed by
the parties. [Doc. # 16-2]. The Court adopts this stipulation and incorporates it bpcefer
herein.

b. The ALJ's Decision

The Commissioner must follow a sequential evaluation process for assdisainiity
claims. The five steps of this process are as follows: (1) the Cxsiomér considers whether
the claimant is currently engaged in substantial gainful activity; (2) if r@Ctdmmissioner
considers whether the claimant has a “severe impairment” which limits his imehéal or

physical ability to do basic work activigg(3) if the claimant has a “severe impairment,” the



Commissioner must ask whether, based solely on the medical evidence, thatdiaisnan
impairment which “meets or equals” an impairment listed in Appendix 1 of the reggl&tiee
Listings). If so,and it meets the durational requirements, the Commissioner will consider the
claimant disabled, without considering vocational factors such as age, education, kand wor
experience; (4) if not, the Commissioner then asks whether, despite the claiseapé
impairment, he or she has the residual functional capacity to perform his or heopgasind

(5) if the claimant is unable to perform his or her past work, the Commissioner themidese
whether there is other work in the national economy whicleltimant can performSee20

C.F.R. 88 404.1520; 416.920. The claimant bears the burden of proof on the first four steps,
while the Commissioner bears the burden of proof on the final Btemtyre v. Colvin 758

F.3d 146, 149 (2d Cir. 2014).

Here, & Step One, the ALJ found Plaintiff has not engaged in substantial gainful activity
since the alleged onseate. (R. 36). At Step Two, the ALJ found Plaintiff has the following
severe impairmentéibromyalgia and depressionld(). The ALJ determinethat diabetes,
carpal tunnel syndrome, and rheumatoid arthaitenonsevere impairments. (R. 36-3At
Step Three, the ALJ found Plaintiff does not hamampairment or combination of impairments
that meets omedically equalshe severity of one dhe listed impairments(R. 37). Next, the
ALJ determined Plaintiffetainsthe following residual functional capacity

Plaintiff can perform light work exceghe can occasionally twist, kneel, crawl,

bend, squat, balance, and climb. She can occasionally interact with co-workers,
the general public, and supervisors.

2 Residual functional capacity (“RFC”) is the most@mant can do in a work setting despite his
or her limitations. 20 C.F.R. 88 404.1545(a)(1); 416.945(a)(1).
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(R.38). At StepFour, the ALJ relied on the testimony of the VE to find ®laintiff can
performpast relevant work (R. 43. In the alternativeat Step Five, the ALJ concluded that
therearejobs existing in significant numbers in the national economy Plaimtifberform (R.
44). Specifically, tke VE testified that a person with Plaintiff’'s vocational factors and the
assessed RFGu perform the positions of buffing machine tender, sorter, and extrusion
operator. Id.). Accordingly, the ALJ found Plaintiff was nditsabled

DISCUSSION

Plainiff first argueghat the Commissioner’s decision should be reversed and remanded
because the ALdrred in failing to fulfill his duty to assisterin developing the evidence of
record Since the Court agrees that remand is required on thisitsseel not address
Plaintiff's otherclaimsof error.

In support of her position that there were gaps in the administrative record tAatithe
failed toassisther, an unrepresented claimant, in develogaintiff claims the ALJ should
have obtained a medical source statement from Dr. Ashwoogritvary care physician. The
Commissioner responds that since the record contained sufficient information upbriavhic
assess an RFC, the ALJ was not required to obtaiadical source statement from Dr.
Ashwood. After a painstaking review of the record and the case law relevant to thistiesue,
Court finds that the ALJ erred by failing to obtain a medical source statémenDr. Ashwood
and that remand for further development of the record is required.

Since social security disability proceedings are essentialhadearsarial in nature, it is
well-established that the ALJ has an obligation to assist in developing the r&cbialier v.
Schweiker675 F.2d 55, 57 (2d Cir. 1982). This duty to affirmatively develop the record is

heightened when, as there, the claimant is unrepresdatbevarria v. Sec’y of Health &



Human Servs685 F.2d 751, 755 (2d Cir. 1982). Thus, the ALJ must “scrupulously and
conscientiously probe into, inquire of, and explore for all the relevant fdcts.This court must
“determine whether the ALJ adequately protect(ed) the rights pfqakelitigant by ensuring
that all of the relevant facts (are) sufficiently developed and considédeduotation marks
omitted). “In furtherance of the dutio developthe record, a\LJ may recontact medical
sources if the evidence received from the treating physician or other nmemicegs is
inadequate to permit a reasoned disability determination and additional informatéemded to
resolve the questich. Crysler v. Astrug563 F. Supp. 2d 418, 432 (N.D.N.Y. 20Q&}ing 20
C.F.R. 88 404.1512(e), 416.912(e)).

The court recognizes that thaffirmative duty imposed upon an ALJ to fully develop an
administrative record is not without limits, and is heavily dependent upon the stemoes of
the case at hand Bodine v. ColvinNo. 3:11€V-1265 LEK/DEP, 2013 WL 1108625, at *6
(N.D.N.Y. Feb. 25, 2013)eport and recommendation adopté&th. 3:11CV-1265 LEK/DEP,
2013 WL 1104127 (N.D.N.Y. Mar. 18, 2013). In particular,HftHuty to reeontact treating
medical sources in order to fully develop a record arisgsvaimén the ALJ cannot decide the
issue of disability based upon the existing evidénée. (citing Rosa v. Callahan168 F.3d 72,
79, n. 5 (2d Cir. 1999. “When no obvious gaps exist in the administrative record, there is no
affirmative obligation teseek additional informatioh.Id.

In this case, the ALJ could not have made a disability finding without an opinion as to
Plaintiff's functional capabilities from medical sourceThe ALJ discussed two medical
opinions in formulating the RFC: one svecom apsychological consultative examiner who
interviewed Plaintiff on one occasion; the ALJ géttee weightto this opinion. (R. 42). The

second was a report Dr. Ashmore completed on April 15, 2015 by filling out a form ta $abmi



the ConnecticuDepartment of Social Services. Dr. Ashmore diagnosed Plaintiffoarttal

tunnel syndrome and reported she would not be able to work, full or part time, for “more than
three months.” (R. 424). Dr. Ashmore identified Plaintiff's symptoms as hand pain and
cramping, angtated thg@rognosis was good once a surgeon had treated the carpal tunnel
syndrome. (R. 425). The ALJ, in giving little weight to this report, said it was feat Dr.
Ashmore idamiliar with our disability program and evidentiary requirements,” and that the
report was “conclusory and does not describe what wedeted physical and mental activities
the claimant can still do despite her impairments.” (R. 42).

The ALJ should have reached out to Dr. Ashmore to obtain clarification and additional
information before giving the opinion — the only one in the record from a treating sdiitlee
weight3 The opinion evidence before the ALJ was scant, and did not include information about
Plaintiff's physical functional capacities from a treating or examiningcgourhis error is
compounded because the treatment records in this case do not provide any helpful arformati
from which the Court can determine whether the RFC is, in fact, suppyrsdstantial
evidence.Thus, without an opinion from Dr. Ashmore, the ALJ (and the Court) cannot truly
understand the extent and nature of Plaintiff's impairments and their impact oR®@eIGiven
that the ALJ had a heighted duty to assistpro sePlaintiff in developing the record, the Court

finds the ALJ erred in not re-contacting Dr. Ashmore before giving the opinilenvigight.

3 In fact, the ALJ appears to have recognized the shortcomihg fafrm Dr. Ashmore
completed. In discounting Dr. Ashmore’s opinidme ALJstated that Dr. Ashmore did not
describe the workelated activities Plaintiff could do despite her impairments. Perhaps Dr.
Ashmore did not describe these activities because the form completed did not 0 regtead
of rejecting the opinion for not ctaining a functional assessméait which the form did not
call, the ALJ should have sought that information by re-contacting Dr. Ashmore.
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In light of the critical role of a treating physiciapinion in a disability determination,
courts in this circuit have foundnder circumstances similar to those htvat an ALJ is
obligated to re-contact a treating physician to augment a vague or uncleesraplete opinion
before decidindo reject it InPrince v. Berryhil) 304 F. Supp. 3d 281, 288 (D. Conn. 2018), the
record contained a medical opinion from a treating physician that “meretgined check boxes
without any elaboration.” The ALJ gave the opinion “little weight,” reasortings
unsupported by objective medical evidence and based otathent’s subjective complaints
instead of medical conclusion&d. The court held that the ALJ erred in notcmstacting the
treating physician before deciding not to grant the opinion controlling welightVhile an ALJ
is “not always required toe-contact a treating physician to clarify inconsistencies,” the court
reasoned, it was legal error not to do so in that case: the record did not contain aomaicati
the treating physician’s views of the claimant’s RFC in light of her impairnsamis treatment
notes, which lacked detail, “[did] not compensate for the lack of a substantivegaygsician
opinion.” Id. at 288-89.

Likewise, inSanchez v. ColvjiNo. 13 CIV. 6303 PAE, 2015 WL 736102, at *8
(S.D.N.Y. Feb. 20, 2015}t was legal gor for the ALJ not to obtain opinions from claimant’s
treating physicians when the medical records from these sources “lattidextirts of nuanced
descriptions and assessments that would permit an outside reviewer to thoughiisithgicthe
extent ad nature ofthe claimant’smentathealth conditions and their impact on her RFC.
The court explainethat “[tlhe ALJ and reviewing courts should not have to be in the position of
attempting to decode vague notations... [that do metningfully conveyrowthe condition in

guestion affects the particular patientd. at *8-9.



The obligation to obtain an opinion from a treating source, oe-tmntacta treating
source for clarification foan incomplete opinions intensifiedwhena claimant isinrgresented
at the hearing levelln Crysler v. Astrug563 F. Supp. 2d 418, 432 (N.D.N.Y. 2008), the court
found thatan ALJ failed infulfilling his duty to assist @ro seclaimantin properly developing
the record when the medical evidenakhough substantiatpontained minimal information
“specifically outlining the contours ¢the claimant’sijcapacity to perform workelated
activities” The court explained, since the claimant was procequtioge the ALJ “was under
an enhanceduty to ensure a complete record anda contact [the claimant’s treating
physicians] in order to ensure that all of the facts relevant to his RFC detiominare
sufficiently developed and consideredd. at 433.

Further, theecord in this case is not as extensive as in cases where failleotdaet a
treating source did notecessitateemand. The Commissioner pointsTankisi v. Comm’r of
Soc. Se¢521 F. App’x 29 (2d Cir. 2013) ariRkllam v. Astrugs08 F. App’x 87 (2d Cir. 2013)
in support of her position that the ALJ was not required to re-contact Dr. Ashmore in order to
make an RFC assessmeBpth casesiredistinguishable.

In Tanksi, the Second Circuit explained thatfirand is not always required when an
ALJ fails in his duty to request opinions [in situations where] the record contaficsesuf
evidence from which an ALJ can assfsslaimant’s]residual functional capacity.Tankisi
521 F. App’x at 34. There, an ALJ did not err in failiogascertain a medical source statement
from a treating source when the record, which the court describeditseXxfensivg’ contained
afunctional assessment from one treating physician and opinions from two comsultati
examiners.ld. In addition, the record was “assembled by the claimant’s counsel” and was

“adequate to permit an informed finding by the ALI!



In Pdlam, the Second Circuit found an ALJ was not required to seek a medical source
statement from a treating physiciahen the record contained an opinion from a consultative
examiner that “largely supported” the assessed RFC, and treatment notes framthstsl
medial providerswvere consistent with the assessed RP€llam 508 F. App’x at 90. In fact,
the court noted thatdzausedhe consultative examiner’s opinion was “largely consistent with the
ALJ’s conclusions,” it “need not decide whether a record would be rendered incomplete by the
failure to request a medical source opinion from a treating physiciaa Alth made Is residual
functional capacity determination without the suppowrmf expert medical source opinion
concerning the claimar# limitations.” Id. at 90, n. 2.

The circumstances tiie nstant case makieankisiandPellaminapposite. Here, unlike
in bothTankisiandPellam “the plaintiff in this case was unrepresented at the hearing
level...[and] did not have the benefit of counsel to assemble a record for the ALXNg.Tevie
Veley v. ColvinNo. 1:13€V-01204 (MAT), 2016 WL 8671963, at *6 (W.D.N.Y. Jan. 29, 2016)
(finding it was error for the ALJ to fail to seek treating source opinions frpno aeclaimant’s
medical providers and distinguishiignkisiandPellamin part on that basis). In addition, in
this casethe record was devoid of an opinion from a treating or examining soatosdl
consistent with the RF(r even one that opined tsPlaintiff's ability to perform workelated
functions) And, the treatment notes were not especially illummgas to Plaintiff’'s functional
capabilitiesso as to compensate the lack of @inion evidence. Therefore, the record was not
sufficient for the ALJ to make a sound RFC finding.

In sum, the Court concludes thiatvas error for the ALJ to not+eontactDr. Ashmore.

This error calls into question the assessed RFC as well as the ALJ’s fintistgps four and

five of the evaluation process. Thus, the matter must be remanded so that the ALJican obta
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further information fom Dr. Ashmore androm any adlitional treating sourceandthen to
continue through the sequential evaluation process.

CONCLUSION

For the reasons set forth above, Plaintiff’s motion to remand is granted and the
Commissioner’s motion to affirm is denied. This case is remandée ®ocial Security
Administration for further proceedings consistent with this Ruling.

This is not a recommended ruling. The consent of the parties allows this klagistr
Judge to direct the entry of a judgment of the district court in accordanctheviiederal Rules
of Civil Procedure. Appeals can be made directly to the appropriate Unitesl State of
Appeals from this judgmentSee28 U.S.C. § 636(c)(3); Fed.R.Civ.P. 73(c). The Clerk’s Office
is instructed that, if any party appeals to thaurt the decision made after this remand, any
subsequent social security appeal is to be assigned to the Magistratevdadgeued the ruling
that remanded the case.

SO ORDERED, this 11" day of June, 2019, at Bridgeport, Connecticut.

/s/ William 1. Garfinkel

WILLIAM |. GARFINKEL
United States Magistrate Judge
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