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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

CONROY SHIELDS
Plaintiff,
V. No. 3:18¢v-01655(JAM)

UNITED STATES OF AMERICA
Defendant

ORDER DENYING MOTION TO DISMISS

This case askahether a federal court inmaedical malpracticaction under the Federal
Tort Claims Act (“FTCA”) should apply the Federal Rules of Civil Procedure or shpplg a
special state law pleading rules. Connecticut has a special pleading rule foalmedpractice
actions.The Connecticut rule requirephaintiff to file not just an ordinary complaititat states
a claim for malpractice but also to attach to the complaint a detailed written ofporioa third
party health care provider to corrobortte plaintiff s claim SeeConn. Gen. Stat. § 52-190a.

| don’t doubt the good intentions behitite Connecticut lawo discouragbaseless
claims of medical malpractice. But the lawposeseightened pleading requiremenksgtthe
FTCA does not require and thalsoconflict with the Federal Rules of Civil Procedure
Therefore | decline to apply Connecticut’s special pleading rule and will deny the Goversment’
motion to dismiss theomplaint.

BACKGROUND

The complaint alleges the following facts, which | accept as true for the psrpbthe
Government’'snotionto dismissDoc. #13. Conroy Shields is a veteran of the U.S. Atmy.
1995, Shields began complaining of back pain, and tests conducted that year by the West Haven

Veterans Administration (“VA”Medical Center revealed damage in the area of the3_4
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vertebrae. Despite this evidencdmtiry, and aware of the risks of not operating, the VA
doctors refused to operate. Although Shields complained many times of back paine ®Ad
conducted many MRIs showing back damage, the VA never showedMiiRis¢o Shields and
consistentlyrefused to operaten his back.

In 2016, the VAfinally showed Shields an MRI revealing not oektensive backnjury,
but also the presence of exposed nerves, indicating that Shields was at risk of permanent
paralysis The VA still refused to conduct back surgery or any treatment other than pain relief, so
Shelds went taanother hospital and had surgeBwyt by that time osteoarthritis hatteady set
in. Now Shields will be in pain for the remainder of his lifecause of the VA delay in
properly treating his back.

Shieldsfiled an administrative clairfor malpracticewith the VA, but theclaim was
denied He followed byfiling this lawsuit Doc. #1. He has twice amended his complaint, Docs.
#11 and #13, and he n@suesthe United Statefor medical malpracticander theFTCA.!

The Government movew dismisspursuant to Fed. R. Civ. P. 12 on grounds that Shields
has not compliesvith Connecticuts special pleadingequirements for a medical malpractice
claim.SeeConn. Gen. Stat. 8§ 52-190a. Because the terms and operation of @urtisdatv are
fundamentato this ruling, | will describe itpleadingrequirements in some detail.

Connecticutaw provides that no civil action shall be filed for medical malpractice
“unless the attorney or party filing the actionhas made a reasonalinquiry as permitted by

the circumstances to determine that there are grounds for a good faith beliefrehhathieeen

1 Although the last amended complaint names only the VA as a defendant, the Govamdr@hields agreaat

the United Statesiaybe substituted as the proper party defendant. Doel#it78. The Clerk of Court shall

dismiss the Veterans Administratias a defendant and substitute the United States of America as the defendant in
this action.



negligence in the care or treatment of the claim&udnn. Gen. Stat. § 52-190a(a). To
implement this duty ohquiry, the lawimposes an explicit good faith certification requirement:
that “[tlhe complaint.. shall contain a certificate of the attorney or party filing the actiotnat
such reasonable inquiry gave rise to a good faith belief that grounds exist for an aatish ag
each named defendantlid.

In addition to this good faith certification, the law provides that “[tjo show the existe
of such good faith, the claimant or the claimamtttorney... shall obtain a written and signed
opinion of a similar health care provider that there appears to be evidence of medical
negligence and includes a detailed basis for the formation of such opibionThe plaintiff or
his attorney'shall attach a copof such written opinion” to the good faith certificaltaid.?

Thus, section 52-190mposes threaterlockingrequirements on a plaintiff who wishes
to file a medical malpractice actioff) that the plaintiff make a reasonable inquiry to determine
if there are grounds for a good faith belief that there has been medical negli@gtinze;the
complaint ‘tontairi a certification of the plaintiff othe plaintiff’s attorney that the reasonable
inquiry gave rise to a good faith belief that there was medical negligence; and (Bgthat
plaintiff “attach to thecertificationa copy ofthe detailedhird-party medical opinion.

| will refer to the Connecticut law as a “medical certification of merit” requireimsy
which I meanprimarily the lavis requirement that a complaint include a corroboratieglical

opinionfrom a similar health care providérhe law provides that tHailure of a plaintiff to

2The law provides that the plaintiff must retain the original of the medicalaspamd that the copy of the opinion
that is attached to the good faith certifioa must have “the name and signature of the similar health care provider
expunged.” Conn. Gen. Stat. 8-%520a. Moreover, “[g]ch written opinion shall not be subject to discovery by any
party except for questioning the validity of the certificatbid. The lawdoes not impose any further requirement
that the plaintiff call the author of the medical opinion as a trial witness or that the imtiadahopinion play any

role in the postomplaint adjudication of a medical malpractice claim.



obtain and file this medical opinion as part of the complaint is grounds for dismidisal of
action.SeeConn. Gen. Stat. § 52-190a(c).

The Connecticut Supreme Court has noted “that the purpose of § 52—-190a and its
requiremenbdf a good faith certificate was to prevent the filing of frivolous medical metipea
actions.”"Morgan v. Hartford Hosp.301 Conn. 388, 398 (2011). It has ruled that both the good
faith certificate as well as the medical provider opinion are “akinpleading that must be
attached to the complaint in order to commence properly the adtbash.”

Following the Governmerd’filing of its motion to dismisd,appointedoro bonocounsel
for Shieldsbecause tjuestioned whether the pleading requirements of section 52-190a should
apply in a federal court action. | noted tH#tederal courts are divided on the issue of whether
such a state law certification requirement applies in federal court, and the Sé&ooitch@s not
decided the issu&ee Cornelius v. ECHN Rockville Gen. Hpg2014 WL 2986688, at *1 (D.
Conn. 2014) (discussing divided authority on this issue).” Doc. Af2dr. supplemental briefing
and oral argumenthe Governmen® motionto dismisss now ripe for decision.

DiscussioN

The questiorereis whetherConnecticut'anedical certification of merit requirement
applesto actions that are filed in federal court against the United Siatks the FTCAIt is an
important question, not just to the parties lsbbecause abodialf theStatesimpose similar
certificationrequirementg$or medical malpractice actionSeeBenjamin Grossberd/niformity,
Federalism, and Tort Reform: Tlie Implications of Medical Malpractice Certificate of Merit
Statutes159U. Pa. L. Rev. 217, 222-25 (2010) (surveying state statutes). Across the country
courtsaredivided aboutvhetherthese kinds oftate lawcertification requirements should be
given effect ina federal courtSee generally9 Charles Alan Wright & Arthur R. Miller,

FEDERAL PRACTICE & PROCEDURES 4511, at 253 (3d ed.) (discussing split of authority).



Sometimes thisssuearises in federal diversity casee., malpractice actionthat end up
in a federal court becausiee plaintiff isa citizen of a different State than the defendaadlical
provider. And ¢her timesthe issuarisesasit doeshere,in the context of a medical malpractice
claim against the Uted States under ti€lI' CA. This difference injurisdictional contexts
important. For diversity cases, the extent to which state law applies in federaturns on
consideration of thehoiceof-law rules announced in the famous casEr¢ R. Co. v.

Tompking 304 U.S. 64 (1938), and its progehBy contrastthe FTCA itself instructs the
federalcourts about the law that they should apply.

The FTCAsaysthatwhen the United States is suadort “[tjhe United States shall be
liable ... in the same manner and to the same extent as a private individual under like
circumstances.28 U.S.C. 8§ 2674. Similarlyt waives the Government’s sovereign immurfidy
personal injury tort claims “under circumstances where the United Stadgs;ivate person,
would be liable to the claimant in accordance with the law of the place where theagssion
occurred.” 28 U.S.C. § 1346(b).

The FTCAs reference to the “law of the place” is a reference to statalahsd'the
FTCA directs courts toansult state law to determine whether the government is liable for the
torts of its employeesLiranzo v. United State$90 F.3d 78, 86 (2d Cir. 2012). But ddleis

mean that federal courimustgive effect toall of aStatés laws—not only substanti rules of

3 Althoughthe Erie doctrine is a creature of diversity actions, the parties devote much of ikéindpto whether

the Erie doctrine should apply in a case under the FTCA. The Government says it should nothieldie Siggests
thatErie concepts of substancedmedureshould serve at least as a useful guide for deciding which state laws apply
in FTCA actionsBecause | conclude on other grounds that the text of the FTCA informs to what degriesvstate
should apply and because | also conclude that the Federal Rules of Civil Procedurevailstyar Connecticut’s
pleading rules, | need “not wade iroie’'s murky waters.’See Shady Grove Orthopedic Assocs., P.A. v. Allstate
Ins. Co, 559 U.S. 393398(2010) (majority op;)see alscCibulav. United States551 F.3d 316, 321 (4th Cir.
2009)(noting that because the FTCA contains an explicit instruction by Congress regarding whichusey to

courts should not engage in their norfadk analysis to make that determination.”



liability but alsoprocedurafiling rules?Or does the FTCAecognize limis on the scope ofhat
state laws should appig a federal couft

As | understandt, the Government’s positios thatthe FTCArequires a federal court to
adoptall of state law(whether dubbed “substantive” or “procedura#l) leasso faras necessary
to ensure that the Government is no worse off at the end datitbana private medical
defendant would bi sued for the ame conductThe Government’s position amountsatbat
might be callechn“equalityof outcomedeterminativé approach thatCongress allows for a
waiver of sovereign immunity only if the Governmemay be assured of exactly the same
treatmentsa privateparty defendant would receive if suled malpractican a Connecticut
state courtand thereforéhatthe Government is entitled to the benefit of all the same laws that
might protect a private dehdantf the action were filed under state law in a state court.

It seems to me that the Governmegimipproachwould lead to ndimit on whatstate law
procedurafulescould be enforced in a federal cohitCA action If Connecticutecidedto
discourage medical malpractice actions by imposigig00filing fee, musta federal court
dismiss anedical malpractice actiaimder the FTCAf the plaintiff decline to pay this
exorbitantfiling fee?If Connecticut requiredll medical malpracticelaintiffs to file their
complaints orfluorescenpurple papennusta federal court dismiss a medical malpractice
action under the FTCA the plaintiff fileson plain old whitgpaper?

When | asked these questions at oral argument, the Government declined to answer. But
the answers must be “yes” if the Government is correct that the FTCA etheracorporation
of all state law—no matter how procedutaden—so long asiecessary to ensure the
Governmenthe same litigation benefis a privategarty defendant-or asthe Government

states in its briefing, “failing to enforce this requirement in federal court weattito different



litigation outcomes depending solely on the forum,” and “[tjo hold otherwise would result in the
United States being treated differently than a private litigantiolation of the FTCA. Doc. #33
at 3.

| don’t agree with the Government for two reasons. First, the Government overlooks that
theFTCA was intendetb incorporate state law only to thetent that state law bears on the
elements of substantive liability. Second, the Government overtbaikthe FTCA does not
license federal courts to displace the Federal Rules of Civil Procedure witargctate law
pleading rules. I will discuss both points in turn and explain why | think they foreclose the
Government’s argument that section 52-190a should apply in federal court medicatticalpra
actions under the FTCA.

1. The FTCA's limited incorporation of state law

The text of the FTCA does not support the Government’s positaira federal court
must adopt the entire corpus of state ibmecessary to guarantee that the Government is no
worse off than a private litigant would be. Both the relevant FTCA provisions condiigon t
applicability on whethea private partylefendant would be “liable” under state l&vee28
U.S.C. 88 2674, 1346(b). These referencesgttether a private party would be “liable” are most
reasonably understood to refer to si@te lawrules of substantive liabilityather than the full
range of altateprocedural rules appurtenant to the pleading, trial, and determinatoriaom

This accordswith theU.S. Supreme Court’s interpretation of tR&@ CA's instruction for
courts to apply thdaw of the placein FTCA actions:we have consistently held that §
1346(b)s reference to thdaw of the placemeans law of the Statethe source o$ubstantive
liability under the FTCA F.D.I.C. v. Meyer510 U.S. 471, 478 (1994) (emphasis added). More

recently, the Supreme Court has made clear its understanding of the limiteedavsthat is



incorporated by the FTCA, noting that “when defingupstantive liabilityfor torts, the [Federal
Tort Claims] Actreiterates that the United States is accountabtbe same manner and to the
same extent as a private individalnited States v. Kwai Fun Waongi75 U.S. 402, 419 (2015)
(quoting 28 U.S.C. § 2674¢mphasis added)

The termliable” has an establieed definition in tort law, and “[c]ertainly there is no
warrant for assuming that Congress was unaware of established tort definitionis erected
the Tort Claims Act in 1946, after spending some twenty-eight years of congressiativad draf
and redraing, amendment and counter-amendniedhited States v. Neusta@®66 U.S. 696,
707 (1961) (cleaned uphccording to the “legal dictionaries in existence when the FTCA was
drafted and enactedVolzof v. United State$02 U.S. 301, 307 (1992he term‘liable” means
“bound or obliged in law or equity; responsible; chargeable; answerable; compellableto ma
satisfaction, compensation, or restitution’ABK’s LAw DICTIONARY 1102 (3d ed. 1933), or
“responsibility; the state of one who is bound in law and justice to do something which may be
enforced by action . . . from contracts either express or implied, or in consequence of torts
committed,”CycLOPEDICLAW DICTIONARY 660 (3d ed. 1940).

The FTCAs use of the term “liable,” in its tortious context, indicates that the FTCA
applies only those state laws tleantribute to or define the extent to which avgte party is
substantively liable to another. Liability carand frequently does-exist separate and apart
from the procedures used to legally ascertain and resofedt.e.gPappas v. Philip Morris,
Inc., 915 F.3d 889, 894 (2d Cir. 2019) (explaining how “substantive law is the law that governs
the rights and obligations of individuals within a given jurisdictievhile “[p]rocedure is the
judicial process for enforcing rights and duties recognized by substantive law and yor justl

administering remegdand redress for disregard or infraction of them



For example, irRushford v. United State®04 F.2d 831 (2d Cir. 1953)€r curian), the
Second Circuiexplainedfor an FTCA actiorihat “Congress meant to make the proper state law
in all respects the model for thabilities it consented to accept; and that tbiecumstances
included as much those facts that would release a liability once arisen, as thosehaitswhi
creation dependedld. at 832 (emphasis addedee alsd.ambertson v. United States?8 F.2d
441, 443-44 (2d Cir. 1976) (noting that “if the state would ltwo& state or federal statute in
determining theiability of a private person for the tort in question, the same statute will be
applied inmeasuring the conducf the government’jfemphasis added)

Perhapstte strongest case for the Governmentaximalistposition isRichards v.

United States369 U.S. 1 (1962), in which the Supreme Court observed that the FTCA “requires
application of thevhole lawof the State where the act or omission occurredtier thanustits
“internal law” 1d. at 10-11.Yet thislanguage fronRichardsmust be viewed in context, because
the issue presented was not whether the FTCA incorporates state pronddseal totobut

whether it incorporates a staechoice of law doctrine (whidRichardsconcluded it does).

The discussion of choice of law Richardswasconcerned with the law determining the
“substantive rights of the partiesRichards 369 U.S. at 12, and choice of law rules are deeply
bound upwith the basic question of “liability,” because anéegal oligations will often depend
on what $ate s substantive law is applieRichardsstands for the proposition that the FTCA
applies the “whole lawbdf liability (which includes choice of law). Thus the Sixth Circuit has
recently ruledRichards*meant aly that federal courts had to apply a state’s choidenof-
rules, not just its internal laivand “Richardsnever considered whether the FTCA also
incorporates state procedural rules that conflict with the Federal RGlakivan v. United

States 943 F.3d 291, 295 (6th Cir. 2019).



Connecticut’anedicalcertificate of meritequirement is not a rule that prescribes
liability. Instead, thisule—suggestively placed in Title 52 (state civil procedure rules), Chapter
900 (“Court Practice and Procedure”)—concerns the technical procedures by whitioan a
pleading medical malpractice may inéiatedin a Connecticut state coufithe rule does nothing
to define substantively the scope and tern$iability” for medical malpracticean Connecticut.

Other Connecticutaiw specifiesvhat conductvarrants liabilityfor medical malpractice.
“[T] he plaintiff must prove (1) the requisite standard of care for treatment, (2)adialefrom
that standard of care, and (3) a causal connection between the deviation anchdeinjary.”
Gold v. Greenwich Hosp. Ass’262 Conn. 248, 254-55 (2002R)is true that'expert testimony
is required to establish both the standard of care to which the defendant is held andcthefbrea
that standard id. at 255, and that this type of state law requirement is ordirtledyned to be a
liability rule that should bappliedin FTCA casessee, e.g.Gipson v. United State631 F.3d
448 (7th Cir. 2011)But there is no equivalency between this requirement that a plaintiff prove
liability by means oexpert opiniorat trial andthe requirement adection52-190athat a
plaintiff attach a medical opinidio the complaintSection52-190a speaks only to what a
plaintiff must include as part of the complaint, and it makes cleattbatedical certificatiorof
merit must be anonymized to expunge the name of its auttadrit isfree from inquiry during
discovery and that it plays no role in the adjudication at trial of the malpractice claim.

A plaintiff who complies with the medical opinion requirement of section 52-190a will
lose hercase all the sameshe does not additionally recruit an expetettify at trial In no
sense, then, does the medical opinion requirement of section 52-190a contributefitwedihe

scope of substantive liability famedical malpracticelaim under Connecticut law. It is no

10



more than a procedural gatekeeping regraent.Accordingly, it falls outside the scope of
substantive state liability law that a federal court must apply under the FTCA.

In short, theext of the FTCA instructthe federatourts to apply state law only insofar
as state law magontribute to andefine a rule and measurésubstantive liability. Because
Connecticuts medicalcertificate of merit requiremeioes not do sat is notwithin the scope
of state law rulethatthe FTCAdirectsafederal courto apply?

2. The FTCA and theFederal Rules of Civil Procedure

Even if | am wrong about the degree to which the FTCA incorpostdés law, it is
beyond dispute that the FTCA preservesrdtgiirement that federal cougpplythe Federal
Rules of Civil Procedure. As the Supreme Chag explained’[t] he Tort Claims Act expressly
makes the Federal Rules of Civil Procedure applicable to suits against the &tatt=i United
States v. Reynold845 U.S. 1, 6 (1953%ee alsdJnited States v. Yellow Cab C840 U.S. 543,

553 & n.9 (1951)same)Gallivan, 943 F.3d at 295 (same).

4 Because the case before me arises under the ATi@#&e no occasion here to decide whether Connecticut's
medical certification of merit requirement should apply in a diversity @aden a context where it may be
necessary to address the contours oftiedoctine. The arguments for applying sectionBa appear to be
stronger in the FTCA context than in tBee diversity context because thgie doctrine embraces concerns that are
not present for an action under the FTEaAr exampletheErie analysis is den driven by concerns about forum
shopping, buthere are no federal/state fortghopping concerrnis FTCA casedecause thegre invariably

litigated only in federal court. Moreoveiyie promotes concerns for federalisnd respect for state law in the
ordinary diversity context of a lawsuit between private partissncerns that are not presenthe FTCA context
involving whether the federal government should bear the costs of torts committed by detgmleesSee, e.g.
Ware v. United State871 F. Supp. 1442, 1473 (M.D. Fla. 1997).

5 The original text of the FTCA providatat “[ijn actions under this part (suits on tort claims against the United
States), the forms of process, writs, pleadings, and motions, and theepaact procedure, shalé in accordance

with [the Federal Rules of Civil Procedure].” 60 Stat. 844, 28 U.S.C. (1948 683. Although Congress later
removed this language, the Supreme Court explain¥gllow Cakthat the section was omitted not because
Congress wished to ply state procedural law but because the express reference was “unnecessary because ‘the
Rules of Civil Procedure promulgated by the Supreme Court [adafitzdhe initial FTCA was approved] shall

apply to all civil actions.”Yellow Cah 340 U.S. at 558.7 (quoting S. Rep. No. 1559, 80th Cong., 2d Sess. 12).

11



Moreover, the fact that the FTCA incorporates state substdatiiy rules ‘does not
impliedly supplant the Federal Rules with state procedural I@allivan, 943 F.3d at 295.
Indeed, ft would make nsense to interpretaw of the placein which the alleged tort occurred
to incorporate the stateentire procedural codea move that would involve a wholesale
preemption of the Federal Rules of Civil Procedure, an aim not plaasibhutable to the
[FTCA].” Gipson 631 F.3cht451.

It is the Federal Rules of Civil Procedure that applthis caseAnd | cannot apply
Connecticut pleading rules if to do so would precludtaful application of the Federal Rules.
The Supeme Court instructs thathe appropriate test for resolving conflicts between state law
and the Federal Rules” is for a court to determine whether the federal procatiuisl
“sufficiently broad to cause a direction collision with state law or, intjgljco control the issue
before the court, thereby leaving no room for the operation of that Bawlihgton N. R. Co. v.
Woods 480 U.S. 1, 4-5 (1987) (cleaned uplter all, to apply two conflicting rules on the same
subjectwould be to apply naule at all®

Section 52-190a is a pleading rule. It expressly imposes requirements for the filing of a
valid medical malpractice complairit says that anedical malpracticeomplaint must “contain”
acertificate of good faithandit says that the platiif in turn must “attach” a copy of the medical
opinion to the certificate that is part of the complalitese words could not be clearer. That is

why the Connecticut Supreme Court haseutthat the certificatiomdocumentsare “akin to a

6 A court must also evaluate whether thderalrule “represents a valid exercise of Congreskemaking authority,
which originates in the Constitution and has been bestowed on this Court by the Rules Er@BlBgrington
N.R. Co, 480 U.S. at 5, but there has been no suggestion that any of the Federal Rules ofcgidiiie are
themselvesinlawful or would be unlawful as applied heek Shady Groves59 U.S. at 407 (plurality op.) (noting
that the Supreme Court has “rejected every statutory challenge to a Federal Ruds tioad before us.”)

12



pleading that must be attached to the complaint in order to commence properly the action.”
Morgan, 301 Conn. at 398.

It is impossible to reconcile thehancegleading requirements of section 52-190a with
the requirements of the Federal Rules of Civil Procedure. Tia,ldegle 8(a)(2) requires no
more thara “short and plaistatemeritof a plaintiff s claim.“Rule 8 marks a notable and
generous departure from the hypertechnical, code-pleading regime of a priédvsbiagft v.

Igbal, 556 U.S. 662, 678 (2009). And “the Federal Rules of Civil Procedure do not require a
claimant to set out in detail the facts upon which he bases his claatlierman v. Tarrant Cty.
Narcotics Intelligence & Coordination Unib07 U.S. 163, 168 (1993). But section 52-180a’
requrementthat the complaint be validated by a thpary expert detailed opinion imposes
preciselythe type of additional andetailedpleadingrequirementhat the drafters of théederal
Rules decided should not be required as a preconditi@fedeal court action

The generableading requirement of Rule 8 is subject to exception only for certain kinds
of claims (such as fraud) which Rule 9 requires to be pleaded with particueeFed. R. Civ.

P. 9. Butmedical malpractice claims are not viitlthe scope of claims that Rule 9 requires to be
pleaded with particularity.

Similarly, Rule 12(b)(6) allows for a claim to survive a motion to dismiss so long as it
alleges facts-as distinct from legal conclusionghat plausibly establish grounds folieé See
Ashcroft 556 U.S. at 678. The “plausibility” requirement is “not akin to a probability
requirement.’lbid. But section 52-190a conflicts with Rule 12(b)(6) because section 52-190a
imposes what amounts tsaperplausibility pleading requirementthat a plaintiffouttresghe
credibility of otherwise plausible factual allegations with the affidavit of a-{erty medical

provider to vouch for the soundnesdiué plaintiffs malpractice allegations.
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The State oDhio has aertificate of merit requirement that is very similar to the
Connecticut requiremereeOhio Civ. R. 10(D)(2)(a) (requiring an expert affidavit of merit to
accompany a complaint for professional malpractice). RecdmlI§ixth Circuit has rulexd to
beincompatible withRules 8, 9, and 12 of the Federal Rules of Civil Procedure, and the Sixth
Circuit has declined to allownforcenent of the Ohio ruléor FTCA medical malpractice
actiors. SeeGallivan, 943 F.3d at 293-94.
The Seventh Circuit hadsorecently ruled thad failure to comply with Illinoi$ medical
certificate of merit requirement is inconsistent with Rutefdeading requirements. In Judge
Easterbrools words:
Rule 8 of the Federal Rules of Civil Procedgpecifies what a
complaint must contain. It does not require attachments. One can
initiate a contract case in federal court without attaching the
contract, an insurance case without attaching the policy, a securities
case without attaching the registratistatement, and a tort case
without attaching an expést report. Supporting documents come
later.

Young v. United State842 F.3d 349, 351 (7th Cir. 2019).

In addition, gction52-190a is inconsistent with Rulé&(b)(2)of the Federal Rules of
Civil Procedure which provides that a party or attorney’s signature on a pleading canatitute
certification that the pleadirgyfactual contentions “will likely have evidentiary suppoRuUile
11 does not further requireas setion 52-190a does—that the party actually adduce such
evidentiary support for good faith in the formaothirdparty medical opiniorto file a
complaint.

The Government argues that section 52-190 is not really a pleadirsgpnolech as it ia

rule about service of procese Morgan301 Conn. at 402 [fecause the written opinion letter

of a similar health care provider must be attached to the complaint in propertferiaijure to

14



attach a proper written opinion letter pursuant to § 52—-190a constitutes insufficiece sérvi
procesy). But tying a failure to comply with section 52-190 to a failure to serve process only
underscores the essentially procedural nature of section 52J88ading requirements. It also
triggers yet anotheronflict with the Federal Rulesthis time with Rule 4, which provides in

detail the means by which one may effectuate service for cases in federal courtpiEmeeSu
Court has construed Rule 4 to prevail over more elaborate state rules for servizes$ See
Hanna v. Plumer380 U.S. 460, 470 (1965) (rejecting state service of process rule requiring in-
hand service as contrary to Rule 4, explaining “the clash is unavoidable; Rule 4(d)(1) says—
implicitly, but with unmistakable clarit-that inhand service is not required by the federal
courts).

| am not persuaded lile cases citeldy the Government. iNnerous cases in this District
have applied section 52-190a in both the FTCA and diversity contexthgssetulings did not
haveoccasion taddressn detailthe arguments and issues raised in this ruling.

The Governmeralso relies on several federal appeals court decisiotssde of the
Second Circuit. But | agree with the Sixth Circuit that these rulings are distiagieésor not
persuasive, in part because they “don’t address Rule 12, and t otfena satisfactory
response to the clear conflict between the federal pleading rules and the staté-afficherit
requirement.'Gallivan, 943 F.3d at 296-97 (citing and disapprovitahn v. Walsh762 F.3d

617, 629 (7th Cir. 2014Fmith v. United State498 Fed. Appx. 120 (3d Cir. 2013wails v.

” See, e.gHallums v. Dep't of Veteranffairs, 2017 WL 1230841, at *4 (D. Conn. 201Berndston v. United
States2017 WL 830390, at *2 (D. Conn. 201 %Gallinari v. Kloth, 148 F. Supp. 3d 202, 207 & n. 1 (D. Conn.
2015);Freeman v. United State$66 F. Supp. 3d 215, 220 (D. Conn. 20B¥)cum v. U.S. Dépof Veterans
Affairs, 2014 WL 4161985, at *2 (D. Conn. 201B8yant v. United State013 WL 12419884, at *2 (D. Conn.
2013) Blumenkopf v. ConboR008 WL 4196974, at *13 & n. 2 (D. Conn. 2008).

15



United States406 Fed. Appx. 124 (9th Cir. 2010), adidl v. SmithKline Beecham Cor@393
F.3d 1111 (10th Cir. 2004)).

| agree instead with the Sixth Circtgtdecision inGallivan, the Seventh Circug’
decision inYoung,andthesoundreasoimg of numerous district courts that hadleclinedto
applysimilar state law pleading requirements in federal cdee, e.glpock v. Manor Care of
Tulsa OK, LLC 274 F. Supp. 3d 1249, 1252-55 (N.D. Okla. 20M&Kinley v. United States
2015 WL 5842626, at *8-10 (M.D. Ga. 201&)state of C.A. v. Grie52 F. Supp. 2d 763, 770—
771 (S.D.Tex. 20108.

CONCLUSION

For the reasons set forth above, the Governmendition to dismisgDoc. #17)is
DENIED. The Clerk of Court shall dismiss tMA as a defendant and substitute the United
States of America as the defendant in this action.

The Court expresses its appreciation to attorneys Monte E. Frank and Daniel P.
Scholfield of the law firm of Pullman & Comley for thgiro bonorepresentation of Mr. Shields
in connection with the briefing and argument of the Government’s motion.

It is so ordered.

Dated at New Haven thi&lst day of January 2020.

[sl Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge

8] appreciate the Government's notice of a pending case in the Second Circuit in whickeprisoner has raised
an argument about whether Conn. Gen. Stat-§%& should apply in a federal court FTCA actiee Corley v.
United States18cv922AWT (D. Conn.),appeal pendindgNo. 194092 (2d Cir.)! trust that the Government’s
briefing in that case will apprise the Second Circuitetévant precedent adverse to the Government’s pasition
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