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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ANDREW PIERCE,
Plaintiff,

V. : 3:18cv1858KAD)
SCOTT SEMPLE et al., '

Defendants.

RULING ON DEFENDANTS’ MOTION TO DISMISS [ECF NO. 18]

On November 13, 2018, Plaint#ndrew Pierce, an inmate who was confined at the
MacDougall-Walker Correctional InstitutigMWCI”), brought this action against
Commissioner of the Department of CorrectftidOC”) Scott Semple, DOC Program Director
Colleen Gallagher, MWCI Warden William Mulligaand Dr. Omprakash Pillai. Compl. [ECF
No. 1] In his verified complaint, Plaintiff allegeclaims against all four defendants in their
individual and official capacit&for violating his rights undereéhAmericans with Disabilities
Act (“ADA"), 42 U.S.C. § 12101, et seq., the Rehlddiion Act, and the Eighth Amendment to
the United States Constitution pursuand20U.S.C. § 1983, Article First, § 20 of the
Connecticut Constitution,1 and Connecticun&el Statutes 888 46a-71, 46a-75, and 464d77.
at1l, 5.

In its Initial Review Order dated Nowder 16, 2018, the Court dismissed Plaintiff's
ADA and Rehabilitation Act claims against all Dedlants in their individal capacities with
prejudice but permitted these claims to beught against the Defendants in their official

capacities to the extent the Plaintiff sought peadive injunctive reliefThe court dismissed

1 Plaintiff is proceedingro seandin forma pauperis
1
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without prejudice to repleadg Plaintiff's Eighth Amendmaedrclaims against Defendants
Semple, Mulligan and Gallaghérand permitted to proceed as plausible Plaintiff's Eighth
Amendment deliberate indifference to medical seddim as against Dr. Pillai in his individual
capacity for damages and in his official capafotyinjunctive relief. [ECF No. 7 at 13-14].

Defendants filed a motion to dismiss (1)@#lims for equitable relief due to lack of
subject matter jurisdiction, ar{@) Plaintiff’'s Eighth Amendment deliberate indifference claims
against Dr. Pillai for failure to exhaust the relat administrative remedies. [ECF No. 18]. The
Plaintiff responded on September 25, 2019. [ECF No. 26]. For the reasons that follow,
Defendants’ motion is GRANTED ipart and DENIED in part.
STANDARD OF REVIEW

“A case is properly dismissed for lacksafbject matter jurisdiction under Rule 12(b)(1)
when the district court lacks the statytor constitutional power to adjudicate iMakarova v.
United States201 F.3d 110, 113 (2d Cir. 2000). A plaintiff who seeks to invoke the authority
of the court bears the burdehestablishing the courtsibject matter jurisdiction by a
preponderance of the evidencé&d. In determining whether th@aintiff has met this burden,
“the court must take all facts alleged in the ctamt as true and draall reasonable inferences
in favor of [the] plaintiff.” Nat. Res. Def. Council v. Johnsdi®1 F.3d 164, 171 (2d Cir.
2006). In addition, a district court “mayfee to evidence outside the pleadings” when
“resolving a motion to dismiss for lack subject matter jurisdiction under Rule

12(b)(1)[.]” Makarova 201 F.3d at 113.

2 Plaintiff did not file an ameded complaint within the time period set forth by the Court.
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To survive a motion to dismiss filed pursuemRule 12(b)(6), “a complaint must contain
sufficient factual matter, accepted as true, taestaclaim to relief that is plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly650
U.S. 544, 570 (2007)). “A claim has facial plduikly when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.”lgbal, 556 U.S. at 678. “The plausibylistandard is not akin to a
‘probability requirement,” but iasks for more than a sheer podgibthat a defendant has acted
unlawfully.” Id. (quotingTwombly 550 U.S. at 557).

Legal conclusions and “[tlhreadbare relsitaf the elements of a cause of action,
supported by mere conclusory statements, hateentitled to a presumption of truttgbal, 556
U.S. at 678 (citingwombly 550 U.S. at 555). Neverthelegsghen reviewing a motion to
dismiss, the court must accept well-pleaded facllegations as true and draw “all reasonable
inferences in the nonmovant’s favorlihterworks Sys. Inc. v. Merch. Fin. Carp04 F.3d 692,
699 (2d Cir. 2010). [D]ocumentaitside the complaint are geally off-limits on a motion to
dismiss,” unless they are incorporated in theplaint by reference, integral to the compldint,
or matters of which the Court can take judicial notiG&=eGoel v. Bunge, Ltgd820 F.3d 554,

559 (2d Cir. 2016).

Althougha pro secomplaint must be liberally conard “to raise the strongest arguments

it suggests,pro selitigants are nonethelessguéred to “state a plausible claim for relief.”

Walker v. Schult717 F.3d 119, 124 (2d Cir. 2013) (imal quotation marks and citations

3 A document is “integral” to the complaint where the complaielies heavily upon its tens and effect . .. .”
Chambers v. Time Warner, 1n@82 F.3d 147, 152-53 (2d Cir. 2002).
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omitted). So too mustpro selitigant be able “to allege facdemonstrating that her claims
arise under this Coud’... jurisdiction.” Gray v. Internal Affairs Buregi292 F. Supp. 2d 475,
477 (S.D.N.Y. 2003). Absent such a showing the “complaint must be dismissedciting
Fed. R. Civ. P. 12(h)(3)).

FACTUAL ALLEGATIONS *

Plaintiff suffers fronrenal failurewhich requires him to undgo dialysis treatment three
times per week. [ECF No. 1 at § 30]. In 200&, FOC decided that ghrisoners in need of
dialysis treatment would be housed in NW\because it would reduce the need for
transportationld. at  37. The DOC cited this palichange as a “cost saving measule.’at
38. Dr. Omprakash Pillai, who was Plaintifismary care physician at MWCI, ignored known
dangers, countermanded medical orders by spésijadisd allowed Plaintiff to develop an opiate
addiction to treat pain rath#ran follow corrective surgeryld. at 12.

In 2015, Plaintiff, as a level-one prisoneguired the least need for restrictive
housing. Sedld. at 11 33, 35-36. However, Defendapitsced him in MWCI, a level-four
facility, which generally houses inmates with gegaecurity risks olengthier sentencedd. at
11 31, 34. Defendants refused to transfer hinobMWCI because of his need for dialysis
treatmentld. at { 36. Defendants denied Plaintiff's attempt to gain access to vocational
servicesSeeld. at 11 81-82.

On October 1, 2018, while undergoing dialyseatment, Plaintiff exhibited symptoms of

infection, and he was rushed to the emergenpardment at UConn Health Center where he was

4 The Court incorporates herein the Inifkdview Order’s recitadin of the Plaintiff’s
allegations, [ECF NO. 7 &-5]; Pierce v. Semple, No. 3:18-CV-1858 (KAD), 2018 WL
6173719, at *3 (D. Conn. Nov. 26, 2018).




placed on an antibiotic regimend. 11 57-59. Two days later, bederwent surgery to remove
the infected tissue and iadita temporary cathetend. at 1 60-61. On October 4, doctors
placed a “wound vacuum” (“VAC®on his open surgical woundd. at § 63. His catheter was
removed on October 5, and a permaratiheter was provided on October I8l. at 11 64, 66.
Plaintiff was dischargeffom UConn on October 9ld. at § 67. His treating physician, Dr.
Shu, ordered that a VAC be replaced upon his retuldWCI in order to properly effectuate the
healing of his surgical aunds and decrease paild.

When he returned to MWCI on October 9, afiis informed Plaintiff that they did not
have a replacement VAC and sent him back to his housing tahitat § 68. Instead, Plaintiff
was placed on Oxycodone, a powerful opiate, for his painat  69. The next day, he was re-
admitted to the medical unit at MWCI, pendimg application for a replacement VAQd. at
70. On October 11, he was evaluated by théPillai, who informed Plaintiff that he had
cancelled Dr. Shu’s order for a VAC ambuld instead prescribe Oxycodonkl. at | 71.

Plaintiff told Dr. Pillai that he was not comfortable taking heavy doses of opiates for thirty days
and would prefer the VACId. at T 72.

After a few weeks on Oxycodone, Plaihtiegan noticing signs of addictionld. at 1
73. Plaintiff informed medical staff at MW@bout his condition and geested that Dr. Pillai
honor Dr. Shu’s order for a VAC, but he was kept on the same treatment redomany 74.
Plaintiff went to the medical unit and spokéha nurse, requestingahhe be taken off
Oxycodone. Id. at  75. The nurse agreettl. Subsequently, Plaifitiexperienced numerous

withdrawal symptoms, including chillbpdy aches, anger, and depressit.at  76.



DISCUSSION

Claims for Injunctive and Declaratory Relief

Plaintiff seeks equitable relief against alfafedants in their official capacity for alleged
violations of the ADA and 8§ 505 of the Rehabitiiba Act; and he seeks injunctive relief against
Dr. Pillai for violation of the Eighth Amendmeint his official capacity [ECF. No. 1 at 20].
Specifically, he seeks an injunction requiring Defants to provide him with the same access to
programs, treatment, counseling, education,cmdmunity release opportunities as similarly
situated non-disabled Connecticut state prisqragrd an injunction “declaring the practices and
procedures complained of to be violative af tharious statutory and/or constitutional provisions
cited herein.” Id.

Defendants assert that Pldiid claims for injunctive andleclaratory re&f are barred by
the Eleventh Amendment and are moot. In suppfdtieir motion to dismiss for lack of subject
matter jurisdiction, Defendants have submitteddielaration of Plaintiff's Parole Officer
Montoya, who states that Plaintiff was tséerred to a halfway house on November 19, 2018,
and then moved to a transitional placement in a friend’s residence on April 22, ZEF No.
18-2 at 2]. Officer Montoya also represents laintiff now receives Bimedical care from his
own providers and that he is employed at a lmssinn Torrington, Connecticut. In his response
to the motion to dismiss, Plaintiff does nohtest these representations. [ECF No. 26].

TheEleventhAmendmenprohibits suits against a statis, administrative agencies, and

its state officials acting in their officialapacities, absent the state’s conse3geAlabama v.

5> Defendants have attached the declaration of Paroleedfflontoya, a copy of the&e of Connecticut Parole &
Community Services Offender residence record and DGCEnt RT60 Movement Histpthat confirm Plaintiff's
transfer from MWCI to his current adeis. ECF at 18-2, ex. 1, A and B.
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Pugh 438 U.S. 781, 781-782 (1978Yill v. Michigan Dep't of State Policd91 U.S. 58, 71
(1989). InEx parte Young209 U.S. 123 (1908), the Supreme Court recognized a limited
exception to the Eleventh Amendment immunity vehaplaintiff sues a ate official acting in
his or her official capacity for prospectiveungtive relief for continuig violations of federal
law. Id. at 155-56. This exception to EleveAtmendment immunity “does not permit
judgments against state officelsclaring that they violatefgderal law in the past.”SeeP.R.
Aqueduct & Sewer Auth. v. Metcalf & Ed@p6 U.S. 139, 146 (1993)ard v. Thoma207
F.3d 114, 119-20 (2d Cir. 2000).

In its initial review orderthe Court ruled that Plaintif claim for declaratory relief
based on Dr. Pillai’'s past conduct in viotatiof the Eighth Amendment was barred by the

Eleventh Amendment. [ECF NO. 7 at 1P]Jerce v. Semple, No. 3:18-CV-1858 (KAD), 2018

WL 6173719, at *5 n.5. Defendamow move for dismissal &flaintiff's claims for

declaratory relief against them in their oféil capacities based on Title Il of the ADA and
Rehabilitation Act, because, having been relefsed custody, he has no claim of a continuing
violation of these s as required undé&x Parte YoungThe court agrees.

“Neither Title Il of the ADA nor § 504 of #hnRehabilitation Act provides for individual
capacity suits against state officialsGarcia v. S.U.N.Y. Health Scis. Ctr. of Brookl280 F.3d
98, 107 (2d Cir. 2001). However, pursuant toEkeparte Young@xception, “Title 1l and
Rehabilitation Act suits for prospective injundixelief may . . . proceed against individual
officers in their official capacity.”Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009). Plaintiff is no
longer incarcerated or housed at MWCI, aretéifore, he can no longer assert a claim for

prospective injunctive relief prased on a continuing violation ééderal law, specifically the



ADA or Rehabilitation Act. And as previouslyldeany claim that thdefendants violated his
rights in the past is barrdxy the Eleventh Amendment.

In addition,pursuant to Aticle Il of the Gonstitution, an actual and concrete live
controversy must exist togtify court intervention. United States v. Sanchez-Gomk38 S. Ct.
1532 (2018). “A case that becomes moot gt@int during the pragedings is no longer a
Case or Controversy for purposes of Article éiihd is outside the judiction of the federal
courts.”ld. (internal quotation marks omitted). “If an intervening circumstance deprives the
plaintiff of a personal stake the outcome of the lawsuit, ahy point during ta litigation, the
action can no longer proceed and must be dismissed as m@enesis Healthcare Corp. v.
Symczyk569 U.S. 66, 71-72 (2013 onnecticut Office of Prot. and Advocacy For Persons
With Disabilities v. Hartford Bd. of Edud64 F.3d 229, 237 (2d Cir. 2006) (quotiatgffel v.
Thompson415 U.S. 452, 459 n.10 (1974)). “The hallmafla moot case or controversy is that
the relief sought can no longer b or is no longer needed.Martin-Trigona v. Shiff702
F.2d 380, 386 (2d Cir. 1983).

Thus, it follows that a prisoner’s transfesm one correctiondhcility to another
generally moots his claims forgspective injunctive relief againsfficials of that facility. See
Shepard v. Goord62 F.3d 603, 610 (2d Cir. 2011) (an innateansfer from a prison facility
generally moots claims for declaratory and inpiwecrelief against officials of that facility.”);
Salahuddin v. Goordt67 F.3d 263, 272 (2d Cir. 2006) (sanmichalski v. ErfeNo. 3:17-CV-
2074 (VAB), 2019 WL 5965204, at *10 (D. Corvov. 13, 2019) (injunctive relief is only

available against defendants involved with care at current institution).



In his response, Plaintiff argues that thegbry and constitutioh&iolation are capable
of repetition because even though he is onlpahe is still in DOC custody and could be
returned to MWCI or another fdity. [ECF No. 26 at 2]. Hasserts the capable of repetition,
yet evading review doctrirgs an exception to the geakrule of mootness.Murphy v.

Hunt, 455 U.S. 478, 482—-83 (1982)However, this doctrine is limited to cases where the
challenged action is of duration tebort to be fully litigated prioto cessation or expiration; and
there is a “reasonable expectation’ or a ‘demonstrated praigathiat the same controversy
will recur involving the same complaining party.fd. (quotingWeinstein v. Bradford423 U.S.
147, 149 (1975)).

Because Plaintiff is no longer housed at KIWr any other DOQGacility, Plaintiff's
claims for injunctive relief are moot. Defemds can no longer providem with access to the
sameprograms, treatment, counseling, educaténg community release opportunities as
similarly situated non-disabledo@necticut state prisoners. Likes&i Plaintiff is not receiving
medical care from Dr. Pillai at MWCI.Although Plaintiff asserts th&e could be returned to
MWTCI or another DOC facility, a general possibildf/a return or transfer is too speculative to
satisfy the exception to thmootness SeePreiser v. Newkirk422 U.S. 395, 403 (1975)\llah
v. AnnucciNo. 16-CV-1841 (KMK), 2018 WL 4571679t *10 (S.D.N.Y. Sept. 24, 2018)
(collecting cases finding that inmatelaims of possible future trafer or return to institution is
too speculative to satisfy capable of repetitiontdoe). Accordingly, the motion to dismiss is
granted as to Plaintiff's claims for injunctivelief against all defedants based on the ADA and

the Rehabilitation Act, and any 8 1983 cldoninjunctive relief against Dr. Pillai.



Dr. Pillai - Failure to Exhaust

Dr. Pillai also asserts that Plaintiff has failed to exhaust his administrative remedies
pursuant to Administrative Diotive 8.9 with respect to his Eighth Amendment claims arising
out of his medical care in October 2018. In suppbthe motion to dismiss, Dr. Pillai filed a
declaration from Health Services Review Glinator Ostheimer, who searched for the MWCI
electronic log for any Health Seces Reviews filed by Plaintiff and reviewed the Health Service
Review archive in the MWCI medical unit for the 2018 calendar year. Ostheimer states his
search returned no Health Siees Reviews filed by Plaintiff.

The Prison Litigation Reform Act of 1996 (“PRLA”), whigjoverns actions brought by
prison inmates, requires prisoner to exhaust aitnative remedies prior to filing a federal
lawsuit regarding prison conditions.42 U.S.C42 US.C. § 1997e(a). Failure to exhaust is an
affirmative defense under the Prisoner LitigatReform Act, 42 U.S.C. § 1997¢, and inmates
need not plead or demonstraiaustion in their complaintsJones v. Bogkb49 U.S. 199, 217
(2007). Defendant bears the burdemprove that an inmate did nexhaust his or her remedies

prior to filing the action inourt. See Johnson v. Mata, 460 Fed. App'x 11, 15 (2d Cir. 2012)

(“The defendants have the burden of showing thexetis no genuine issue faterial fact as to
exhaustion that would preclude summary judghi® Thus, the issue of exhaustion is

generally more appropriate for consiaon on a motion for summary judgmengeePaschal-

6 The Court reviews these materials because Plaintiff kegedl that he has exhausted his administrative remedies
in his complaint, and exhaustion is an issue integral to Plaintiff's c&@@Allen v. KunkelNo. 3:18-CV-297
(JCH), 2018 WL 3553335, at *4 (D. Conn. July 23, 2018).

7 Section 1997e(a) provides: “No action shall be brougtht rspect to prison conditions under section 1983 of
this title, or any other Federal law, by a prisoner confinexhy jail, prison, or other correctional facility until such

administrative remedies as are available are exhausted.”
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Barros v. KennyNo. 3:18-CV-1870 (VLB), 2019 WR720739, at *3 (D. Conn. June 28, 2019)
However, a court may consider material exigrto the pleadings on a motion to dismiss for
nonexhaustion without converting the motion purst@tederal Rule of Civil Procedure 12(d)
because exhaustion is an ingrart of a prisoner’s claith. SeeAllen v. KunkglNo. 3:18-CV-
297 (JCH), 2018 WL 3553335, at *4 (D. Conn. July 23, 2018).

Section 1997e(a) applies to aelhims regarding prison lif&orter v. Nussle534 U.S.
516, 532 (2002), and it requires exhaustion of amylavlie administrative remedies, regardless
of whether they provide the relief the inmate seekge Booth v. Churngbs32 U.S. 731, 741
(2001). A claimis not exhausted until the inmedenplies with all admmistrative deadlines and
procedures. See Woodford v. Ng648 U.S. 81, 90 (2006). Immal efforts to put prison
officials on notice of inmate concerns dot satisfy the exhaustion requiremergee Marcias v.
Zenk 495 F.3d 37, 43 (2d Cir. 2007). If the diaelto file a griz’¥ance has passed, an
unexhausted claim is barred from federal cousee Woodfordb48 U.S. at 95.

DOC Administrative Directive 8.9 govertise administrative remedies for health
services. It provides for two types of Hedlrvices Review: (1) Diagnosis and treatment,
which include a decision not to provide treattmamd (2) Review of aAdministrative Issue,
which addresses concerns of “a practice, praeeddministrative provision or policy, or an
allegation of improper conduct by adith services provider.” § 9.

Pursuant to Section 10 of Directive 8.9, biyihes of grievances geire an inmate to

seek informal resolution of “the issue face to face with the appropriate staff member or with a

8 Plaintiff has pleaded that lexhausted his administrativemedies, and he has attached
documents relevant to his appeal of an “ADA Decision.” [ECF No. 1, ex. A & B].
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supervisor via written requestilizing CN 9601 Inmate Request Form.” A response to the
inmate shall be made within fifteen days of the written request.

An inmate who is dissatisfied with a dr@osis or treatment may apply for a Health
Services Review “if the informal resolutioravinmate request was unsuccessful.” 8 11. The
inmate must check the Diagnosis/Treatnmx on the form (CN 9602), explain concisely the
cause of dissatisfaction, and deptise form in the Health Seices Remedies/Review box. Id.
Upon receipt of CN 9602, the Health ServiBeiew Coordinator shall schedule a Health
Services Review Appointment with the appropriate health care provider. 8 11(A). If the
physician decides that the existidiggnosis or treatment is appriate, the inmate shall have
exhausted the Health Servideeview. 8 11(A). The physician shall notify the inmate of the
decision, in writing, within ten business ddysindicating “No Further Action” in the
disposition field. _1d. “If the physician decisl¢hat a different diagnosis or treatment is
warranted, he/she may either &t on his/her decision; or, (Bfer the case to the [URC] for
authorization by indicatig ‘Change of Treatment’ or ‘Refed¢o URC’ as appropriate[.]” §
11(B). Here, Plaintiff sues Dr. Pillai with respég treatment decisions regarding his care.

In this instance, Plaintiff has filed a viegd complaint, which may be treated as an
affidavit. SeeColon v. Coughlin58 F.3d 865, 872 (2d Cir. 1995). In his complaint, he asserts
that he has exhausted his administrative remediaghe section of his complaint entitled
“Exhaustion of Administrative Reedies,” Plaintiff describesxbaustion of his administrative
remedies relevant to his request for accommodati[ECF No. 1 at §{ 23-28]. In his response
to the motion to dismiss, he asserts: “As desdribelaintiff's complaintat par. 75, the plaintiff

followed the defendants[‘] policy regarding hibadervices remedies (Ad. Dir. 8.9 § 10)” by

12



attempting to seek an informal resolution “facéaice with the appropriate staff members” prior
to filing a Health Services Review. [ECF @b4-5]. At paragraph 75 of the verified
complaint, plaintiff alleges that he told tharse that he wanted to be removed from the
Oxycodone and that the nurse “agpi¢  Plaintiff argues that Bective 8.9 does not authorize
filing a grievance after a succesisfesolution. The Defendantddnot file a reply to this
argument.

The Court must draw “all reasonaliéerences in the nonmovant’s favor[|iiterworks
Sys. Inc.604 F.3d at 699, and construe the complanost liberally to raise the strongest
arguments it suggests.Walker, 717 F.3d at 124. Administrag\Directive 8.9 § 11 provides
that “[a]n inmate, who is dissatiefl with a diagnosis or treatmehat pertains to him/herself,
may apply for a Health Services Revievinfiormal resolution via inmate request was
unsuccessful.” The Directive provides no instiare that the “informal resolution via inmate
request” must be made or documented in writin§ee8.9 § 10. Further, it does not direct an
inmate who has informally resad his issue regarding treatmentdiagnosis to then file a
Health Services Review. Once an inmate obtains a favorable resolution under the
administrative remedy procedure, no further apfgeaécessary, and the administrative remedies
are exhausted.Ortiz v. McBride 380 F.3d 649, 652-53 (2d Cir. 2004).

Accordingly, Plaintiff's allegations that lscceeded in resolving his medical treatment
complaint through an informal “face to face” conmmication are adequate, at this stage of the
proceedings, to defeat a motion to dismiss. Heend must be developed on the issue of whether

Plaintiff has satisfied Directev8.9's exhaustion procedureésee Gibson v. Brook335 F. Supp.

9 Section 10 only requires a written request wherirthmte seeks informal resolution with a supervisor.
13



2d 325, 333 (D. Conn. 2004) (finding that plaintiffgidence that he informally resolved his
complaint through personal imgetion with prison staff préaded finding nonexhaustion as
matter of law). The motion to dismiss for failure to exhaust is den@@NCLUSION

For the reasons stated above, defendantsomto dismiss [ECF #18] is GRANTED in
part and DENIED in part. Plaintiff's claims aigst all defendants in ¢ir official capacities
seeking injunctive and declaratory relief arSPIISSED. Plaintiff’'s Eighth Amendment claim
for damages against Dr. Pillai inshindividual capacity shall proceed.

SO ORDEREDthis 15th day of January 2024, Bridgeport, Connecticut.

/sl

Kari A. Dooley
United States District Judge
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