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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

GARY POWELLet al,
Plaintiffs,

V.
No. 318-cv-01879(JAM)
OCWEN LOAN SERVICING, LLCas
servicer for Deutsche Bank Nat'l Tr. Co. et
al.,

Defendars.
ORDER GRANTING MOTION TO DISMISS

Plaintiffs Gary and Gail Powell have filed thiso selawsuit againstwo loan servicing
companies—defendant©cwen Loan Servicind_-LC and Litton Loan ServicingP—in
connection witha state courfioreclosure of their properiy Wallingford, Connecticut.
Defendants have moved to dismiss. | conclihde the Powells’ state law claims are barred by
eitherthe Rooker-Feldmamloctrineor res judicatal further conclude that the Powells’ federal
law claims fail to state cognizable claims for rel®&écordingly, | will grant defendants’ motion
to dismiss.

BACKGROUND

| take the facts as stated in the complaint as true for purposes of thisandia¢so take
judicial noticeof the filings in the related foreclosure action in the Superior C8ad.Bailey v.
Interbay Funding, LLC2018 WL 1660553, at *2 & n.2 (D. Conn. 2018).

In May 2002, the Powells entered into a mortgage loan agreement with Accredited Home
Lenders. Doc. #1 at 2 (1 8). The Powells signed a promissory note for $445,000 edi@issu
mortgage in favor of Accreditethid. Litton would go on to service the loan until 2011, when

Litton was bought out by Ocwetbid. (15).
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The Powells defaulted on the loan and completed a number of trial periods modiéying t
loan between 2008 and the end of 20bid. (1 9-10). They complied with all terms of the
modifications and timely paid all the mortgage payments under the trial periodedquédns.

Id. at 4 (111). According to the Powells, however, defendants failed to apply their triatiperi
loan payments against their accquartd they never receivedartgage interest statemdram
defendantsld. at 3 (110).

The mortgage was transferred in December 2011, and Ocwen began servicing the
mortgage around that timiel. at 4 (112). Ocwen did not accept the trial period payments, and
began accelerating the mortgaligd. The Powells tried and failed to continue modifying the
loan agreementbid. (1 13).

In May 2016, Ocwen filed a foreclosure complaint against the Powells in theimon
Superior Court for New Havetbid. (1 14); see alscComplaint toDeutsche Bank Nat'l Tr. Co.
v. Powell NNH-CV16-6062358-S (Conn. Super. 2016). The parties began mediation in
November 2016. Doc. #1 at 4 (1 15). In April 2017, they agreedwwodé#ication Ibid. Gary
Powell then sought to clarify whether the modification agreement inchetémin escrow
amounts for taxes and insurance, and counsel for Deutsche Bank (not named as a defendant
this action) informedhim that he would a receive a corrected copy of the agreement confirming
that was the casébid. But the Powellglid not receive those documents, and defendants instead
filed a motion for judgmentbid. (1116-17). According to thBowells defendants continued to
push for foreclosure instead of honoring the agreement they made during the coudiatidme
in April 2017.1d. at4-5 (11 16-19).

On October 3, 201 Deutsche Bank-the named state coudreclosureplaintiff—moved

to default the Powells the foreclosure action for failure to ple&keDoc. #119.00 t®eutsche



Bank Nat'l Tr. Co. v. PowelNNH-CV16-6062358-S (Conn. Super. 2017). The Superior Court
granted the defaulseeDoc. #119.10 tad., butthenreopened the casehen the PowellBled an
answer andeveral counterclaim&eeDocs. ##121.00, 122.10 . The Powells’ counterclaims
namedseveral new defendants to the action including OceeeDoc. #121.00 at 4 (1 7) td.,

and alleged claimscludingfraud, quiet title, breaclof contract, violation of the federal Real
Estate Settlement Procedures RRESPA) breach of fiduciary duty, and negligenBee idat 5
(115). Deutsche Bank then successfully moved for summary judgmetu amike the Powells’
counteclaims.SeeDocs. ##124.10, 125.10 id.

OnJuly 23, 2018, the Superior Court entered a judgment of foreclosure by sale. Doc.
#134.00 tad. The Powells moved to amend the judgment, and the Superior Court entered a
modified judgment on August 27, 2018, extending the sale date on the property. Doc. #136.00 to
id.

The Powellghenfiled thisfederallawsuit on November 16, 2018. Doc. #1. Couot |
the complaint allegethat Ocwerand Littonviolated the federal Fair Debt Collection Practices
Act (FDCPA)in multiple ways by failing to properly apply loan payments to the debt under the
modification agreemenhy inducing the Powells to enter into a modificatwithout properly
applying their trial plan payments; by sendoammunications to the Powells tHalsely
represented the character and amount of the detiby threatening foreclosure despite the fact
that the Powells were curreom their payments and makitigemin accordance with their trial
plan Id. at 56 (1121-38).

Count Il of the complaintllegesthat defendants violated the federal Truth in Lending
Act (TILA) by failing to timely credit payments and lajparging late fees and penalties in

connection with their failure to timely cregiaymentsld. at 7 (1143-48).



Count Il of the complaint allegesclaimfor breach of contract includingreach of the
duty of good faith and fair dealing alleges that the parties had a mortgage coritratt
defendants did not properly service such that the mortgage contract should be deenhedatoid.
7-8 (11 4955).

Count IV of the complaint alleges a clafor estoppel and unclean hantétsalleges that
defendants have been unjustly enriched through their misrepresentations alefetidants
should be estopped from proceeding in forecloddrat 8 (1156-62).

Count V of the complaint alleges a clafar accountinglt alleges thatlefendantfiave
miscalculated amounts owed by the Powells, includinghaydng feesand penalties on
payments previously madiel. at 9 (1163-67).

Lastly, Count VI of the complaint alleges a cldwn fraud It alleges that defendants
havecontinuously misrepresented the loan balaaserow amounts, and fees assessed against
the Powellsld. at 910 (1] 6875).

The Powells seek damages and injunctive rdiiefat 1011. Theyseek in part to
“[e]njoin Defendants fronmortgage foreclosure duririge pendency of this action . . . and from
otherwise taking any steps deprive Plaintiffs of ownership of that propertid’ at 10.
Defendants have moved to dismiss pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6).

DISCUSSION

For purposes of a motion to dismiss for lack of subject matter jurisdiction under Fed. R.
Civ. P.12(b)(1) orfailure to state a claim under Rule 12(b)(6), a complaint may not survive
unless it alleges facts that taken as true give rise to plausible groundtain plaintiffs’claims
for relief. See, e.gAshcroft v. Igbal556 U.S. 662, 678 (200HKim v. Kinm, 884 F.3d 98, 103

(2d Cir. 2018) Lapaglia v. Transamerica Cas. Ins. Cb55 F. Supp. 3d 153, 155 (D. Conn.



2016). This “plausibility” requirement is “not akin to a probability requirement,” butsks for
more than a sheer possibility that a defendant has acted unlawigitisl, 556 U.S. at 678.
Because the focus must be on what facts a complaint alleges, &caoottbound to accept as
true a legal conclusion couched as a factual allegation” or “to accept as truecasitetiatt are
wholly conclusory.™Krys v. Pigotf 749 F.3d 117, 128 (2d Cir. 2014).

Similarly, because federal courts are courténoited jurisdiction, afederal court
complaint must at minimum alledacts that give rise to plausible grounds for a court to
conclude that it has federal jurisdicti®ee Lapaglial55 F. Supp. 3dt 155. Whera
defendant’s challenge federal jurisdictiorunder Rule 12(b)(1) is fact-based and goes beyond
the pleading, the plaintiff bears thieurden of showing facts that establish subject matter
jurisdiction.See Carter v. HealthPort Techs., LL&2 F.3d 47, 56-57 (2d Cir. 2018t to the
extent that th defendant’s evidence does not contradict plausible allegations of the complaint
that sipport jurisdiction, then thelaintiff may rely on allegations in the complaild. at 57.

The Court liberally construes the pleadings pf@separty in a nortechnical manner to
raise the strongest arguments that they sug8est.e.gMcLeod v. Jewish Guild for the Blind
864 F.3d 154, 157 (2d Cir. 201 Pef curian). Still, apro secomplaint may not survive
dismissal if its factual allegations do not meettiasic plausibility standar&ee, e.gFowlkes
v. Ironworkers Local 40790 F.3d 378, 387 (2d Cir. 2015).

The Rooker-Feldman doctrine

Defendants argue that the Court lacks subject matter jurisdiction becaus®obkes
Feldmandoctrine—a doctrine thatrisdictionally barghe federal courts from hearing “cases
that functionasde factoappeals of stateourt judgments.Cho v. City of New Yor©10 F.3d

639, 644 (2d Cir. 2018Y.here are four requirements that must be merder forRooker



Feldmanto bar a plaintiff's claim¥(1) the federalcourt plaintiff must have lost in state court;
(2) the plaintiff must complain of injuries caused by a statet judgment; (3) the plaintiff must
invite district court review and rejection of that judgment] &) the stateourt judgment must
have been rendered before the district court proceedings commeiceat 645.

Thefirst and fourthof these elemenftareclearly established herthe Powells lost their
foreclosure case in state cquahd judgmenéntered in that case befdhee Powells filed this
federal court actiorSee Doc. #136.00 t®eutsche Bank Nat'l Tr. Co. v. PoweNNH-CV16-
6062358-S (Conn. Super. Aug. 27, 2018); Doc. #1 (Nov. 16, 26@8)lso Moran v. Morneau
129 Conn. App. 349, 356 (2011) (“[A] judgment of foreclosure constitutes an appealable final
judgment when the court has determined the method of foreclosure and the amount of the
debt.”).

That leaves for consideration only the second and third elemeritsther the Powells
complain of an injurythat was actuallgaused byhe state court foreclosupgdgment and
whether they seek review and rejentof the state court foreclosure judgment. Toekient that
the Powellsseek taaltogetherenjoin the foreclosure or ttherwise impeachnybasis for the
foreclosure judgment, thenis clear thathe second and third elements are satisfied and that the
RookerFeldmandoctrine bas this lawsuit tasuch extenthat the Powells’ claimgould either
invalidate or imply theénvalidity of the state court foreclosure acti®@ge Vossbrinck v.
Accredited Home Lenders, In@.73 F.3d 423, 427 (2d Cir. 2014).light of these principled
conclude that thRookerFeldmandoctrineprecludesonsideration of the Powells’ claim for
injunctive relief against the foreclosure judgment as well as the Powell€scatiaction for
breach of contract (Count Ill) and estopf@bunt 1V), both ofwhich aim to invalidate the legal

basis for the state aa foreclosure judgment.



| cannotyetreach the same conclusion as to the rest dPtwveells’ claims which
complain aboutlefendants’ alleged misrepresentatiabsutthe crediting of their paymenésd
violations of federal laws governing lending arebtcollection For example, the Powells’
FDCPA claim alleges a statutory injury distinct from any caused by thddsoee judgment.
SeeChq 910 F.3d at 64foting that We have concluded thRookerFeldmandid not apply
where a plaintiff filed a federal suit alleging that defendants’ conduatglthe course of a state
foreclosure action violatedhter alia, the Fair Debt Collection Practices ActAs theSecond
Circuit has observed, a plaintiff “is not complaining of an injury ‘caused by’ e-stairt
judgment when the exact injury of which the party complains in federal coureigtr in
time to the stateourt proceedings, and so could not have been caused by those pra&eeding
McKithen v. Brown481 F.3d 89, 98 (2d Cir. 2007). Accordingly, | conclude thaRiheker
Feldmandoctrine does nawarrantdismissal of Count | (FDCPA), Count Il (TILA), Couvit
(accounting), and Count VI (fraud).

Resjudicata

NotwithstandingRookerFeldmans limited applicability to the Powells’ complaint,
defendants correctly argue thihe Powellsremaining state law claims are barred by the
doctrine ofres judicata SeeDoc. #18 at 10-13n evaluating thees judicataeffect of a previous
statecourt judgment, federal courts apply that state’s oegnjudicatadoctrine.SeeMigra v.
Warren CitySch.Dist. Bd. of Edug.465 U.S. 75, 81 (1984). Under Connecticut law, the doctrine
of res judicataor claim preclusiomprovides that a final judgment when rendered on the merits
operates as an absolute bar to a subsequent action upon the same claim, eitheitihesene
parties or betweetnose in privity with the partie§ee Wheeler v. Beachcroft, LL320 Conn.

146, 156-57 (2016).Generally, fores judicatato apply, four elements must be met: (1) the



judgment must have been rendered on the merits by a court of competent jurisd@iition; (
parties to the prior and subsequent actions must be the same or in privity; (3)ubehrave
been an adequate opportunity to litigate the matter fully; and (4) the same ungdeldym must
be at issue.lbid. In light of the public policy that a party should notdige to relitigate a matter
thatit haspreviously lad a full and faiopportunity to litigateres judicataunder Connecticut
law extends not only to clainthat wereactually litigated but those thatight have been made
in the prior litigation between the partidég. at 157.

As to the first required element, there is no doubt that the Connecticut Superior Gourt wa
a court of competent jurisdiction. As to the second element, it is also clearetteaistprivity
between the parties in the two actions. Although the statefooecdosure action was
commenced by Deutsche Bank (a non-party to this federal action), the Powells adeed®c
the same lawsuiBeeDoc. #121.00 at 4 tbeutsche Bank Nat'l Tr. Co. v. PowelINH-CV16-
6062358-S (Conn. Super. 201The Powells did nbname Litton as a party in the state court
action, buthey allege that Littoacted in the same role as loan servicer as did Ocwen until
Ocwen purchased it. Doc. #1 a2X4-6). Because Connecticut courts determine privity by
looking principally to vihether the alleged privies “shar[e] the same legal rig¢gahm’r of
Envt'l Prot. v. Farricielli, 307 Conn. 787, 800 (2013), | conclude thi#bn is in privity with
Ocwenfor purposes ofes judicatain this action.

Next, as to the third and fourglemens, | mustconsider whether the Powells had an
adequate opportunity tdigate thesameclaims they now seek to pursue in this federal acion.
party’s prior opportunityo litigate claimsmay bedetermined by reference to what the part
would have been allowed to assert as a defense or countercienprior action. Under

Connecticut lawa party who is sued for foreclosure may raisedefgnse oclaim that has a



reasonable nexus the makingyalidity, or enforcement of the moege noteSeeU.S.Nat'l
Bank As% v. Blowers 177 Conn. App. 622, 632 (2018ge alsdMartino v. Seterudnc., 2018
WL 3553406, at *7 (D. Conn. 2018).

The Powells complain of defendants’ alleged failure to properly creditcodiat for
payments that the Powells insist thegve made toward the mortgage lo&aeDoc. #1 at 2-4,
9-10(11164-66, 69-7R 25-49. A fair reading of the complaint is that this misconduct in turn
enabledhe filing of a foreclosure actiom 2016and its ultimate enforcement by judgment in
2018. ‘When the counterclaims allege that the forecloglaetiff’'s actions led the foreclosure-
defendant to default, Connecticut courts have allowed ttmsaterclaims as related to the
enforcement of the mortgagevartino, 2018 WL 3553406, at *&ee also Blowerd 77 Conn.
App. at629 (‘{O]ur courts have permitted several equitable defenses to a foreclosure gé€tion. [l
the mortgagor is prevented by accident, mistake or fraud, from fulfdliogndition of the
mortgage, foreclosure cannot be lHadOn this basis, | conclude that the accounting claim
(Count V) and the fraud claim (Count VI}peth ofwhich are premised on the Powells’
contentionthat cefendantsnisleadindy failed to credittheir payments, Doc. #1 at 9-10—could
have been raised in the foreclosure action and are now barred joglicatal

The Powells’ briefing makes no effort to reckon with the doctrinesjudicataexcept
to argue that they should be permitted to pursue their claims because theyhatrg aequired
new evidence of defendants’ misconduct. Doc. #2it-3 5. But Connecticut law is cledhat

res judicatadoes not turn on whether a party happens to have acquired additiateice or

L1t is true that Connecticut courts generally decline to find that a lendét®nduct during foreclosure mediation
has a reasonable nexus to the making, validity, or enforcement of theageonigteSee, e.gBank ofN.Y.Mellon

v. Maurg 177 Conn. App. 295, 3187 (2017). But to the extent that the Powells complain of this type of
misconducteeDoc. #1 at 4 (115-17), their allegatiorthat “[t]he parties reached an agreemeitid. (1 15),
indicates that any claims based on an erroneowsiating or fraudulent misstatement of than modification
“relate to the enforcement of the mortgadgidwers 177 Conn. App. at 630.

9



developed new legal theories to support claims that could have been brought in thetdinsei
in the prior actionSee Wheelo¢lB20 Connat 157-58. If the Powells believe they have new
evidence, their remedy is to seek relief from the state court that grangaagotdagainst them in
the first instanceather than to file a new lawsuit in a new castthey have done here.

Federal law claims

The only emaining claims are under the FDCPA and TILA. As to the FDCPA claim, the
Powells’ briefing does not address or dispute defendants’ argument that g4satirad by the
oneyear statute of limitations that governs FDCPA claiSeel5 U.S.C. 1692k(d)l'he
complaint does not allege any fatdssuggest thainyact ofimproper debt collection took place
within one year of the date that the Powells filed their complaint in this actiblowember 16,
2018. Accordingly, I conclude that the Powells’ FDCR&iro is barred by the statute of
limitations 2

As to the TILA claim, the Powells’ briefing does not address or dispute defendants
argument that the defendamats mere loan servicease not “creditors” subject to suit under
TILA. SeeVincent v. The Money Storé36 F.3d 88, 105-06 (2d Cir. 2013) (discussing
restrictive definition of “creditor” under TILA to include relevant part onlythe person to
whom the debt arising from the consumer credit transaction is initially payable tatéof the
evidence of indebtedss”) (citing15 U.S.C. 1602(g)Kissinger v. Wells Fargo Bank, N,A838
F. Supp. 2d 1309, 1312 (S.Bla. 2012)(“TILA does not impose liability on servicers, but rather
on creditors who fail to comply with various requirements ufidieA .”); Blaize Sampeuw.

McDowell 2006 WL 3903957, at *3 n.4 (E.D.N.Y. 2006) (Bianco, J.) (no TILA liability against

2] am aware that the Supreme Court has very recently granted certiortaei quetstion of whether tHDCPA’s
statute of limitations is tolled until a plaintiff is aware of his injuBge Rotkiske v. Klemio. 18328 (to be argued
Oct. 16, 2019). Because the Powells have not alleged any facts to show thaetbeielayedintil some point
within one yeaof the filing of this lawsuitn discovering any FDCPA injury, that question is not implicated here.

10



mortgage broker and loan servicing company). Accordinglgnclude that the Powellave
failed to state a cognizable TILA clais such, | will also dismiss the Powells’ TILA claim.
CONCLUSION

For the reasons stated abotves Court GRANTSlefendants’ motion to dismiss (Doc.
#17).The Powellsclaims for breach of contract and for estoppel and unclean harolsrred
by theRookerFeldmandoctrine.The Powells’claims foraccounting and fraud are barredrbg
judicata. The Powells’ federal law claims fail to state cognizable claims for rélef.Clerk of
Court shall close this case.

It is so ordered.

Dated at New Haven thitth day of July 2019.

[seffrey Alker Meyer
Jeffrey Alker Meyer
United States District Judge

3 Moreover,because the Powells address neither defendants’ FDCPAdnmagument, nor defendanésgument
regarding proper TILA defendants;onside the Powelldo have abandoned their federal clai®se Doe v. Nat'l
Ramah Comm’n, Inc2018 WL 4284324, at *8 (S.D.N.Y. 2018) (collecting cases).
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