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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

EDWARD O'HARA,
Appellant-Debtoy
V. No. 318-cv-01899(JAM)

ROBERTA NAPOLITANOet al,
Appellees

ORDER AFFIRMING DECISION OF BANKRUPTCY COURT
Appellant-debtoEdward O’Hara cesigned anortgage with Francis Gfarain 2006.
Under the terms of the agreement, Edw@tdarawould not be personally liable in the event of
a default on the loan. Whére declared bankruptcy a decade later, the bank noticed a claim

againsttdwardO’Hara basedolelyon the mortgage. The United States Bankruptcy Court
eventually dismissed his caseeDoc. #127 tdn re O'Hara, No. 16-51249 (Bankr. D. Conn.
2018) (Manning, C.J.Jhendenied his subsequent motion to reog&eDoc. #146 tad., and
thendeniedhis motion for reconsideratiaf that denialseeDoc. #.49 toid. O’Hara now
appeals from thdtnal order denying reconsideration of his motion to reopen. Dod=@tlthe
reasons stated herein, | walffirm the Bankruptcy Court'rder.
BACKGROUND

In 2006,Edward O’Hara an#francis O’Hargointly signeda mortgagdor propertyin
Greenwich, Connecticut in 2006. Doc. #10-2 at 12 T2& mortgage securgzhyment foia loan
of nearly$700,000jd. at 11, andFrancis O’Hara alone signedseparatpromissory note
pledging to pay that amount back to the lendee, idat 4, 8. The lender and mortgagee was an
entity named “MORTGAGEIT, INC.1d. at 8, 10. In relevant part, the mortgage provided that

anyone who ceigned the mortgage but who didt sign the promissory note agreed “only to
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mortgage . . the cesigner’s interest in the property,” and thatesigner was “not personally
obligated to pay the sums secured by’ the mortgagat 19.

Ten years later, Edward O’Hara filed a Chapter &8kbuptcy petition in the United
States Bankruptcy Court on September 19, 28&6Doc. #1 toln re O’Hara, No. 16-51249
(Bankr. D. Conn. 2017). As part of the bankruptcy proceeding, Ocwen Loan Servicing—
purporting to work on behalf of creditor U.S. Ban&tnalAssociationas Trustee for the
Lehman XS Trust Mortgage Pass-Through Certificates, Series 2006-12N (‘thet®ig—filed
a proof of claim for the mortgaged Greenwich prope3geDoc. #10 at 6; Doc. #10-at 46.

O’Hara made various challenges to this claimhm Bankruptcy CourtAs one piece of
evidence among mgnO’Hara filed with the Bankruptcy Coutte affidavit of securities
attorney Martin Mushkinand with it an attestation from the Securities and Exchange
Commission (SEC)SeeDoc. #91 at 45-49 tm re O’Hara, No. 16-51249 (Bankr. D. Conn.
2017). On January 24, 2018, the Bankruptcy Court dismissed O’Hara’s Chapter 13 case, and in
the same ruling, overruled O’Hara’s objections to the Lehman XS claim. TheupamkCourt
ruledin relevant part

ORDERED: Pursuant to Fed. R. Bankr. P. 3001(f), “[a] proof of claim
executed and filed in accordance with.. [the BankruRighes] shall

constitute prima facie evidence of the validity and amount of the claim.”
The burden of persuasion under the bankruptcynslarocedure always

lies with the claimant, who must comply with Fed. R. Bankr. P. 3001 by
alleging facts in the proof of claim that are sufficient to support the claim.
If the claimant satisfies these requirements, the burden of going forward
with the evidence then shifts to the objecting party to produce evidence at
least equal in probative force to that offered by the proof of claim and
which, if believed, would refute at least one of the allegations that is
essential to the claim’s legal sufficiency.rinJorczak, 314 B.R. 474, 481
(Bankr. D. Conn. 2004) (internal citations omitted). The Creditor satisfied
the requirements of the Bankruptcy Rules and therefore, the burden shifted
to the Debtor to overcome the prima facie validity and amount of the
claim. The Debtor has not put forth sufficient evidence to rebut the
Creditor’s claim and therefore Objections to Claim No. 6 are



OVERRULED and Claim No. 6 is deemed to be an allowed secured claim
in accordance with 11 U.S.C. 8§ 502.

Doc. #127 tad.

O’Harafiled a motion for reconsideration on February 2, 2018. Doc. #18il 1the
Bankruptcy Court deniethis motionon February 9, 2018. Doc. #133ith The Bankruptcy
Court therclosed O’Hara'’s case on February 2818.

Several months later, O’Hara movéx tBankruptcy Court to reopen his case on August
30, 2018, Doc. #136 td., and amended his motion to reopkree timesseeDocs. ##140, 144,
145 toid. Thethird anendednotion to reopen arguebatthe proof of claimwasfraudulentfor
several reason$l) becaus®’Hara had not signed the promissory note, such that “the
mortgagee has no claim whatsoever” on the debtor, Doc. #145 at.]1(R) becauseew
evidence from SEC filings showed that “at least five (5) other securitizBl@Eusts are
claimingan ownership interest” in the loan, such that the claim by the “putative crediist” m
be “a forgery andlis] most likely fraudulent,id. at 2 (3) because “SEC filings of ownership”
showed that the original mortgagee had not validly assigned the moityagd; and (4)
because the loan servicing company for the creditor was not registered sedicethe State of
Connecticut as a consumer debt collector, such that the documents submitted in support of the
claim by the loa servicing compan$are void and judgments rendered on using them as
evidence are void,” Doc. #148. at 5.

On October 15, 2018, the Bankruptcy Court denied the third amended motapénm r
by means of the following docket order:

ORDER DENYING THIRD AMENDED MOTION TO REOPEN

DEBTOR’S CHAPTER 13 CASE On September 19, 2018, the Debtor

filed a Third Amenled Motion to Reopen Debtor’'s Chapter 13 Case (the
“Motion,” ECF No. 145) arguing that newly discovered information



showed evidence of fraud. After reviewing the Motion and the record in
the Debtor’s case, it is hereby

ORDERED: The Motion is DENIED. No cause has been shown to grant
the relief requestedee, 11 U.S.C. § 350(b).(RE: 145). Signed by Chief
Judge Julie A. Manning on October 15, 201&i(RBujata) (Entered:
10/15/2018).

Doc. #146 tad.

On October 23, 201&)'Hara fileda motion for reconsideration of the Bankruptcy
Court’s October 15 order. Thisotionfor reconsideration focuselelyon thefirst of the
arguments raised in the third amended motion to reopen: that the proof of claim eas fals
fraudulent because “the debtor is not personally obligated on the mortgage if he hgiseabt s
the NOTE, but has only ceigned the MORTGAGE.Doc. #148 at 1 tad.

On November 9, 2018, the Bankruptcy Court denied the motion for reconsidénation
means of the following docket order:

ORDER DENYING MOTION TO RECONSIDER DEBTOR’S

THIRD AMENDED MOTION TO REOPEN: On September 19,

2018, the Debtor filed a Third Amended Motion to Reopen Debtor’s
Chapter 13 case (the “Motion to Reopen”, ECF No. 145), arguing that
newly discovered information showed evidence of fraud. On October
15, 2018, the Court entered an Order Denying the Motion to Reopen
(the “Order”, ECHNo. 146), because no cause has been shown to grant
the relief requested. On October 23, 2018, the Debtor filed a Motion to
Reconsider the Order Denying the Motion to Reopen (the “Motion to
Reconsider,” ECF No. 148), arguing, again, that newly discovered
information showed evidence of fraud. After reviewing the Motion and
the records in the Debtor’s case, it is hereby

ORDERED: The Motion to Reconsider BENIED for no cause
shown. See, 11 U.S.C. § 350(b) and Federal Rules of Bankruptcy
Procedure 9024.

Onor before 4:00 PM November 9, 2018 the Clerk's Office shall serve
this Order on Edward James O'Hara the Pro Se filer/litigant, via first
class mail to the address listed on the Pro Se filer/litigant's petition.
Signed by Chief Judge Julie A. Manning on November 9, 2018.
(Senteio, Renee) (Entered: 11/09/2018)



Doc. #149 tad.; Doc. #1-1.

O’Harahas nowappealedo this Court. Althougl®’Hara’s notice of appeal designates
only the Bankruptcy Court’s order denying reconsideration as the order frotm idhappeals,
Doc. # 1, | will construe it to include as the subject for appeal not only the BankruptcysCourt’
denial of his motion for reconsideration but also its denial of his third amended motion to. reope
Seeklliott v. City of Hartford 823 F.3d 170, 172-73 (2d Cir. 2016g( curian) (discussing rule
of liberal interpretation for notices of appeal filedgrp selitigants).

DISCUSSION

A district court has appellate jurisdiction over a final judgment or order afilaugatcy
court.See28 U.S.C. 8§ 158(a)(1). The standards governing the Court’s exercise of that
jurisdiction are welestablishedThe Courtreviews theBankruptcy Court’'dindings of fact for
clear error and legal conclusiods novgseeMaverick Long Enhanced Fund, Ltd. v. Lehman
Bros. Holdings InG.594 B.R. 564, 56¢S.D.N.Y. 2018) and reviews denial ofa motion to
reopen or for reconsideration for abuse of discregen,Davidson v. AMR Corf66 B.R. 657,
665 (S.D.N.Y. 2017).

O’Hara first and principally argues that Ocwen’s claim was fraudulent be€itkara
did not sign the promissory note that was associated with the mortgage. AccordiHgrta, O
because he did not sign the mortgage, he “has no obligation to pay and the mortgagee has no
claim whatsoever” on him. Doc. #10 at 7.

In Connecticut, a promissory note and a mortgage securing it are separateeintstrum
with separate purposeSeeNew Milford Sav. Bank v. Jaje244 Conn. 251, 266 (1998). The

note creates and governs the contractual right to a certain sum of moneypeosor while the



mortgage creates and governs the equitable right to foreclose on a propleetgvent of a
default on the obligation created by the n&ee JP Morgan Chase Bank v. Winthrop Props.
312 Conn. 662, 673-74 (2014). “Upon a mortgagor’s default on an underlying obligation, the
mortgagee is entitled to pursue various remedies against the mortgaganmakicemedy at
law for the amount due on the note, its remedy in equity to foreclose on the mortgage, or both
remedies in one consolidated cause of actilwh at 673.

The mortgage states that, as a-s@mnatory to the note, Edward O’Hara is not personally
liable on the debt to the lender but nonetheless remains subject to the mortgage. And the U.S.
Supreme Court has recognized that a creditor's mortgage interest in gypsdjie is itself a
valid claim for purposes of the Bankruptcy Code, even if a debtor’'s personaisisiiy for
repayment of the note has been discharged or otherwise exting@sieetbhnson v. Home State
Bank 501 U.S. 78, 84-85 (1991 )Accordingly, because the property interest that O’Hara
mortgaged remains the valid subject of a bankruptcy cltiiene is no merit to O’Hara’s
argument that the claim was somehow fraudulent because of the fact that O’Haod hedoden
on theseparatgromissory note.

O’Harafurtherarguesessentiallythat the proof of claim against him is fraudulent

because LananXS does not actually have any rights to the mortgage at issue. Doc. #1C at 8-9.

I Even thoughlohnsorinvolved personal liability that had been extinguished through a prior €hapankruptcy,
the SupremeCourt made clear its ruling was not limited to that context, and analoge&thtipter 7 posture of the
loan before it to “nonrecourse loan agreements where the creditor's gintty are against property of the debtor,
and not against the debtor personalhtdans that clearly fell witim the scope of claims under the Bankruptcy
Code. 501 U.Sat 86.

2 O’Hara further argues th@icwen“was not the loan servicer” at the time of the filing of an unspecified ainpl
in another case in 2013, or at the time an affidavit was submittenlunyspecified party in an unspecified case in
2015.Doc. #10 at 8. The record does not reflect that O’'Hara made this argunaggtof his motions to reopen, or
in his motion for reconsideration of tdenial of hishird amendednotion to reoperseeDocs. ##136, 140, 144,
145, 148 tdn re O’Hara, No. 1651249 (Bankr. D. Conn. 2018)will thereforenot considethe argument, which
is raised for the first time on appe8ke Rte. 21 Assocs. of Belleville, Inc. v. MHC, 86 B.R. 75, 83 (S.D.N.Y
2012) aff'd sub nom. In re Lyondell Chemical C642 Fed. Appx. 41 (2d Cir. 2013).
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| understandhese contentiont® raise arguments O’Hara made his third amended motion to
reopen: that other creditors’ supposed claims to the mortgagalegedly defective assignment
indicate that Lehman XS asserts a defective or fraudulent dlasapport of this argument,
O’Hara citeghe Mushkin affidavieand associated attestation from the S&€eDoc. #10 at 8;

Doc. #102 at42-46. He alsaitesanother attestation from the SEC, produced on December 14,
2018, and describing files related to Lehman XS from 286@oc. #10 at 9; Doc. #10-2 at 48-
52.

| will not consider the second attestatibfy review is limited to the record before the
Bankruptcy CourtSeeMaimanv. Spizz 554 B.R. 604, 617 (S.D.N.Y. 2016) (“the district court
may not consider evidence outside the record beldwiis appeal was filed on November 21,
2018,seeDoc. #1, and so the second attestafated in December02.8)is necessarily outside
the record.

The Mushkin affidavit anthe associated SEC attestatdmnot persuade me that the
Bankruptcy Court abused its discretion, especially in light of the evidence blefoBankruptcy
Court when it denied O’Hara’s motion to reopen. To begin higlMushkin affidavit and SEC
attestatiorwerenot before the Bankruptcy Court in connection with any of O’Hara’s motions to
reopen, nor with O’Hara’s motion for reconsideratiSeeDocs. ##136, 140, 144, 145ltore
O’Hara, No. 16-51249 (Bankr. D. Conn. 2018). The only evidence directly before the
Bankruptcy Court in connection with O’Hara’s third amended motion to reopen were copies o
the note and mortgag8eeDoc. #145 at 8-14 tm. That may be becauskee Bankruptcy Court
had already reviewed the Mushkifidavit and the associated SEC attestation whigritilly
ruled on O’Hara’s challenge to the proof of claim, and founateencesupporting O’Hara’s

challengeto be insufficientSeeDoc. #91 at 45-49 tal., Doc. #127 tad.



O’Hara has not given me wmeason to conclude that the Bankruptcy Court clearly erred
or abused its discretian its evaluation of the affidavit, whialmerely makes statements about
records pertaining to the mortgage and Lehman XS but does not make any suggestitins a
truth or falsity of the Lehman XS clairBeeDoc. #91 at 4546 (1 46) toid. The Bankruptcy
Court based its denial of O’Hara’s motion to reopen on O’Hara’s motion and its refvibes
case record. Because O’Halid not present the Bankruptcy Court with evidence supporting this
argument in favor of reopening the case, and because O’Hara has not shown that &8ankrupt
Court relied on a clearly erroneous factual determination, there is no baschkade hat the
Bankruptcy Court abused its discretion when it denied the motion to rdopéirtherefore
affirm the orders of the Bankruptcy Court.

CONCLUSION

For the reasons set forth abotree ordes of the Bankruptcy Couare AFFIRMED.

O’Hards motions forstayof the state court actiaioc. #16) and clarification of stay (Doc. #15)
are DENIED as mootThe Clerk shall closthis case

It is so ordered.

Dated at New Haven thidth day of May2019.

[seffrey Alker Meyer
Jeffrey Alker Meyer
United States District Judge




