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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

PETER RUSSELL
Plaintiff,
V. No. 3:18¢€v-02025(JAM)

ANDREW SAUL,
Defendant

ORDER REVERSING DECISION OF THE COMMISSIONER OF SOCIAL SECURITY
AND REMANDING FOR CALCULATION OF BENEFITS

Plaintiff Peter Russettlaimsthathe is disabled and unable to work because of lumbar
degenerative disk disease, chronic scoliosis, bipolar disorder, and pakiloés brought this
action pursuant to 42 U.S.C. 8§ 405(gkekingeview of the final decision of the Commissioner
of Social Security, who denied hakaim for Title Il social security disability insurance benefits.
Russellhas filed a motion to reverse the decision of the Commissioner, Doc. #16, and the
Commissioner has filed@ro semotion to affirmhis judgment, Doc. #18For the reasons
discussedbelow, Iwill grantRussells motion to reverse the decision of the Commissioner and
remand for calculation of befits.

BACKGROUND

| refer to the transcripts provided by the CommissioBeeDoc. #14. Before discussing

Russell's application for disability benefits, it is helpful to briefly recapitulatesill’s medical

history to place the discussion that follows in context. On the physical side, Rudsedl som

I Pursuant to Fed. R. Civ. P. 25(d), the Clerk of Court shall substitute the Coomeissf Social Security Andrew
M. Saul as the defendant in place of Acting Commissioner Nancy A. Berryhill whanitially named as the
defendant.
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degenerative disk disease and chronic scoliosis, brought on by a workplace injury in 2007 when
he fell off a truck and tore two disks in his baSkseid. at96 (Tr. 89).2

Most relevant to the present proceeding, however, is Russell’s long history of mental
illness—most prominently, bipolar disorder, delusions, and paranoia. He reported symptoms
beginning at the onset date in 2010 when in short order he got divorced, lost his job, lost his
home, ended up living in his car, and was then incarcerated in federal prison in New Jeasey for
year for passing out badly counterfeited twenty dollar bills at a gas staéend at 91-93, 131-

34 (Tr. 98100, 138-41)see also United States v. Rusddth. 6:11er-220-ACC-DAB (M.D.
Fla. 2011).

In late 2011, for example, Russell reported to his prison physician that he could “hear
voices laughing at me” which he could only “mostly . . . ignore.” He also reported seeing
“spiders the othreday that weren't thereDoc. #14at 705 (Tr. 698)treatment record generated
Dec. 9, 2011). Anxiety, bipolar disease, and depression were noted on multiple prison medical
documents throughout his term of incarcerati®ee, e.gid. at75860 (Tr.751-53)(treatment
record generated May 19, 201R), at825 (Tr. 818) (evaluation generated Aug. 1, 2012).

These symptoms persest Shortly after his release from prison, Russell was hospitalized
after a suicide attempBeed. at 995-96 (Tr. 988-89)hospital records for admission Sept.

2012). An extended pattern of mental health hospitalizations occurred throughout the 2012-2017
period,see, e.gid. at965, 1205, 1589 (Tr. 958, 1198, 1582), following episodes that included

Mr. Russell driving the wrong way on the highwal,at146, 1096 (Tr. 139, 1089), and being

2 Page references are to the pagination generated on the Court's CM/ECF daokaseFaf reference, a citation to
the internal Social Security Administration transcript number is provided ithe(fr. ##).



found unconscious and shirtless on a 40-degree night in a post office parkidgatt063 (Tr.
1056).

While all this was going on, Russell pursued an application for disability tettefithas
now stretched for nearly eight years in adjudicattéa filed an initial application for disability
benefits on September 14, 2012, alleging a disability beginning on January 10d261065
(Tr. 158). Russell's claim was denied on February 22, 213177 (Tr. 170), and denied
again upon reconsideration on June 3, 2.3t194 (Tr. 187) He then filed a request for a
hearing on June 11, 2018. at164 (Tr. 157).

Russell appeared and tesdibefore an Administrative Law Judge (ALJ) on June 3,
2014.1d. at88-122(Tr. 81-115 (hearing transcript). On July 25, 2014, the ALJ issued a decision
concluding that Russell was not disabled within the meaning of the Social SecuriBeédt.at
198-207 (Tr. 188-2003t seq The Appeals Council reversed and remanded on February 17,
2016, finding that the ALJ improperly weighed medical evidence respecting Russeita me
impairments, and did not consider the extent to which Russell’s mental limié&ioded the
occupational base for the sedentary work his back problems restricted ldmat@13-17 (Tr.
206-210).

The ALJ proceeded to reconsider Russell's case upon remand. Another hearing was held
on April 24, 2017id. at123-163 (Tr. 116-56),feer which on August 2, 2017, the ALJ once
again ruled that Russell was not disablddat34-49 (Tr. 27-42). The Appeals Council denied
Russell's request for review of this second ALJ determination on October 18j@CHt®, (Tr.

1), and Russell thefiled thisactionon December 11, 2018. Doc. #1. Although Russell was
represented by an attorney up to and including the second Appeals Council procedtsg, he

filed andlitigated this federal court actiggro seandin forma pauperis



To qualify as sabled, a claimant must show tihat is unable “to engage in any
substantial gainful activity by reason of any medically determinable physicamal
impairmentwhich . . . has lasted or can be expected to last for a continuous period of not less
than 12 months,” and “the impairment must be ‘of such severity that [the claimantpisiyot
unable to do his previous work but cannot, considering his age, education, and work experience,
engage in any berkind of substantial gainful work which exists in the national economy.”
Robinsorv. Cancentra Health Servs., IncZ81 F.3d 42, 45 (2d Cir. 2015) (quoting 42 U.S.C. 88
423(d)(2)(A),423(d)(2)(A)). “[W]ork exists in the national economy when it exists in significant
numbers ehterin the regiorwhere[claimant] live[s] or in severadtherregions of the country,”
and “whenthereis a significant number of jobs (in one or more occupations) having
requirements which [claimant] [is] able to meet with his physical or mental abilities an
vocational qualifications.” 20 C.F.R.404.1566(a)(b); see alsoKennedy v. Astrye343 F.
App’x 719, 722 (2d Cir. 2009).
The agency engages in the following fstep sequential evaluatigpnocesgo determine

whether a claimant is disabted

(1) whether the claimant is currently engaged in substantial gainful

adivity; (2) whether the claimant has a severe impairment or

combination of impairments; (3) whether the impairment meets or

equals the severity of the specified impairments in the Listing of

Impairments; (4) based on a “residual functional capacity”

assegssent, whether the claimant can perform any of his or his past

relevant work despite the impairment; and (5) whether there are

significant numbers of jobs in the national economy that the

claimant can perform given the claimant's residual functional

capaciy, age, education, and work experience.
Estrella v. Berryhil] 925 F.3d 90, 94 (2d Cir. 20120 C.F.R. § 404.1528)(4).

In applying this frameworkf an ALJ findsa claimant to be disabled or not disabled at a

particular stepthe ALIJmay make a decisionithout proceeding to the next st&ee20 C.F.R.



§ 404.1520(a)(4). The claimant bears the burden of proving the case at Steps One through Four;
the burden shiftat Step Fivéo the Commissioner to demonstrate thateis other work that
the claimant caperform.See Mcintyre v. Colvjiv58 F.3d 146, 150 (2d Cir. 2014).

After proceeding through all five steps, the ALJ concluded that Russell wasatdedis
within the meaning of the Social Security Act. At Step One, the ALJ concluded Russell had not
engaged in substantial gainful activity since January 10, 2010, the date of the claimed onset of
Russell’s disability. Doc. #14 at 50 (Tr. 33). At Step Two, the ALJ found that Russell duffere
from the following severe impairments: “lumbar degenerative disc disease,ccbeohiosis;
bipolar disorder; opioid dependence on agonist therapy; [and] substance abuse dibatder.”

At Step Three, the ALJ determined that Russell did not have an impairment or
combination of impairments that met or medically equaled the severity of one of the listed
impairments in 20 C.F.R. Part 404, Subpart P, Appendixd.. The ALJ considered Ruskge
physical impairments as well as his mental impairmedisat40-42 (Tr. 33-35).

Moving to Step Four, the ALJ then found that Russell had the following residual
functional capacity (“RFC”):

[T]o perform sedentary work as defined in 20 CFR 404.1%67(a

except that he is capable of simple, repetitious, routine work that

does not require teamwork. He can occasionally interact with co

workers and supervisors; no contact with the public. He can

occasionally bend, balance, twist, squat, kneel, crawl and climb. He

can occasionally reach overhead with the left master arm. He uses a

cane to walk only.
Id. at42 (Tr. 35). At Step Four, the ALJ concluded that Russell had no past relevant work that he
could be capable of performinigl. at47 (Tr. 40).

At Step Rve, after considering Russell’'s age, education, work experienc&FBdhe

ALJ concluded that there were jobs that Russell could perform that existed ircaignifi



numbers in the national econonig. at47-48 (Tr.40-41). In reaching this conclusiahg ALJ
explained in his ruling that he “asked [a] vocational expert whether jobs existechiatitreal
economy for an individual with the claimant’s age, education, work experience, and residual
functional capacity. The vocational expert testified that given all thesedabtomdividual
would be able to perform the requirements” of three representative occupatiostsempoli
document preparer, and touch-up screddeat 48 (Tr. 41).
But that is not all the vocational expert testified to. At tharng, the ALJ posed the

vocational expert (“VE”) an additional hypothetical:

ALJ: [A]ssume an individual of the claimant’s age, education, and

past relevant work experience who is limited to the sedentary

exertional level as defined in our regulatiars is unable to stay

on task for more than . . . 80 percent of a day . . . due to various

limitations. . . could such a person perform their past relevant work?

VE: No, your honor.

ALJ: Based on this same profile would there be other jobs available?
And if so, could you provide examples . .. ?

VE: If that were the case such a person would be precluded from all
work.

Id. at 154-55 (Tr. 1448). Later, under crosexamination, the vocational expert testified that if
the hypothetical person had “a serious problem . . . asking questions or requesting a8sistance
that limitation (combined with the other limitations posed by the ALJ above) would geealiu
work. Id. at 160 (Tr. 153§.

In other words, the vocational expert made it clear that if someohdRwisell’'sSRFC

was unable to stay on task for more than 80 percent of the day, or had serious difficulties asking

3 The vocational expert further testifiemh crossexamination, that a hypothetical persaméble to focus in order
to perform work activities,” or withdifficulty in doing basic work activities at a reasonable pace and finistong
for whom it was determined that “they cannot perform work activity on a sustairied péor eight hours a day,

five days a week,ivould be precludettom all work Id. at 15859 (Tr. 15152).



guestions or requesting assistance, there would be no wdHatpersonin the national
economy. Nonetheles$ie ALJ ultimatelyconcluded that Russell’'s RFC contained no
limitations on staying on taskhen the ALJ relied on the testimony of the vocational expert that
sameone with Russell’s physicairitations but no limitation osoncentration could perform
jobs like polisher, document preparer, and touplscreeneto conclude thathe Commissioner
met his burden at Step Five. Accordinglye ALJ determinethatRussell was not disabled
within the meaning of the Soti&ecurity Act.ld. at48 (Tr. 41).
DISCUSSION

The Courtmay “set aside the Commissioner’s determination that a claimant is not
disabled only if the factual findings are not supported by substantial evidence or ifigiendiec
based on legal errorBurgess v. Astrye37 F.3d 117, 127 (2d Cir. 2008ee alsat2 U.S.C.
§ 405(g). Substanti@vidence is “more than a mere scintilla” and “means such relevant evidence
as a reasonable mind might accept as adequate to support a conclesitertiuis v. Colvin
805 F.3d 83, 87 (2d Cir. 2015)dr curiam). Absent a legal error, the Court must uphold the
Commissionés decision if it is supported by substantial evidersen if the Court might have
ruled differently had it considered the matter in the first instébee.Eastman v. Barnha41l
F. Supp. 2d 160, 168 (D. Conn. 2003).

Russell has not submitted a conventional motion in this proceeding, ifistepd copy
of his former attorney’s Appeals Council brief and a short collection of andoteddical
records. As Russell gro se | must liberally construe these submissions to raisetttegest
arguments they suggeStee McLeod v. Jewish Guild for the BliB64 F.3d 154, 156 (2d Cir.
2017). I understand Russell to move to reverse the decision of the Commissioner on the ground

that the ALJ traversed the treating physician,raleichin turn led to the formulation of &RFC



not supported by substantial evidence to the extent that it exdRudesIl’sinability to stay on
task more than 80 percent of a working day.

Thetreating physician rule

The treating physician rule requires that “the opinion of a [plaintiff's] itnggihysician
as to the nature and severity of the impairment is given ‘controlling weight’ so longsased|*
supported by medically acceptable clinical and laboratory diagnostic techniques and is not
inconsistent with the other substantial evidence in [the] case recBragess 537 F.3cat 128
(quoting 20 C.F.R. § 404.1527(c)(2)).

When the treating physician’s opinion is not given controlling weight, “the ALJ must
explicitly consider” a number of factors to determine the proper weight to assigralinagl
“(1) the frequency, length, nature, and extent of treatment; (2) the amount of medicaleevidenc
supporting the opinion; (3) the consistency of the opinion with theingmgamedical evidence;
and, (4) whether the physician is a specialisstrella, 925 F.3dat 95-96 (quotindgselian v.
Astrue 708 F.3d 409, 418 (2d Cir. 2019kt curian)); see generall0 C.F.R. § 404.1527(c).
The ALJ then must “give good reasons in [his] notice of determination or decision for gig wei
[given the] treating source’s [medical] opiniostrella, 925 F.3d at 96 (quotingalloran v.
Barnhart 362 F.3d 28, 32 (2d Cir. 2004)€r curiam)). Unless “a searching review of the
record” proviages assurance that “the substance of the treating physician rule was not traversed,
an ALJ’s failure to apply the factors listedkstrellaleaves the Court unable to conclude the

error was harmless and requires reménid. (quotingHalloran, 362 F.3d at 32-33).

4 Russell also argues that the ALJ erred in his evaluation of Russell’s backamr@kgDoc. #16 at 1412. It is not
necessary for me to determine this claim in light of my determination that the étdr in evaluating Russell’'s
psychological condition requires reversal even taking for granted the ALJ's piregristermination of Russell’'s
back condition.



In concluding that Russell’'s RFC incorporated the mental limitatiossrgdle,
repetitious, routine work that does not require teamwork, occasional interactibreowiorkers
(no interaction with the public), and no other limitations, the Adjdcted thepinions ofDr.
Ovanessian, Russell’s principal treating psychiatrist. Dr. Ovanessian, wieal tRagtsell for
years, gplained in detaithat Russell suffered from cocktail ofsevere and debilitating mental
illnessesthat rendered him not merely unfit to work but “unable to function on a daily’basis.
Doc. #14 at 1015 (evaluation conducted May 2013).

In so doing, the ALJ tacitly-and correctly—concluded that acceptance of Dr.
Ovanessian’s opinions would, at a minimumpose a far more significant limitation on
Russell’'s capacity to concentrate, persist, or maintain pace than his RF&alitioontained.

Dr. Ovanessian’s May 2013 function-by-function evaluation of Rusde#f 1020-23 (Tr. 1013-

16), describedrussellas “psychotic.’Dr. Ovanessian describ&lssellhas havingserious

problems” on a daily basis with “changing from one simple task to another,” and “a very serious
probleni (the highest possible rankingjth “performing basic work activities at a reasonable
pace/finishing on time,” and “performing work activity on a sustained basis, i.e. 8 hours per day,
5 days a week,it. at 1022 (Tr. 1015).

Several months later, Dr. Ovanessiambservations in a comprehensive September 2013
medical source statement provided context for these functidarzyion limitationsHe
explainedthat Russelthas been diagnosed with major depression disorder, general anxiety
disorder, bipolar Il disorder, suicidal ideations, hallucinations, [and] acuteud&liamong
many other thingdd. at 1059 (Tr. 1052). Aftenecapitulatingvhat appear to be at least eight
hospitalizationgor mental health issugseeid. at 1060 (Tr. 1052), Dr. Ovarsan explained

that Russell's mental health issues “prevent him from performing many tasks aslkéme



concentrate on the task at hand and he cannot do that because of his state ¢d.ratrid61
(Tr. 1054).

Dr. Ovanessian provided a follow-up function-by-function analysis of Russell’s
deficiencies in November 2016ge id at 1419-25 (Tr. 1412-18), recapitulating Russell’'s “severe
bipolar disorder with many suicide attempts before at least 10 previous psychiatric
hospitalizatiofs] . . . very manic,id. at 1422 (Tr. 1415), going on to describe Russell’s ability
to “maintain attention and concentration for extended periods, . . . perform activihesavi
schedule, maintain regular attendance, [and] be punctual within custonesanbas” as
“markedly limited—the highest rating, meaning “cannot usefully perform or sustain the
activity.” lbid. He further found that Russell’s ability to “complete a normal workday/workweek
without interruptions from psychologically based symptoms|, p]erform at a consistent pac
without an unreasonable number and length of rest periods, [and] sustain an ordinary routine
without special supervision” was “moderately limited” such that his “capaxgitform the
activity was diminished Ibid.

The ALJ justifiedthe rejection of Dr. Ovanessian’s opinions and medical source
statements on the following grounds: Q) Ovanessiaimcorrectly stated that Russell’'s
substance abuse was in remission in May 2013, and his opinions were predicateémorthat
(2) Dr.Zzachmannanother of Russell’s treating physicians, “noted much lower ratings” of
Russell’'s impairments than Dr. Ovanessian, and “fpdateight has been given to her opinion”
rather tharthat of Dr. Ovanessian because she “was seeinglémant three times a week” and
she considered the effects of substances where Dr. Ovanessian did not; (3) Dssi@uane
statements did not contain “function by function limitations”; (4) Dr. Ovanessiactaiatof

Russell’'s “marked limitations” wa%ot supported [by] the treatment notes”; and{s.

10



Ovanessian saw Russell “following hospitalizations, which does not give a longitudingé pict
of overall functioning.” Doc. #14 at 46 (Tr. 39).

Although these@easonselateto the factors set out iastrella they are not supported by
the record. Firsthe ALJs claim thatDr. Ovanessian failetb account for Russell’s addiction to
painkillers,seeDoc. #14 at 46 (Tr. 39) (ALJ opinion), is not supported by the recordrepioet
in which the ALJ claims Dr. Ovanessian overlooked Russell’'s past history ofiaddimetiudes
a notationjn the admittedly\borderlinedlegible handwriting for which the medical profession is
famous, that among Russell’s “Axis 1” disordex8Opioid dependence on Methadch#l. at
1012 (Tr. 1013). Although Dr. Ovanessian date elsewhere that Russell was in “remission,”
ibid., in context it is plain that the “remission” refers tadRell’s prior (before the disability
onset period) addiction to heroin, for which methadwas the prescribed treatmeAnd in any
event, DrZachmanmecorded the same combination of notes in her own opinions compiled at
the same timdd. at1024 (Tr. 1017)This was not a basithen,for the ALJ to prefer Dr.
Zachmanis report over Dr. Ovanessian’s when both reports performed the same analysis and
made the same mistakéf a mistake it was.

Second, the ALJ mischaracterized Dr. Zachnmsopinionsthat appear to conflict with
those of Dr. Ovanessian. A review of those opinions reveals thZabinmann’s disagreements
with Dr. Ovanessian were minat least as far as task performance gweker 2013 medical
source statement, Doc. #14 at 1024-28 (Tr. 10)yvdich wascompiled at around the same
time as Dr. Ovanessian’s statement opining Russell was precluded fromialidvat 1020-23

(Tr. 101346), Dr.Zachmanis function-by-function assessment of Russell’s task performance

5 The ALJ further misstatethe record when he declarthat Dr. Ovanessian “did not consider the effects of
substances,itl. at 46 (Tr. 39), wheim fact Dr. Ovanessian discussed in some detail the impact of substances on
Russell's “ability to use judgment while performing work.” Doc. #14 at 10611(054).

11



described a “slight to obvious” problem with “carrying out multi-step instructions,blniéus”
problem with “focusing long enough to finish assigned simple activities or’taskban

“obvious to serious” problem with “performing work activity on a sustained basis, i.e. 8 hours
per day, 5 days a weekd. at 1026 (Tr. 1019).

To be sure, these evaluations were less severe in some respects than those lgscribed
Dr. Ovanessian, who by contrast felt Russell had a “serious” rather than “obprob&m
focusing long enough to finish simple tasks, and a “very serious” rather than “obvious to serious”
problem with sustained performance of work activities eight hours per day five daysgier w
Id. at 1022 (Tr. 1015).But the difference was, at most, one of degree. Indee@adhmann
rather than Dr. Ovanessian, noted an “appearance of auditory hallucinatioas, 1024 (Tr.

1017), and “auditory hallucinations telling him mean things and laughing at him, delusions—
believes that Feds. . [are] watching him, helpless, hapless, ideas of worthlessness, rading,”
at 1025 (Tr. 1018).

A mental status exam given by @iachmanrin 2017 repeated these conclusions, noting
“auditory hallucinations . .voices tell him to end it all.Id. at 1612 (Tr. 1605). None of this
uncontradicted medical testimony from Bachmanrwasacknowledged by the ALJ, nor did
the ALJ explain how he could simultaneously give Zachmanis opinion, including
presumably her reports of auditory hallucinatidigseaterweight” while discounting Russell’s

accounts othe same hallucinationkl. at 4 (Tr. 39).

6 Notably, however, DiZachmanrhad in some respects a mgessimistioziew of Russell’dimitations than Dr.
Ovanessian did. Where Dr. Ovanessian thought Russell had only a slight problewawithfor physical needs,”
Dr. Zachmanrthought the problem was “obvious to sevemmitrastDoc. #14 at 1021 (Tr. 101A4)ith id. at 1025
(Tr. 1018; andwhere Dr. Ovanessian felt Russell’s problems in carrying out-stefti instructions were “obvious”
but likely to recur only weekly, DZachmanrthought they were “slight to obvious” but likely to recaily,
contrast id at 1022 (Tr. 1015)with id. at 1026 (Tr. 1019).

12



In summarythe ALJ appears to have concludkdt because Russell’s treating
physicians disagreed about the severity of the downpour of mental health troublesgaffirot
it followed that Russell’s condition wa®t seriously impairefat least as far as task
performance was concernedhis was errorThe ALJ is of course free to favor one treating
physician over thetber if that physician’s view better accords with the record evideBee,

e.g, LaBreque v. Astrye2011 WL 285678, at *5 (D.N.H. 201The ALJis not free to use the
fact of disagreement between treating physicians to disregardthe facts on which they agree.
Doing so traverses the treating physician rule.

Third, the ALJ’s determination that Dr. Ovanessian’s opinions did not contain function-
by-function limitations both misstates the record and is beside the psifdr the recordDr.
Ovanessiagavea function-by-function analysis not once bwice: firstin his original opinion
in May 2013, Doc. #14 at 1020-23 (Tr. 1013-16), then again in November 2016, Doc. #14 at
1419-25 (Tr. 1412-18). As for the poiatfunctiorby-function analysis is not an ironclad
requirement for medical source statemeamgway “the Social Security Administration’s
regulations sweep broadly, defining medical opinions as reflecting judgments about the nature
not just of what a claimant can functionally do, but also ‘symptoms, diagnosis|[,] and prognosis.”
Monahan v. Berryhill2019 WL 396902, at *3 (D. Conn. 2019) (citing 20 C.F.R.

§ 404.1527(a)(1)). Even r. Ovanessian had failed tonduct a function-by-function analysis

of Russell’s condition, that failure did not reflect on Dr. Ovanessian’s opinions ab@elRus

mental impairment$ See als®tango v. Colvin2016 WL 3369612, at *11 (D. Conn. 2016I¥ (

" The ALJ specifically gave little weight to the September 2013 opinions because Itssmnthat, among other
things, Russell “could not concentrate due to his state of mind” was not a “fubgtfanction limitation.” Doc.
#14 at 46 (Tr. 39)This curious conclusion is beligtie Social Security Administration’s own regulation listing
“concentration” as a “function” relevant to determining disability, 20 C.E.E520a(c)(4), not to mention Dr.
Ovanessian’swo formal function-by-function analysis thatescribes Russell’'s concentration as “a serious

13



an ALJs entire disabity determination need not include a functionfbgetion assessment, a
treating physician’s opinion—normally entitled to controlling weight—cannot be totally
disregarded for failure to perform that exergise

Fourth, a careful review of the record indicates that, contrary to the Ahdiads, Dr.
Ovanessian’s opinions are remarkatysistenwvith the treatment notes, which again and again
noted Russell’'s mental instability, accidental overdoses on painkillers, delusitties ¢f voices
encouraging him to self-harm or phantasmal spiders), and pafdbni@vanessian’s opinions
are also supported by the treatment notes from Russell’s many recorded haspitalitike the
hospitalization in 2013 where Russell was found “in parking lot shirtless with tenngsr&t the
40s . . . unable to effectively communicateoc. #14 at 1063 (Tr. 10569r his hospitalization
in 2014 when he refused to provide the number for his outpatient clinician because “hé¢ isn’t fa
erough,”id. at 1451 (Tr. 1444), or his hospitalization approximadatyonth later when
observing physicians found Russell simply unable to respond to questiahsd. at 1482 (Tr.
1475), or his hospitalization in 2017 where he reported still more command auditory
hallucinations “tell[ing] him to end it all,id. at 1612 (Tr. 1605).

The only treatment notes that might tend to contradict Dr. Ovanessian’s opinions are
plainly pro formatreatment records compiled by the federal Bureau of Prisons in 2011 and 2012,
see, e.gid. at748, 805, 80&Tr. 741, 798, 808)observationsrom Dr. RaymondStewart,see

e.g, id. at 1671 (Tr. 1664), who is an internist and not a psychiatestid at 490 (Tr. 483)and

problem,” Doc. #14at 1022 (Tr. 1415) (2013 evaluation), or “markedly limitad,"at 1422 (Tr. 1415) (2016
evaluation)

8 See, e.gDoc. #14 at 705, 834 (Tr. 698, 827) (prison records describing “voiddsi; 1452 (Tr. 1445)
(evaluation of psychiatrist Dr. Charles Morgan, dated May 2014, describing Russsiirts of “hear[ing] people
screaming, see things [most recently] a couple of days adogt 1475 (Tr. 1468) (evaluation of Dfachmann
dated May 2014noting Russell “still hears voices”)¢. at 1609 (Tr1602) évaluation of DrZachmanndated
February 2017describing Russell’s visual and auditory hallucinations)

14



observations from a rotating cast of ngrséno sawRussellfor no longer than half an hour a
time, seeid. at989, 1674-85 (Tr. 982, 166BY.

Indeed, the ALJ himself concludédhis Step Three analydisat Russell had
“moderate limitation” in “concentrating, persisting, or maintaining paceWitigaappropriate
attention to treatment notes that showed “impaired attention and concentration \aittecmp
memory” as well as “poor concentration,” albeit with “intact cognitiand “memory,”d. at 41
(Tr. 34)(citing Doc. #14 at 1426-38 [Tr. 1419-314, at 1476-80 [Tr. 1469-73id. at 1278 [Tr.
1271]). Granting for the moment that the ALJ’s evaluation is entirely supported by substantia
evidence, the ALJ’s failure to taknto account records that he found suggested a “moderate”
limitation on Russell into Russell’'s RFC is puzzlnrgspecially because the Add incorporate
his Step Three finding that Russell haltinoderate limitation . . . [i]n interacting with others”
into the RFCsee id at 41-42 (Tr. 34-35).

Fifth, the ALJ'sassertiorthatDr. Ovanessiaonly saw Russell after hospitalizations is
not supported by the recodr. Ovanessiawas Russell's doctor for the entire relevant period
up until 2016 See, e.g.Doc. #14 at 1262, 1464. Although @vanessian’s treatment of Russell
beganroughly contemporaneouslyith Russell’'s hospitalizatigrseeid. at1020 (Tr. 1013)Dr.
Ovanessiarvaluation dated October 201Dy, Ovanessiagontinued to treat Russell
continuously see, e.g.id. at 1269-70 (Tr. 1262-63) (June 2014 overview of Russell’s treatment
by Dr. Ovanessiaas being “at least once per morjttHe was listed as Russell's primary mental
health physician in the benefits application paperwork itSe#.id.at 490 (Tr. 483). Hearing
testimony suggested that Russell continued working BittOvanessianntil as late as

December 2014d. at 148 (Tr. 142)° If many of Dr. Ovanessianigsits with Russell coincided

9 Although the transcript refers to a “Dr. Vessen [phonetidht. #14 at 149 (Tr. 142ip context this person is
clearly Dr. Ovanessian.
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with Russell’'s hospital stays, that was a function of Russell’'s incessantdtinapdns rather
thanareflection ofa restriction of Dr. Ovanessian’s treatment to emergendy situations.

All'in all, I conclude that théLJ traversed the treating physician rule in his
consideration of Russell’s mental limitatiohdoreover, by failing to incorporate even a
moderate limitation on Russell’'s concentration into the RFC, the ALJ disregardmuirifens of
Dr. Zachmanndespie acknowledginghathe gave her opinions greatveight than the opinions
of Dr. OvanessianA searching review of the record indicates to me that this error was not
harmless; indeed, each and every one oE8teellafactors counsetgainstdisregarthg the
opinions of DrZachmanror Dr. Ovanessiarthey saw him frequently over several years,
medical evidence was consistent with, and strongly supported, their opinions, and they were both
specialistsSee Estrella925 F.3d at 935-3@\t a minimum, tlerefore, the ALJ’s decision must
be remandedCf. Halloran v. Barnhart362 F.3d 28, 32 (2d Cir. 2004)4r curian).

Nature of Remand

Having concluded that the ALJ traversed the treating physician rule, | must now
determine whether to remand the matter to the Alrddonsider his analysigiving Dr.
Ovanessian’s opiniorthe appropriateontrolling weight or simplyto reverse and rema to the
Commissioner solely to calculate Russell’'s beneéf#hen there are gaps in the administrative
record or the ALJ has applied an improper legal standard,” the rslatteidbe remanded to the
Commissioner “for further development of the evideh&arker v. Harris 626 F.2d 225, 235
(2d Cir.1980). But vhhen a courhas “no apparent basis to conclude that a more complete record
might support the Commissioner’s decision,” a remand for a calculation of begefits i
appropriateRosa v. Callahanl68 F.3d 72, 83 (2d Cir. 199%ee alsd&czepanski v. Sqld46

F.3d 152, 161 (2d Cir. 202(8ame)In sum, when there is “persuasive proof of disability and a
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remand for further evidentiary proceedings would serve no purpose,” remand for calculation of
berefits is the proper cours8ee Parker626 F.2d at 235.

This case amply meets the standard for rensately forcalculation of benefitsThe
vocational expert explained that if Russell was limited to the physical exertioahl lev
determined by the ALJ’'s RFC (sedentary work with additional limitations), “and Heaut@a
stay on task for more than 80 percent of a day,” then he “would be precluded from all work.”
Doc. #14 at 147-48. As discussed above, giving the opinions of Russell’s treating physicians—
both Dr.Zachmanrand Dr. Ovanessiarthe dispositive weight they required would limit
Russell's RFC to being off-task for at least 20 percent of the day. Indeed, as disthmss
even setting aside the opinions of DéFachmanrand Ovanessian, substangaldencedoes not
support an RFC thadailed toincorporate a non-exertional limitation of being unable to stay on
task for more than 20 percent of a day.

Had the ALJ properlgetermined RussellRFC, he would have had no choice but to
conclude that Russell was precluded from all work, based on the uncontested testimony of the
vocational expert. Remanding to the ALJ for further developmentsantjatthe ALJcould
reach what amounts to an inevitable conclusion of disability would do nothing more than prolong
this already over-lengthy proceeding without purp&=Schaal v. Apfell34 F.3d 496, 504 (2d
Cir. 1998) (even though the court does not reweigh evidence, “where application of the correct
legal standard could lead to only one conclusion, we need not remand”).

In concluding that the record can only support a finding of disability, | am not persuaded
by the ALJ’s apparenhference that Russelllsrief and inglorious criminal career, which the
record indicates consisted of creating bad photocopies of $20 bills and passing them out at gas

statiors, indicated he had no limitations on his ability to concentgseDoc. #14 at 34 (ALJ
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determinatiorfinding counterfeiting “a highly complex task show[ing] that the claimant was able
to perform more than simple work’lyj. at 195 (originaALJ determination, subsequently
reversed by the Appeals Coundihding counterfeiting activities indicative of “a higher level of
concentration of focusthan medical records indicaded

The ALJ did not develop the record to indicate that Russell'sitaes were any more
sophisticated thawhat Russell testified to at the hearing: ey “had a printer and just
copied” federal reserve noteeeid. at139 (Tr. 132)!° ThatRussellwas able to presscan”
and“print” in moments of luciditydoes not foreclose or even undermine the conclusion that he
sufferedan inability to concentrate for more than 80 percent of a given working day.

Finally, | also notehat this is the second time the ALJ failed to apply the correct
standards to Russell’s psychological evides=EDoc. #14 at 208-209 (Appeals Council
decision remanding initial ALJ determinatiomhe Commissioner “is not entitled to adjudicate a
casead infinitumuntil it correctly applies the proper legal standand gathers evidence to
support its conclusion3isco v. U.S. Dep’t of Health & Human Sepd$ F.3d 739, 746 (10th
Cir. 1993) (internal quotation marks omitted).€iiRands in cases such as this one are worse than

purposeless. They are expensive. Plaintiffhas already demonstrated entitlement to benefits.

10 Even if it were appropriate for the ALJ, or this Court, to take judicial nofitkee sophistication required to
overcome theountermeasures put in place to prevent simple photocopying of curseecy.g.Javier Nievegt

al., Recognizing Banknote Patterns for Protecting Economic Transac20648 Workshops on Database and

Expert Systems Applications, Inst. BlectricalandElectronicsEngineersavailable at
https:/ieeexplore.ieee.org/document/55918B&ps://perma.cc/YE9IRB47], there is no discussion in the record of
whether Russelimself employed any sophisticated circumvention technidgaesDoc. #14 at 903, 13134 (Tr.
98-99, 13839) (hearing testimony)ndeed, in the statement of facts filed in support of Russedistment,
prosecutors explained that Russell haltier repeatedly using the same bad counterfeits at the same location, shown
agents how hprodu@dso-called“inkjet notes” simply by “scanning . . . an image [of a federal reserve note] using
digital technology, then printing the image using color liquid.inkthe counterfeit currency manufactured by
Russell contained none of the traditionalwséy features associated with genuine United States curreldojtéd
States v. RusselNo. 6:11cr-002126ACC-DAB, Doc. #20 at 5 (M.D. Fla. 2012Lontraryto the ALJ's
unsupporteghronouncements of sophisticatidghappears that evaRussell’sresidual functional capacity for

criminal work was limitedby poor concentration and an inability to perform complex tasks.
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Quite apart from the administrative expenses that another remand would ectailagaf delay
exacts a cost from a demorjably] deserving claimant.Maher v. Bowen648 F. Supp. 1199,
1203 (S.D.N.Y. 1986)See alscCarroll v. Sec’y of Health & Human Sery305 F.2d 638, 644
(2d Cir. 1983)1
CONCLUSION

For the reasondiscussedbove, the Commissionsrinotion to affirm Doc. #18js
DENIED, andPlaintiff's motion to reverse, Doc. #16, is GRANTED. The Clerk of the Court is
directed to remand this case to the Commissioner for a calculation of bene#is42 U.S.C.
§ 405(g).The Clerk of Court shall close this case.

Dated at New Haven thi6th day of March 2020.

[sl Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge

1] note that the record is replete with discussion of Russell’s use of alcohohanghainkillers. “When there is
medical evidence of an applicant’s drug addiction or alcoholism (DAA), the ‘disaliguiry does not end with

the five-step analysis.Polanco v. Berryhill 2019 WL 2183121 at *2 (D. Conn. 2019). Instead, pursuant to 42
U.S.C. 8§ 1382c¢(a)(3)(J), the Commissioner must further consider whethamiamt’'s DAA is a contributing

factor material to the determination that the claimant is disdlRadancq 2019 WL 2183121 at *2The ALJ
concluded thabecause hdeterminedRussell was not disablelde need not reach the question of whether Russell's
drug addiction was material to the disability determinatidoc. #14 at 4816 (Tr. 3839). Because | have concluded
that the record does not support a finding that Russell is not disabled, ordinarilydthvecappropriate to remand to
the ALJ to consider the materiality of Russell's drug addiction to his disability fiirshénstanceSee, e.glLugo v.
Barnhart 2008 WL 515927, at *2Xeport and recommendation adopt@d08 WL 516796 (S.D.N.Y. 20p8But
here too remand for further proceedings is unwarrantegflication of the correct legal standard could lead to
only one conclusioi Schaal v. Apfell34 F.3d 496, 504 (2d Cit998) This is such a case. The record
demonstrates that the principal features of Russell’s RFC leading to a foidiisgbility—his acknowledged back
problems leading to the various physical limitations, and his limitations to simké liasited interaction with
others, and @plying the treating physician rule correctly) limited ability to concentratiéexisted independently
of his alcohol or drug addiction. Becauke recordunequivocally demonstrates tidissell “would still [be]
disabled if [[he stopped using drugs @radol,” Cage v. Comm’r of Soc. S92 F.3d 118, 123 (2d Cir. 2012)e
“critical question” inthe section 1382c(a)(3)(J) inquijiid., it is not necessary for me to remand this question to
the ALJ for further developmerbeeWhite v. Comfm of Soc.Sec, 302 F. Supp. 2d 170, 176 (W.D.N.Y. 2004)
(collecting casesNor, indeed, has the Commissiomesensuggested in his brief that remand on this question
would be appropriateseeDoc. #18, such that the Commissioner has forfeited any such argurttéatiaie date.
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