Hersey v. Berryhill Doc. 21

UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

LISA GERESEHERSEY,
Plaintiff,

V. No. 3:18<v-2047(VAB)
NANCY A. BERRYHILL,

Acting Commissioner of Social Seity,
Defendant

RULING AND ORDER SON THE DECISION OF THE COMMISSIONER

Lisa Gerese HersdyPlaintiff”) filed this administrative appeal under 42 U.S.C. § 405(g)
againstAndrew Sauf the Commissioner of Social Securityffefendarit or “the
Commissioné?), seeking to reverse the decisiminthe Social Security AdministratiohSA),
denying ter claim for Title Il disability insurance benefigsmd Title XVI supplemental security
income under the Social Security Act. Compl., ECF No. 1 (Dec. 13, 2018).

Ms. Hersey moves for a judgment oe fiieadings reversintpe decision of the
Commissioner. Mot. to Remand or Reverse, ECF No. 12 (May 7, 2019) (“Pl.’s Mot.”), ECF No.
31; Mem. in Support of Pl.’s Mot., ECF No. 12-1 (May 7, 2019) (“Pl.’s Mem.”); Statement of
Material Facts, ECF No. 12 (May 7, 2019) (“Pl.'s SMF”").

The Commissioner movésr an order affirming is decision Mot. and Mem. for an
Order Affirming the Decision of the Commissioner, ECF No. 16 (Aug. 7, 2019) (G&rit.”);

Statement of Material Facts, ECF No-1L§Aug. 7, 2019)“Def.’s SMF").

1 When a party in an official capacity resigns or otherwise ceases to hold offlegiehaction is pending, the
officer’s successor is automatically substituted as a party, regardlésspafrty’s failure to so move or to amend
the caption; the Courtay also order such substitution at any time. Fed. R. Civ. P. Ze@hlso Williams v.
Annuccj 895 F.3d 180, 187 (2d Cir. 2018gnvir v. Tanzin894 F.3d 449, 459 n.7 (2d Cir. 2018). The Clerk of
Court therefore will be ordered to change the defenafathie case from Ms. Berryhill to Mr. Saul.
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For the reasons explained below, Mersey’smotion iSGRANTED. The decision of
the Acting Commissioner MACATED andREMANDED for rehearing and further
proceedings in accordance with this Ruling and Orflee. Acting Commissioner’s motion is
DENIED.

l. FACTUAL AND PROCEDURAL BACKGROUND
A. Factual Allegations

Born in 1967 Ms. Herseyhas no past relevant woiRl.’s Statement of Material Facts,
ECF No. 122 1Y 12 (May. 7, 2019)“PSMF”); Transcript of Administrative ProceedindgsCF
No. 7 at 688 (Feb. 8, 2010)r.”). She has a limited educaticand whether she received
special edoation in school is disputed. PSMF { 3, Tr. 688e alsd®ef.’s Responsive Statement
of Material Facts, ECF No. 161 3 (Aug. 7, 2019) (“DSMF”) (citing reports where Ms. Hersey
denied having a history of special education, Tr. 317, 1013; and Ms. Hersey’s testimony on July
19, 2018, that she was in special education at school, Tr. 792).

The Administrative Law Judge (“ALJ”) found Ms. Hersey to have the followingreeve
impairments: “chronic obstructive pulmonary disease (COPD), DepressiwglBisLearning
Disorder, and [a] history of Alcohol/opioid Dependence in remissie8NF 14; Tr. 677.

1. Medical History

OnFebruary 18, 2004, Ms. Hersey reported a history of bilateral knee surgery, following
a motor vehicle accident, and a historyrograinesto Julia BanksAdvanced Practice
Registered Nurse APRN’) at Generations Family Health Center (“Generatianbf) 395.

APRN Banks evaluated heand diagnosed hypertension, and migmaifie 396. Evaluations on

March 15, 2004, and April 11, 2004, resulted in similar diagnoses. Tr. 389, 392.



On July 28, 2004, Generatiostaff recorded Ms. Hersey’s blood pressure as 128/80. Tr.
386.Generationstaff examined heagain on September 17, 2084d assessdter as having
poorly controlled infection and pdgrcontrolled hypertension. Tr. 385. On March 7, 2008, s
reported occasional migraines and insomnia. Tr. 379. On May 17, 2005, she reported insomnia,
increased frequency of urination, nervousness, and anxiety. Tr. 377. On September 20, 2005,
Generations staff, havirapsessed Ms. Herseyth tachycardia, adviseduerto have an EKG. Tr.

374. On February 8, 2006, after a report of headache with numbness, Genstatiagsin
assessed her with poorly controlled hypertension and noted previous emergency room treatment
for the sameTr. 371.

On April 19, 2006, Generatiorssaff examined Ms. Hersey antittermined thathe had a
broken nose and black eye, caused from an assault from her husband. Tr. 369. She had gone to
the emegency room after the assautt. Generationstaff notedthatshe presented agry
anxious and teary, and assessed her with hypertension, migraines, and domestic Molence.

On June 14, 2006, Generatistaffexamined Ms. Hersey for headache, hypertension,
anxiety, and depression. Tr. 367.

On March 23, 2007, Dr. Colleen Casey examined Ms. Hersey. Tr. 50-51. She noted Ms.
Hersey looked mildly anxious and slightly sad. An examination of her lunggestzoslightly
increased expiratory chase. Tr. B0. Casey thought that her hypertension wasaptbnally
controlledher asthma related to tobacco dependencealbeinol use related to stress and
depression, and she had a history of migraine headddhes.

On July 2, 2007, Dr. Casey again evaluated Mssey who reported continuing
problems with anxiety and depression. Tr. 49. Dr. Casey reported Ms. Hersey’s hypertession wa

a result ofpoorly controlled anxiety, depression, a history of domestic violence, and tobacco



dependencdd. She also provided Ms. Hersey with telephone numbers for mental health
assistancdd.

On August 26, 2010, Dr. March Hillorand performed a consultative exam following a
requesfrom Disability Determination ServicesTr. 194—97. Dr. Hillbrand determingkat Ms.
Hersey’s affect was severely blunted, she appeared restless and deperssdidscale 1Q was
67, which is on the upper end of the mild mental retardation range; major depressive,disorder
mathematics disorder, personality disorder, and borderline intellectualiunatidshe
potentiallyhadPTSD Id. The diagnostic impressions also stated Ms. Hersey would benefit from
having a representative payee assigned tobleeause she was in early recovery from a
substance abuse disorder. Tr. 1A&hile Ms. Hersey had “lifelong cognitive limitationsDr.
Hillbrand indicated that they were not severe and had not interfered with work. Tr. 1497.

At the examination, Ms. Hersey reported being “physically capable of managing her
hygiene tasks autonomously” without neglect, attending to household chores, managing her
finances, and having a “small supportive social network.” Tr. 1495. Dr. Hillorand, however,
found it difficult to assess the severity of her psychopathology because he believedddg. Her
to have been dss than totally candid about psychiatric symptoms. . . .” Tr. 1497.

On October 20, 2011, Dr. Urooj Ather evaluated Ms. Hersey, finding her to have elevated
blood pressure and appearing to be anxious. Tr. 444. On December 19, 2011, Dr. Kerrian
Hudson evaluated Ms. Hersey and found her somewhat disheweldced and her heart to be
tachycardic. Tr. 442. Ms. Hersey complained of chronic back pain and chest disctuimfort.

Ms. Hersey was admitted to physical therapy at Middlesex Hospital on January 4, 2012.

Tr. 485.An examthererevealed decreased lumbar range of motion, hypomobility and pain with

2 SeeCyrv. Astrue No. 3:10cv-1032 (CFD) (TPS), 2011 WL 3652493, at *3 (D. Conn. Aug. 19, 2011) (defining
“DDS” as Disability Determination Services.).
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accessory motion testing, decreased strength in lower abdominals, and a positive prone
instability test was appreciatdd. The assessment determined Ms. Hergay unable to sit for
prolonged periods of time to perform activities of daily living. Tr. 485-86.

On January 9, 2012, Dr. Hudson evaluated Ms. Hersey and determined she had chronic
obstructive pulmonary diseaseCOPD') and hypertension. Tr. 440-41.

On February 9, 2012, Dr. Hudson agavaluated Ms. Hersegnd her assessment
included hypertensiofichronic back pain, and depression. Tr. 438-39. Ms. Hersey reflueted
only being able to stand fifteen to twenty minutes before needing to sit tthwine same day,
Dr. Hudson and Adam Seidner completed a physical medical source statemdéainfof. Hr.
477-82.

They determined Ms. Hersey: (1) can lift or carry up to ten pounds continuously
secondary to degenerative joint disease and arthritis which causes chronicibgak paen on
an MRI taken September 2010), Tr. 477; (2) sit twenty minutes, stand ten to fifteen minutes,
walk ten to fifteen minutes at one time without interruption, sit for six hours, stand one hour and
walk one hour in an eight hour day, Tr. 478; (3) can never kneel and only occasionally crouch
secondary to pain, Tr. 480; (4) never use unprotected heights, be near moving mechanical parts,
operate a motor vehicle, work in extreme hot or hold, occasionally she can work in humidity and
wetness, and vibrations, and she can never tolerate loud noises, BndgE);cannot pdorm
activities like shipping, travel without a companion, needs help in the shower, and dgts easi

confused, Tr. 482.

3 Kumar v. Berryhill No. 3:16¢cv-01196 (VLB), 2017 WL 4273093, at *2 (D. Conn. Sept. 26, 2017) (indicating that
HTN is an abbreviation for hypertension).



On February 28, 201Rr. Kattman examined Ms. Hersey and determineddhathad
chronic pain syndrome with decreased lumbar extension and impaired lumbosacral regchanic
and significant glue weakness, which contributed to her pain from prolonged standing. Tr. 498.

On February 29, 2012, Ms. Hersey received an MRI. The MRI revealed that her lumbar
spine was performedr. 483. Imaging of Ms. Hersey'’s bilateral knees also was taken. Dr. Bird
gave an assessment of chronic post-operative and hypertrophic changes to the right knee. Tr
484.

On March 13, 2012, Ms. Hersey reported knee pain. Tr. 43@wix-ray of her knee
indicateda preliminary assessment of osteoarthritis. Ms. Hersey then was refernedsei€,
the orthopedist who performed the previous knee surgeries. Tr. 436. Dr. Hudson made an
assessment that Ms. Hersegfgonic obstructive pulmonary disease required entbree
times a week. Tr. 437.

On March 20, 2012, Dr. Kattman evaluated Ms. Hersey and noted significant left hip
weakness and decreased stability in the left SLS. Tr. 499.

On July 9, 2012, Dr. Hudson evaluated Ms. Hersey and found she had hypertension,
depression, insomnia due to mental disorder, chronic obstructive pulmonary disease, tobacco use
disorder, and chronic back pain. Tr. 434-35.

On July 14, 2012, a CT scan of Ms. Hersey’s abdomen and pelvis was performed. Dr.
Walden’s impression was chronic pancreatitis. Tr. 530.

On July 15, 2012, Ms. Hersey was admitted to Middlesex Hospital for alcoholic gastritis.
Tr. 407. She was discharged the following day with a secondary diagnosis of alcohol

dependence, hypertension, acute kidney inmmganemiald.



On September 7, 2012, Ms. Hersey was again admitted to Middlesex Hospital. She
claimed to havéripped over a metal slider and landed on her right side. On the exam, Ms.
Hersey was afebrile, borderline tachycardic to 100, in moderate distress anydsegondary to
pain. Tr. 514An x-ray of her ribs revealed a fracture of tieaetd ¢ ribs. Tr. 531.

On November 19, 2012, Dr. Hudson evaluated Ms. Hersey, who reported panic attacks
and feeling very stressed at least once a week, described helaatteedrt pounding, was
irritable and restless, and had some chest pain. Dr. Hudson assessed her witioeghnessic
back pain, and migraines. Tr. 426. Dr. Hudson also advised Plaintiff that, in light of numerous
hospitalizations, she needed to stop all consumption of alcohol. Tr. 427.

On November 30, 2012, Ms. Hersey complained of migraines three times a week and
sensitivity to sound. Dr. Hudson assessed her with chronic back pain. TkglZ3ersey also
reported that her anxiety and mood had improved with the use of prescribeddPaxil.

On February 18, 2012, Ms. Hersey reported weight gain, fatigue, difficulty with
handgrip, and an increased need for her inhaler. Dr. Hudson’s assessment was depression,
problem with literacy, hypertension, chronic back pain, chronic obstructive pulmonaryedisea
and abnormal weight gain. Tr. 418-I%®. Hudson assessed her literacy problem after she
observed that Ms. Hersey had “difficulty understanding [medication] instructiond) Wéjdj
impacted [Ms. Hersey’s] medical compliance[.]” Tr. 419. Dr. Hudson “now writesxdow
instructions at every visit and tries not to overwhelm Ms. Hersey with too much infondi.

On May 3, 2013, Dr. Hudson evaluated Ms. Hersey and found she appeared thin and
groggy. She also notéds. Hersey’sskin positive for erythematous fluctuant mass under the left
axilla, a normal heart, and expiratory wheezing. Her assessmehypersension and

depression. Tr. 416. Ms. Hersey also reported doing yardwabrk.



On May 20, 2013, Dr. Ellen Galat evaluated Ms. Hersey’s behavioral hiealtidr.
opinion, Ms. Hersey’s profile was significant for depressed mood, sleep disturbanitesd, |
energy and motivation, difficulty concentrating, anger, irritability, experiencingitgebf
helplessness and hopelessness, anhedonia, and weight gain. On the mental status exam, Ms.
Hersey appeared older than the stated age, guarded and an inconsistent reportdslyand visi
frustrated and agitated at times. Her mood was anxious and affect congruenagresidiwas
recurrent moderate panic disorder with agoraphobia, alcohol dependence in early partial
remission, cocaine dependence in early partial remisgi@out PTSD, rule out MDD, severe
with psychotic features.. Tr. 577-78.

On July 2, 2013, Ms. Hersey spoke with S. Rutkauskas at the local Social Security
Administrationby telephone. Rutkauskas found Ms. Hersey had “problems remembering dates
of marriagedivorce and other life events.” Tr. 311. The interviewer otherwise found no
deficiencies in heanderstanding, reading coherency, concentrating, talking, or answering
guestionsld.

On June 25, 2013, Dr. Galat evaluated Ms. Hersey, who reported anxiety and auditory
hallucinations. He assessed her with depression. Tr. 585. Dr. Galat also “stronglyagigdiur
Ms. Hersey from abusing substandes.

On September 11, 2013, Dr. Galat again evaluated Ms. Hersey. She reported physical
pain, a tendency to stay home, and that it was difficult for her to go out. Her mood was
moderately depressed and dysphoric. Tr. 588. The only mental status deficits Ms. kiensay/ s
were slow speech, a guarded manner, and fair insight and judddaent.

On October 28, 2013&tthe request dDDS, Dr. Patrick Russolillo performed a orieae

psychological evaluation. Ms. Hersey initially denied a history of alcohol or drug abusegbut aft



being confronted with past statements, Ms. Hessatedthat“she thought that was the past” and
that she could not remember the last time she had a drink. Tr. 459. The findings indicated Ms.
Hersey had significant cognitive limitations and pervasive processing deficid6d She had
limited understanding of her condition, and her judgment was assessed to be within normal
limits. There was no evidence of sub-optimal performance or symptoms of exaggédathe

was found to have limited cognitive ability and problem-solving skills, which compounded to
affect her stress level$he evidence suggestttht Ms. Hersey’s limitationaere long-standing
andthatshehad always had information processing deficits. The doctor sesise always

had memory issues, which navere exacerbated by her anxiety and low mood. Tr. 461.

From November 13, 2013, through November 6, 2014, Ms. Hersey received mental
health treatment from Dr. Galat, Amanda McJunkins, Joan Dreyfus, and Scott lgac®@re
575-666.

On April 18, 2014, Ms. Hersey was admitted to Middlesex Hosgiil experiencing a
sudden onset of left arm and leg numbness, left leg weakness, and gait abnorhslity.
admitting diagnosis waBransient Ischemic Attack TIA”).# Tr. 515-519. She admitted she had
been drinking before with her husband. Tr. 5328.Apil 19, 2014, Ms. Hersey was readmitted
and held until April 20, 2014. She received an ECHO Doppler on April 19, 2014, wisiched
in the treating physicians concluding that she had adilated left ventricle with normal systolic
function, mild concentric left ventricular hypertrophy, intrinsically normal valved,re
pericardial effusion. Tr. 533-34.

On April 25, 2014 Ms. Hersey was examinedMtddlesex Hospital-East Hampton

Family Medicinefor hypetension, chronic obstructive pulmary diseaseurinary tract

4 SeeScipiov. Comm'r of Soc. Se®11 F. App'x99, 101 (3d Cir. 2015) (noting that “TIA” stands for transient
ischemic attak).



infection, alcohol withdrawal, and alcohol abuse. Tr. 571-73. Ms. Hersey reported going to a
women'’s support group for alcohol, but she was still drinking ttorésur drinks two nightsa
week. Tr. 571. She indicated she wished to cut down fultheBhe also reported her depression
improved with the use of prescribed Cymbaliia.

OnDecemben8, 2014, a medical source statement was complet&&® B\ Dreyfus
and Dr. Manage Nissanka, Ms. Hersey’s treating physicians at Middlesex HBspbitaioral
Health (MBH”). Tr. 667—-69. They made the following determinations in their treating opinions:
they began treating Ms. Hersey on May 20, 2013, Tr. 667; she has marked limitations in her
ability to understand, remember, and carry out instructidnshe has marked limitations in her
ability to respond appropriately to others, Tr. 668; she has severe anxiety and depression with
agoraphobia, making it difficult to leave her home and interact in soietgnd she has an
extreme restritton on activities of daily living, extreme difficulty in maintaining social
functioning, frequent deficiencies in concentration, persistence or pace, and dayisodes of
deterioration or decompensation in work or work like settiitys,

From July 7, 2015, through July 16, 2018, Dr. Taajf treated Ms. Hersey’s mental
impairments and opioid abuse through psychotherapy. Tr. 1498-hd58.Latif’s initial
examination, he noted Ms. Hersey was appropriately groomed, made good eye contactaand had
pleasant demeanor. Tr. 1501. Her mood was euthymic and her thoughts logical and organized.
Id. She denied auditory hallucinations or other psychosis, and was fully orientated, with good
memory and attention, and fair insight and judgmiehtie indicated she had stable psychiatric
symptom management. Tr. 1502. Ms. Hersey regularly attended subuaoagement and

group therapy sessions with Dr. Latif. Tr. 1503—-1688. Herseys presentation at visits was
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largely the same from her intake presentation, with the exceptiwer oEcasionally becoming
upset during sessiomghile discussing her husband’s death. Tr. 1503-1658.

From January 6, 2016, through July 16, 2018, Ms. McJunkins, LCSW, supplied
supportive psychotherapy to Ms. Hersey. Tr. 113-18. On April 13, 2016, Ms. Hersey reported
she was still drinking two to three drinks a day, but denied being as depressed or anxious as she
had been in the past. Tr. 1116. Ms. Hersey did not return again until August 12, 2016, where she
reported that she moved in her mother and mentioned cleaning and gardening. Tr. 1117. She
denied drinking and presented as “mildly depressed,” but “engaged in the sessions,” without
hallucinations, delusions, or suicidal ideation, and fair insight and judgtdels. McJunkins
discharged her from care on January 6, Z0t honattendance, after several attempts to
schedule a fédw-up after August 12, 2016. Tr. 1110. Her primary diagnosis was alcohol abuse.
Tr. 1111.

On September 7, 2016, Dr. Shelley Burchsted treated Ms. Hersey at Middlesex Hospital
for a fall three days before. She assessed a suspect occult right rib feanalteight sided
pleural effusion, and bronchospasm. Tr. 1148-51. Dr. Burchsted evaluated her again on
September 15, 2016. At that time, Ms. Hersey reported rib pain and Dr. Burchsted diagnosed her
with rib fracture and constipation. Tr. 1162—64.

On Febrary 24, 2017, Dr. Kehl diagnosed Ms. Hersey with insomnia, hypertension,
asthma, opioid abuse and BB®. Tr. 1169-71. Dr. Kehl noted Ms. Hersey was “pre-
contemplative for quitting her nightly alcohol,” which Dr. Kehl thought might be contributing to

her skeping difficulties. Tr. 1160.

5 See Ortiz v. Astrye875 F. Supp. 2d 251, 254 (S.D.N.Y. 2012) (indicating “GERD"” stands for gastrogeapha
reflux disease).
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On April 10, 2017, Dr. Latif completed a mental medical source statement. He made the
following determinations: Ms. Hersey has a limited ability to understand, remeamioecarry
out instructions; to respond appropriatedyothers; maintain the activities of daily living and
social functioning; and she has frequent deficiencies of concentration, and repeaigdeseapiis
decompensation. Tr. 1478-80.

From May 22, 2017, to May 28, 2017, Middlesex Hospital treatedHdissey for tonie
clonic seizure, likely secondary to alcohol. Tr. 1131-43. At intake, Ms. Hersey admitted to
drinking heavily on a regular basis, but drinking less than usual the date she had a seizure. Tr.
1452. She also reported living alone and struggling with depression, following her husband’s
death. Tr. 1461. On May 27, 2017, Dr. Defigueiredo evaluated Ms. Hersaleteirmined that
she had major depressive disorder and alcohol withdrawal and seizuesorenended
keeping her in the hospital for further treatment. Tr. 1Th@. diagnoses at discharge were
“[clomplicated [alcohol] [w]ithdrawal,” as well as hypertension and majores=pon. Tr. 1464.

On June 15, 2017, Dr. Kehls evaluated Ms. Hersey, assessing she had alcohol abuse and
hypertension. Tr. 1156-57. Ms. Hersey explained that, following discharge from Middlesex
Hospital on June 2, 2017, she was referred to a partial hospitalization program. Ms. Hersey
stopped attending because she did not have transportation. Tr. 1156.

On August 7, 2017, D Latif prepared a mental medical impairment questionnaire. He
diagnosed major depression, anxiety, and opioid use disorder. Ms. Hersey has no ability to
hande frustration, limited ability to interact with others, and limited ability in task performance.
Tr. 1178-85. He also assessed Ms. Hersey sometimes had a problem or reduced ahilgy in usi
judgment, coping skills, asking questions, responding to those in authority, getting along with

others, focusing on simple tasks, and performing basic actigiteeseasonable pace. Tr. 1481
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82. He also believed she had an average function in caring for personal hygiene and physical
needs. Tr. 1180.

From May 10, 2018, through July 27, 2018, JaKieeman, LCSW treated Ms. Hersey.

Tr. 1659-63. On July 11, 2018, Mseeman summarized her treatment of Ms. Hersey in a letter
to Attorney Grabow: Therapy started to treat Ms. Hersey'’s significant cdémmesymptoms. Ms.
Keeman noticed an impact in Ms. Hersey’s cognitive processing and her shortesronymTr.
1481, 1489-83). Ms. Keeman had treated Ms. Hersey four times. Tr. 1481.

On July 15, 2018, Ms. Keeman completed a mental medical source statement. She
determined that Ms. Hersey has extreme limitations in her ability to understaedjlvemand
apply informationmarked limitations in her ability to interact with others; and marked
limitations in her ability to maintain concentration, persistence and/or pacexaathe
limitations in her ability to adapt. Tr. 1483-87.

1. Disability Applications

Ms. Hersey firsfiled concurrent applications for a period of disability and disability
insurance benefits under Title 1l of the SSA, Tr. 217-74, and for supplaiseatirity income
(“SSI”) under Title XVI of the SSA, Tr. 275-84. She alleged her disability began Dec&hber
2002. Tr. 271, 275.

On March 25, 2015, an Administrative Law Judge (“ALJ”) denied these applications
after a hearing. Tr. 27-44.

On September 1, 2016, the Appeals Council of the Social Security Administration denied
Ms. Hersey'’s request for review thfe ALJ’s decision. Tr. 829.

On December 22, 2016, Ms. Hersey filed a subsequent SSI application, alleging disability

beginning April 23, 2010. Tr. 987.
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On April 27, 2017, Ms. Hersey challezdithe Commissioner’s unfavorable ALJ decision
on her concurrent applications for a period of disability, DIB, andt$&key v. Comm’r of Soc.
Sec, No. 3:17ev-00701 (JCH)April 27, 2017); Tr. 877.

On August 8, 2017, the subsequent SSI application was denied at the initiahie\ae|
the reconsideration level on October 6, 2017. Tr. 899-900.

On August 13, 2017, Ms. Hersey filed an application for disabled widow’s insurance
benefits under Title Il of the SSA. Tr. 883. She requested a hearing on the subsequent SSI
application on October 13, 2017. Tr. 917

On October 20, 2017, the District Court remanded the current applications to the
Commissioner for further proceedings. Tr. 877.

The Appeals Council consolidated the subsequent SSI and disabled widow’s insurance
benefitsapplications with the remanded concurrent applications and remanded the consolidated
applications for another ALJ hearing. Tr. 878-83.

On July 19, 2018, Ms. Hersey, represented by counsel, appeared and testified at an ALJ
hearing regarding her consolidated applications for a period of disability, disabilitpricse
benefits disabled widow’s insurance benefits, and SSI. Tr. 771. On the advice of counsel, she
amended her alleged onset date to the filing date of her original concurrent apydidate ALJ
determined that date to be June 24, 2013. Tr. 773, 703.

At the date of the hearing, Ms. Hersey’s last insured date was December 31, 2006, whic
expired before June 24, 2013, the amended alleged onset date. Tr. 70Qri0@8advice of
counsel, Ms. Hersey then withdrew her June 24, 2013 application for a period of disability and
disability insurance benefits, electing to proceed on the applications for SSI anddlisabl

widow’s insurance benefits. Tr. 773.

14



2. ALJ Decisions

On September 10, 2018, the ALJ issued two substantially identical decisions, one
addressing the disabled widow’s insurance benefits claims, tr. 670-99; the other agdhessi
period of disability, disability insurance benefits, and SSI claims, tr. 700-H28ALJ dismissed
the application for a period of disability and disability insurance benefits based oreidsyld
withdrawal at the hearing. Tr. 703, 77he ALJ made twelvéndings offact with respect to
Ms. Hersey'ddisabled widow’s insurance befits claim and eleven findings of fact with respect
to her period of disabilitydisability insurance benefitand SSI claimTr. 676-90; 703—-19.

Regarding the remaining applicatioasStep One of the sequential evaluation, the ALJ
found Ms. Hersey had not engaged in substantial gainful activity. Tr. 677, 706.

At StepTwo, the ALJ found that Ms. Heresey had the following severe medically
determinable impairments: chronic obstructive pulmonary dig€BPD) depressive disorder,
learning disorder, and history of alcohol and opioid dependence in remission. Tr. 706, 677.

At StepThree, the ALJ found that Ms. Hersey did not have an impairment or
combination of impairments that met or medically equaled the severity of any impairmeint liste
at 20 C.F.R. Part 404, Subpart P, Appendix 1. Tr. 677-78, 707-08.

The ALJ determined that Ms. Hersey had the residual functional capacity (“RiFC”)
perform light work with the following additional limitationsccasional climbing of ramps and
stairs, but never climbing ladders, ropes, or scaffolds; occasional balancinghgtdéopieling,
crouching, and crawling; a need to avoid hazards such as open moving machinery and
unprotected heights; tolerating no concentrated exposure to vibration and only occasional

exposure to temperature extremes and extreme hunpeéitigrming simple and repetitive tasks;
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no working in environments with strict production quotas; and tolerating only occasional
interaction with the public. Tr. 680, 709.

At StepFour, the ALJ determined Ms. Hersey had no past relevant work. Tr. 688, 717.

At StepFive, the ALJ determined that, given Ms. Hersey’s age, education, and vocational
profile, shecould perform work that exists in significant numbers in the national economy. Tr.
688-89, 717-18. The ALJ relied upon the testimony of impartial vocational expert Andrea
Burnette that someone with Ms. Hersey’s RFC could perform the following occupations
including: inspector/hand packagargarment sorteand assembler/small products. Tr. 689,

718; 804.

With respect to the application for WIB, tr. 689-90, and the applications for SSI, tr. 719,

the ALJ found Ms. Hersey not disabled June 24, 2013, through the date of the decision.
B. Procedural History

OnDecember 13, 2018, Ms. Hersey filed a complaint against then acting commissioner
Nancy A. Berryhill. Compl., ECF No. 1 (Dec. 13, 2018).

On February 8, 2019, the Social Security Administration filed the Social Security
Transcripts. Tr., ECF No. 7 (Feb. 8, 2019).

On May 7, 2019, Ms. Hersey moved to reverse the decision of the commissioner. Mot. to
Reverse Decision, ECF No. 12 (May 7, 20E&e alsd®l.’'s Mem., ECF No. 12-1 (May 7,
2019);PSMFE

On August 7, 2019, the Government moved to affirm the decision of the Commissioner,
which included a memorandum of law. Mot. to Affirm Decision, ECF No. 16 (Aug. 7, 2019);
DSMF.

On September 4, 2019, Ms. Hersey filed a reply. Reply, ECF No. 19 (Sept. 4, 2019).
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I. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(qg), a district court reviewing a disability determinatiast*
determine whether the Commissiosaronclusions ‘are supported by substantial evidence in the
record as a whole or are basedaorerroneous legal standdrdschaal v. Apfell34 F.3d 496,
501 (2d Cir. 1998) (quotinBeauvoir v. Chaterl04 F.3d 1432, 1433 (2d Cir. 199%¢e also
Moreau v. Berryhill No. 3:17ev-396 (JCH), 2018 WL 1316197, at *3 (D. Conn. Mar. 14, 2018)
(“Under section 405(g) of title 42 of the United States Code, it not a function of thetdistrit
to reviewde novahe ALJs decision as to whether the claimant was disabled . . . . Instead, the
court may only set aside the AkJietermination as to social security disability if the decissn
based upon legal error or is not supported by substantial evitlerfcegernal citation omitted)
(quotingBalsamo v. Chaterl42 F.3d 75, 79 (2d Cir. 1998)).

“Substantial evidence Isnore than a mere scintilla Brault v. Soc. Sec. Admin.,
Comm’r, 683 F.3d 443, 447 (2d Cir. 2012) (quotiMgran v. Astrue569 F.3d 108, 112 (2d Cir.
2009). “It means such relevant evidence as a reasonable mind might accept as adequate to
support a conclusioti. Moran, 569 F.3d at 112 (quotirgurgess v. Astrye37 F.3d 117, 127
(2d Cir. 2008)accord Halloran v. Barnhart362 F.3d 28, 31 (2d Cir. 2004 Stibstantial
evidence ismore than a mere scintilla. It means such relevant evidence as a reasonable mind
might accept as adaate to support a conclusion.’””) (quotiRichardson v. Peralegl02 U.S.
389, 401 (1971)). This is aéry deferential standard of revieweven more so than thelearly
erroneous’ standardBrault, 683 F.3d at 448 (quotifgickson v. Zurkp527 U.S. 150, 153

(1999).
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[I. DISCUSSION

Ms. Hersey argues that the Commissioner’s “findings are not supported by substantial
evidence in the record,” and that the “findings and conclusions constitute an abuse of [ ]
discretion, and/or . . . an error of law.” Mat. Reverse Decision at 1. She “seeks an order
remanding this matter” to an ALJ for rehearinggl.]

Ms. Hersey claims there are five issues with the ALJ’s decision: (1) “fingéhthe ALJ
erred at step 3 of the sequential process, in finding that there was no eviderogvdfa °
before the age of 23] (2) “[w]hether substantial evidence support[s] the ALJ’s finding at 8te
that the plaintiff only had mild to moderate redtdaos in the ‘paragraph B’ critelfid’ (3)
“[w]hether the ALJ violated the ‘treating physician rule’, in that he failed tgastibstantial
weight to opinion of the plaintiff's treating sources, and/or failed to state good reasaoiosg
so[]]” (4) “[w]hether the ALJ substituted his opinion for the opinion of his treating soyfrces;
and (5) “[w]hether the ALJ adequately developed the record, in that he assignedasignif
weight to an opinion rendered in December 2013, while simultaneously afftitdengeight to
all subsequent opinions[§”

The Court addresses these issues in turn.

A. Step Three—Low IQ

“At step three of the sequential evaluation, the ALJ must determine if, based on the
medical evidence, the claimant suffers from an impairmentlist&ppendix 1, referred to as a
‘Listing.” Newell v. Colvin15 Civ. 7095 (PKC) (DF), 2017 WL 1200911, at *3 (S.D.N.Y. Mar.
31, 2017) (citingRosav. Callahan 168 F.3d 72, 77 (2d Cir. 1999]For a claimant to show that

his impairment matches a listing, it must maéof the specified medical criteria. An

8 The ALJ issued two separate decisions, one for the WIB claims and one for thaii8S! the decisions,
however, were almost identical.
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impairment that manifests only some of those criteria, no matter how severelpotigeslify.”
Sullivan v. Zebley493 U.S. 521, 530 (1990) (emphasis in the orlyifwatation omitted)

“For a claimant to qualify for benefits by showing that his unlisted impairment, or
combination of impairments, is ‘equivalent’ to a listed impairment, he must present medica
findings equal in severity tall the criteria for the one most similar listed impairmdhtat 531
(emphasis in the original) (footnote and citation omitted). “To satisfy Listing 12.09aiheaat
must make a threshold showing that she suffers from ‘significantly subaveragd genera
intellectual functioning with deficits in adapé function.” Burnette v. Colvin564 F. App’x
605, 607 (2d Cir. 2014) (quoting 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.05).

Ms. Hersey argues that she mdasting 12.05 [ntellectual Disordéer both as it existed
at the time of filing and as amendd&d.’s Mem. at 8. Irner view the ALJ’s discussion of listing
12.05 was limited and suggests that the ALJ failed to set forth sufficient evidenatenale
which would enable the Court to engage in meaningful reuav@—10.She argues that the
ALJ’s finding of no evidence of a low IQ before age 22 “is not supported by, and in fact entirely
contradicted by, the substantial evidence in the rectdddt 10. In her opiniorthe ALJdid not
rebut theapplicablepresumption that “the cognitive deficit existed prior to age RR.at 11.
Thus, she concludes that the ALJ’s “failure to discuss the IQ testing results terdmye
reasons why the plaintiff did not have a low 1Q, stigreyiggests a misunderstanding of the
law.” Id. at 12.

The Commissioner argues first that the current version of Listing 12.05 applies and the
ALJ applied the current version correctly. Gov't Mem. at 3—4. In his view, the Priand_ist
12.05 does not apply because the “Revision exjyretae that ‘[w]lhen the final rules [including

the changes to Prior Listing 12.05] become effective, [the Commissioner] will dugptytd new
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applications filed on or after the effective date of the rules, and to claimsehzgrading on or
after the effective date.Td. at 5 (emphasis omitted) (quotiRgvised Medical Criteria for
Evaluating MentaDisorders 81 Revisions, 81 Fed. Reg. 66138, 66138 n.1 (Sept. 26, 2016)
(“Revisions”)). The Commissionealsoargueghat “the ALJ reasonably did not firsifficient
evidence that Plaintiff's impairment arose prior to age]2®. at 6.Ms. Hersey’s significant
history of alcohol abuse as an adult proffers “an alternative explanation for theveodeficits
.. .. [and rebuts] the presumption that Plaintiff's cognitive limitations existedtprage 22 . . .
. 1d. at 7.1n the Commissioner’s view, this finding is further supported by a head injury
stemming from a car accident in 1984..

Ms. Hersey repliethat the Government conceded that Ms. Hersey has a qualifying score
and “that the presumption undEealverais overcome is devoiic] of any support within the
record, or the decision of the ALJ.” Reply aShe further argues the record reflects she has
marked restrictionsd. at 3, and that the medical opinions reflect “that the plaintiff has a listing
level condition or is otherwise disabled due to her inability to maintain and sustain any type of
competitive work activity,’'id. at 4 It is also Ms. Hersey'’s opinion that “the decision of the ALJ
contains no substantive discussion of the trauma to which she has been exposed . . . .” and fails
to discuss or explore her PTSD diagnokisat 45.

TheCourtagrees’.

One of the required criteria under Listing 12.05 is that the evidence of Intellectual

Disorder was present before the agéenanty-two. As described iTalaverg a presumption

7 The Court applies the current version of Listing 12$&eRevisions, 81 Fed. Reg. at 66138 n.1 (“[T]hese final
rules will be effective on January 17, 2017. When the final rules become effective, we will apply them to new
applications filed on or after the effective date of the rules, and to claanarthpending on or after the effective
date.”).
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exists that a claimarg 1Q will remain fairly constant throughttheir lives.Talaverav. Astrue
697 F.3d 145, 152 (2d Cir. 2012). The presumption properly limits coverage “to an innate
condition rather than a condition resulting from a disease or accident in adulthdogfioting
Navy v. Astrue497 F.3d 708, 709 (7th Cir. 2007)).

The Government suggests that substantial evidence exists which provides alternative
explanations for Ms. Hersey’s cognitive deficits including her significant historgathal
abuse as an adult and the head injury she suffered in 1981. In its view, while the ALJ may not
have relied on these factsrnimakinghis determinationthe evidence supports his ultimate
conclusionSee Brault v. Soc. Sec. Admin., Com®83 F.3d 443, 448 (2d Cir. 2012) (“An ALJ
does not have to state on the record every reason justifying a decisiith’jegardto her 1Q
the ALJ notedhat Ms. Hersey “was married, [and] had children[,]” tr. 679, 708, and refers to
DDS report prepared by Dr. Hillorand, Ex. 29F, tr. 149497, which characterized “her lifelong
cognitive deficits as not severe and [ ] not interfer[ing] with past work[,]” tr 679, THSALJ
further noted that Dr. Hillbrand “concluded that [Ms. Hersey] was not fully candid about her
mental health symptoms, which does not support listing level mental health issues.” Tr. 679, 708.

But the Court cannot affirm “administrative action on grounds different from those
considered by the agencyBurgess v. Astry37 F.3d 117, 128 (2d Cir. 2008) (quoting

Melville v. Apfel 198 F.3d 45, 52 (2d Cir. 1999)). “Thus, even if the Court could piece together
from the record substantial evidence to support a finding that Ms. [Hersey] did not sieef Li

[12.05], remand would still be required?erkins v. BerryhillNo. 317ev-200 (MPS), 2018 WL

3344227, at *3 (D. Conn. 2018).
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While the ALJ found that Ms. Herségemonstrates mild to moderate limitations in
some areas of functioning, but not marked or severe mental functional limitaitbjfgsemand
is appropriate as the ALJ did not base his findings of Ms. Hersey’s low IQ on hey bistor
substance abuse or 1981 car accident.

B. Step Three—Paragraph B Criteria

“Section 12 lists various mental impairments, and it generally requires claimants to
demonstrate that they meet ‘the diagnostic description in the introductory paragraph and the
criteria of both paragrapisand B . . . of the listed impairmentDouglass v. Astryet96 F.
App’x 154, 157 (2d Cir. 2012) (alteration in the original) (quoting 20 C.F.R. 8 404 Subpart A,
App'x 1, Pt. A, 1 12.00(A))Intellectual capacity and adaptive functioning are independen
concepts and must be evaluated separatigwell 2017 WL 1200911 at *5 (citinfjalavera
697 F.3d at 153J.Under various subsections of Listing 12.05, an individual may be entitled to

an“irrebuttable presumption of disabilityif “an individual hasan impairment that is ‘equal to’
a listed impairment.”DeChirico v. Callahan134 F.3d 1177, 1180 (2d Cir. 1998iting 20
C.F.R. 8 Pt. 404, Supt. P, Appl, Listing 12.05).

To satisfy “paragraph b” criterié&the mental impairments must result in at least two of

the following: marked restriction of activities of daily living; marked difficulties in manng

social functioning; marked difficulties in maintaining concentration, persistergacer or

8 Specifically, Ms. Hersey has moderate restrictionseinahility to “understand, remember and apply information[,]
.. . interact with others[,] . . . “[and] concentrate, persist and maip&e.” Tr. 76869, 708. Ms. Hersey has mild
restrictions in her ability to “adapt or manage [herself].”

9 “Adaptive function refers to an individual's ability to cope with the challenges of osd@aryday life. Courts
have held that if no one is able to satisfactorily navigate activities suchngsdn one’s own, taking care of
children without help sufficiently well that they have not been adjudged neglecteay jilld, and avoiding
eviction, one does not suffer from deficits in adaptive functidalaverg 697 F.3d at 153.
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repeaed episodes of decompensation, each of extended durateidn v. Berryhill 14 CV
5921(CS)(LMS)2018 WL 4658808, at *13 (S.D.N.Y. June 11, 2018).

Listing 12.05(h may be satisfied “by a showing of (1) a full scale IQ score of 70 or
below; (2) an extm@e limitation of one, or a marked limitation of two, in the ability to a)
understand, remember, or apply information, b) interact with others, c) conceperatst, or
maintain pace, and d) adapt or manage oneself; and (3) evidence that the disardbefurg
age 22."Reid v. Berryhill No. 3:18ev-153 (SRU), 2019 WL 4919532t *14 n.13 (D. Conn.

Oct. 3, 2019).

“[P]ersonal characteristics consistent with adequate adaptive func{ijomolyde[] the
ability to navigate public transportation withassistance, engage in productive social
relationships, and mandg¢one’s] personal financg$ and the display of fluent speech,
coherent and goal-directed thought processes, and appropriate difdmvéra v. Astrue697
F.3d 145, 154 (2d Cir. 2012]T]here is no necessary connection between an applicant’s 1Q
scores and her relative adaptive functionind. at 153.

Ms. Hersey argues the ALJ’s allegedly erroneous conclusion that Ms. Hersey “did not
have a listing level qualifying 1Q score” rendéng rest of his assessment concerning the degree
of impairment flawed. Pl.’s Mem. at 13. It is her position “that the reasongdfigrthe ALJ in
assessing only mild to moderate restrictions in the so called ‘B’ criteraitrout any support
within the record[.]"ld.

The Government argues that Ms. Hersey’s “premise of this argument is wrong hecause
. the ALJ accepted the 1Q score itself as valid even if he did not conclude thaffBlain
impairment arose prior to age 22.” Gov’'t Mem. at 10. Moreover, “the ALJ’s ratiavitie

respect to each relevant area was aucing and easily determinable based on the recatdliy
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the Government’s view, the ALJ’s findings in the area of “understanding, remembeuing, a

interaction with others,

applying information, concentrating, persisting, or maipace,”
and “adapting and managing oneself” walle@easonably concluded and supported by
substantial evidencéd. at 11-12.As a resultthe Government argues “the ALJ properly found
that Plaintif did not have qualifying adaptive deficits for the purposes of Listing 12.0382at
13.

In her reply, Ms. Hersey argues that the ALJ’s “rationale in assigning less thieedma
restrictions is . . . flawed.” Reply at She emphasizes her abusivetpakationship; that the ALJ
found she bore children, not that she raised children; and that her ability to coopérate wit
medical professions essentially holds Ms. Hersey’s compliance againist. la¢3. The
evidence the ALJ demonstrates “that the &hérry picked facts, which are tangential and lack
persuasiveness, in order to reach a finding in regard to the listing level Critkria

The Courtagrees

In determining that Ms. Hersey experienced no “marked or severe mentabmahcti
limitations[,]’ the ALJ placed “great weight” and reli@shthe assessment Dir. KhursidKhan,

a medical consultant with DDS. Tr. 678, 707. The ALJ offers no explanation as to why he relied
on the assessment of Dr. Khan owtrerassessments medical source statemerithie ALJ

places great weigl finding Ms. Hersey has moderate restrictions in her “ability to understand,
remember, and apply information[,]” and then points out that Ms. Hersey could perform daily
activities Ex. B17E—Activities of Daily Living, Tr. 1018-26.

In finding Ms. Hersey has moderate limitations in her ability to interact with otiters
ALJ refess to her ability to cooperate with medical professionals and get along with family,

friends, and neighbor3here is ao record evidence supporting Ms. Hersey’s moderate
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limitation in her “ability to concentrate, persist and maintain pace.” Tr. 678, 708. vse\H=an
“remember, understand and complete simple routing[tfisksid she was abte answer
guestions posed and to concentrate at the hearing. Tr. 679, 708.

But the ALJdoes not specify which physicians’ assessments he relied on or what weight
he gave their findings in citing the record eviderit@e term ‘cherry picking’ generally refers
to ‘improperly crediting evidence that supports findings while ignoring conflicting evidence
from the same source . . . The fundamental deficiency involved with ‘cherry picking’ is that i
suggests a serious misreading of evidence, or failure to comply with the requitieatalht
evidence be taken into account, or both . . Rétdriguez v. ColvinNo. 3:13CV1195(DW),

2016 WL 3023972, at *2 (D. Conn. May 25, 2016) (quofdwyvling v. Comm’r of Soc. Sec.
No. 5:14Cv-0786 (GTS) (ESH), 2015 WL 5512408, at *11 (N.D.N.Y. Sept. 15, 2Thp.ALJ
relied exclusively on Dr. Khan’s assessment, a consultant who did not treat M=y Rienself,
and selected examplesher treatment history when she appeared cooperative to medical
professionals.

Because the ALJ “did not provide sufficient explanations for why he afforded weight to
certain parts of the opinions and not others[,]” remand is warraMieite v. Berryhill No. 3:17-
cv-01310(JCH),2018 WL 2926284, at *7 (D. Conn. June 11, 2018).

C. Treating Physician Rule

The treating physician rule gives “deference to the views of the physician who has
engaged in the primary treatment of the claima@téenYounger v. Barnhast335 F.3d 99, 106
(2d Cir. 2003). Under this rule, “the opinion of a claimant’s treating physician as to the nature
and severity of the impairment is given ‘controlling weight’ so long as it ‘is well-suggbbst

medically acceptable clinical and laboratory diagnostic teclesignd is not inconsistent with
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the other substantial evidence in [the] case recoBlifgess 537 F.3d at 128 (quoting 20 C.F.R.
8§ 404.1527(d)(2)); see al€reek 802 F.3d at 375. Failure to provide “good reasons’ for not
crediting the opinion of a claimant’s treating physician” can be a basis for reldaad129—-30
(quotingSnell 177 F.3d at 133).

As to the nature and severity of a claimant’s impairments, “[tlhe SSA recogniaés of
deference to the medical views of a physician who is engaghd primary treatment of a
claimant.”Greek 802 F.3d at 275%ee also Burges537 F.3d at 128. The treating physician’s
opinion “is given controlling weight if it is well supported by medical findings and not
inconsistent with other substantial eviderf Rosa 168 F.3dat 78 (citations omitted?

Where an ALJ does not assign “controlling weight” to a treating physician’s opinion,
they must “consider certain factors to determine how much weight to give it, and should
articulate ‘good reasons’ for the weight giveS8ée Camille v. Colvjr652 F. App’x 25, 27 (2d
Cir. 2016) (citingHalloran v. Barnhart 362 F.3d 28, 32 (2d Cir. 20048chisler v. Sullivan3
F.3d 563, 568 (2d Cir. 1998) (requiring an ALJ to “provide a claimant reasons when rejecting a
treating source’s opinion”Bchrack v. Astryes08 F. Supp. 2d 297, 301 (D. Conn. 2009) (“The
regulations further provide that even if controlling weight is not given to the opinions of the
treating physician, the ALJ may still assign some weight to thiesesyand must specifically
explain the weight that is actually given to the opinion.”).

The treating physician’s opinion, however, is not afforded controlling weight where “the
treating physician issued opinions that are not consistent with other siagbstaidience in the

record, such as the opinions of other medical expétialdran, 362 F.3d at 32.

100On March 27, 2017, new regulations took effect that effectively abolish thiagrehysician rule; for claims
filed before March 27, 2017, however, the treating physician rule continueglyo $@e20 C.F.R. § 416.928mith
v. Comm’r of Soc. Sec. Admiii31 F. App’x 28, 30 n.1 (2d Cir. 2018)).
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“[T]o override the opinion of the treating physician,” the ALJ must consider, under the
relevant regulations, factors including “(1) the freglyefsic], length, nature, and extent of
treatment; (2) the amount of medical evidence supporting the opinion; (3) the copsi$tirec
opinion with the remaining medical evidence; and (4) whether the physician is aispécial
Selian v. Astruer08 F.3d 409, 418 (2d Cir. 2013) (citiBgrgess537 F.3d at 129). “An ALJ
does not have to explicitly walk through these factors, so long as the Court can conclude that the
ALJ applied the substance of the treating physician rule@ifidon v. Comm’r of Soc. Sg839
F. Supp. 3d 96, 102 (W.D.N.Y. 2018) (quotiBgitney v. Colvind1l F. Supp. 3d 289, 301
(W.D.N.Y. 2014)). The ALJ “must ‘comprehensively set forth [his] reasons for tightve
assigned to a treating physician’s opinidbiBurgess 537 F.3d at 129 (quotiridalloran, 362 F.
3d at 33 and citing 20 C.F.R. § 404.1527(d)(2)).

As part of the ALJ’s affirmative duty to develop the administrative record, “an ALJ
cannot reject a treating physician’s diagnosis without first attempting to fill aay gd@s in the
administrative record.Rosa 168 F.3d at 79. There are, however, cases where the treating
physician should not be provided controlling wei@ge, e.g., Hallorgr862 F.3d at 32 (holding
that “the ojinion of the treating physician is not afforded controlling weight where, as here, the
treating physician issued opinions that are not consistent with other substantiatewde
support, such as the opinions of other medical experts”).

Ms. Herseyargues that the “ALJ did not assign any of the treating sources significant
weight.” Pl.’s Mem. at 17. According to Ms. Hersdye tALJ mischaracterizes Dr. Russolillo’s
overallassessment of her condition improving, “when the number of providers” increased and
the frequency of care increaséd at17-19, andhe ALJ afforded little weight t&PRN

Dreyfus Dr. Nissank& assessmentand Ms. Keeman'’s assessmedtat 1320. Contrary to
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the ALJ’s opinion, [Ms. Hersey’s|mental status exams are not generally benign” and the
reliance on Ms. Hersey’s listing level IQ score, which is inconsistent wittettoed and without
medical support, “substantially undermines [the ALJ’s] findingg.at 20.

The Government responds that the “ALJ properly considered and weighed the opinion
evidence of record.” Gov't Mem. at 13 its view, the analysis “of each cited opinion complied
with 20 C.F.R. 88 404.1527 and 416.927, and substantial evidence supports the ALJ's
assessment of weightd. at 14. In its view,le ALJalso “reasonably assigned little weight to
Dr. Russolillo’s opinion[,]” as he examined her once and Ms. Hersey began recesaitmgent
that same yearwhich has resulted in document improvement of her conditidd.’at 15
(quoting Tr. 683, 712).

The Government also notes thiad tALJ cited Ms. Hersey'’s “generally benign’ mental
status examinations. . and reasonably concluded the examinations were benign because they
showed no serious deficits of cognition, memory, attention, or concentratioat’l7, and the
ALJ appropriately gave partial weight to the opinions of Ms. Dreyfus and Dr. Nissadka a
noted that they “rendered their opinion on a checkbox form . . . declined to cite to supportive
clinical findings or other rationale where promptead,’at 18.

In its view, these facts support the ALJ’s decision not to give controlling weight to their
opinions.ld. at 19. As to Ms. Keeman, the Government argues substantial evidence supports the
ALJ’'s assessment that Ms. Keeman’s 2018 letter and 2018 opierenentitled to little weight.

Id. at 19-20.

In her reply, Ms. Hersey argues that every medical provider who treated her, including

APRN Dreyfus Dr. Nissanka, Dr. Latif, and Ms. Keeman, has “rendered an opinion that can

only be consistent with a finding that the plaintiff has a listing level condition or is afleerw
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disabled due to her inability to maintain and sustain any type of competitive work activity.”
Reply at 4In herview, the ALJ assigned insufficient weight to her treating physicians’ opinions
and instead “relies extensively on an opinion rendered by &xemining, nortreating source
in December of 2013[.]id. She is cognitively impaired and suffers from severe depression and
anxiety, caused by significant traunhé. In her view, the ALJ also failed to discuss her PTSD
diagnosisld. at 4-5.

The Courtdisagrees

1.Dr. Russolillo’s Assessment

The ALJ assigne®r. Russolillo’s opinion little weight. Tr. 683, 712. The ALJ noteaitt
Dr. Russolillo’'s assessment occurred in 2013. Tr. 683, 712. Even then, Ms. Hersey “was anxious
and appeared to become easily overwhelmed],]” but “was able to persist throughout the
evaluation and demonstrated appropriate effort.” Tr. 683, 712. Ms. Hersey began receiving
treatment, “which has resulted in document improvement of her condition.” Tr. 683,h&L2.
ALJ “remain[ed] persuaded thtte claimant could perform simple and routine tasks within the
parameters discussed earlier in [his] assessment of her residualfahctipacity’. Tr. 683,
712. Given that Dr. Russolillo did not treat Ms. Hersey regularly and only examined her once,
the ALJ appropriately gve little weight tdhis opinion.

Ms. Hersey argues that Dr. Russolillo’s assessment was mischaracserizeelied on
too much, but the record and the ALJ’s opinion do not support this arguntdatweight was
afforded to Dr. Rusdillo’s testimony, and it seems that it was used as a baseline to compare her
status at 2013, before receiving treatment, to her current status, after receatimgmtin

noting her condition has improved, the ALJ does not rely on Dr. Russolillo’s o@siotuch as

29



imply thatthe opinions of other medical professionals support the notion that her condition
improved.

But as noted abovejé ALJ failedto cite to which physicians or medical professionals’
opinions he relied on in making that conclusion.

Accordingly, remand is warranted.

2. APRN Dreyfus and Dr. Nissankds Assessments

The ALJ assigned partial weight A°RN Dreyfuss assessmerand did not specifically
discuss Dr. Nissanka’'s assessmé&nt 683, 713. Instead, the ALJ refers fo]éntemporaneous
medicalevidence support[ing] significant symptoms” around the same tilA@ BN Dreyfus’s
assessmentr. 683, 713; and cites to one page of a behavioral health progress note prepared by
Ms. McJunkins, ex. B14F—Behavior Health Progress Note, Tr. 664 (Ms. Hersey “continues to
exhibit serious and disabling symptoms related to depression and anxiety with marked
impairment in activities of daily living.Ms. Hersey’dreatment, starting in 2015, focused on
her substance abuse, “but her psychiatric symptoms were mostly mild, and not conglstent w
the marked extreme limitations assessed by nurse Dreyfus” in her Decemberg2di 4 re
684, 713. The ALJ references notes taken by Dr. Latif on July 7, 2015. Ex. B20F, Tr. 1501. Dr.
Latif noted mild anxiety and that she had no mild, meaning no imminent risk, tr. 1501, but the
page prior his notes, under acute risk factors, states “suicide attempts nigtérates00.

In making this determination, the ALJ relied ather “contemporaneous medical
evidencé but refers to two lines of notes from treatment providers who, at the time, hiadarot

treating Ms. Hersey as long as APRKeyfus?!!

I While previously it seems an APRN was not an acceptable medical ssegcindReid v. Astrug934 F. Supp.

2d 381 (D. Conn. 2012) (noting than an APRN does not fall within the category of accepdheal sources);

Kelly v. Berryhill No. 2:17CV-1703 (VLB), 2019 1332176, at *10 (D. Conn. Mar. 25, 2019) (the treating physician
rule did not apply to an APRN and so the APRN’s opinion was not entitled to controlling weithg to 20
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Accordingly, remand is warranteSee Jazina v. Berryhjl2017 WL 6453400, at *5 (D.
Conn. Dec. 13, 2017) (affirming assignment of partial weight where “a fair reading oLire A
decision suggests that he declined to assign controlling weight because he foundrige treat
physicians’ opinion to be inconsistent with etlevidence in the record”)

Likewise, althouglDr. Nissanka treated Ms. HersayMiddlesex Hospital and executed
a medical source statement for Ms. Hersey in December, Z01667-69, the ALJ failed to
discuss Dr. Nissanka’s recommendationthermedical source statement.

Accordingly,for this reason as well, remand is warranted.

3. Ms. Keeman’s Assessment

The ALJ assigned little weight to Ms. Keeman’s assessment. Tr. 686YI31Beeman
only saw Ms. Hersey for four sessions during a two-month period and “did not provide a
function by function assessment[.]” Tr. 686, 716. While Ms. Keeman may have noted Ms.
Hersey spoke of hopelessness and helplessness, “had diminished eye contact, speech and
depressed mood,” and that her cognitive processing may bawdropacted, Ms. Keemamly
cared for her during May and June of 2018. Tr. 686, 716.

Under the treating physician rule, the ALJ is required to provide “‘good’ reasons for the

weight given to a treating physicians opinion . . Halloran, 362 F.3d at 33. In 2018, Ms.

C.F.R. 8 404.1502), as of March 27, 2017, however, 20 C.F.R. § 404.1502(a)(7) included habraseced
Practice Registered Nurses as acceptable medical sources.

For claims filed before March 27, 2017, like Ms. Hersey's, 20 C.F.R. § 404.1527 gualeating opinion

evidence. Medical opinions are defined as “statements from acceptable medical satiredtett judgments about
the nature and severity of [] impairment(s), . . . . " and a treatingsdadefined as an “acceptable medical source
who provides . . . medical treatment or evaluation and who has, or has had, an ongoiegtretationship” with
the patient. 8404.1527(a)¢1Q). Section 404.1527 does not specify further restrictions or limits on the defiofti

an acceptable medical source. “Depending on the particular facts in a case, and afteg tqpfactors for

weighing opinion evidence, an opinion from a medical source who is not an acceptalokd smdice or from a
nonmedical source may outweigh the medical opinion of an acceptable medical soludmgribe medical

opinion of a treatingource.” § 404.1527(f)(1). Whether or not APRN Dreyfus is considered an dideaptdical
source, her treatment relationship with Ms. Hersey required closerreatéomiof APRN Dreyfus’s opinion.
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Hersey’s primary provider wd3r. Latif, who treated her over the course of two years for her
mental impairments and opioid abuse. Tr. 1498—16&dven Ms. Keeman'’s treating history
with Ms. Hersey, the ALJ provided good reason forassegnment of little weight.

Accordingly, there is no legal error and remanddsnecessargn this issue.

D. Substitution of Opinion

At each step, the ALJ, as a lay person, is not permitted to substitute his or her own
judgment for competent medical opinidtosa 168 F.3d at 79 (noting that the ALJ, as a lay
person, was “not in a position to know whether the absence of muscle spasms would in fact
preclude the disabling loss of motion described by [the dactdik assessmenifhornton v.

Colvin, No. 3:13€V-1558 (CSH), 2016 WL 525994, at *7 (D. Conn. Feb. 9, 2016) (“In the case
at bar, the ALJ decided to disregard a treating physician’s medical opinigthéhptaintiff] was
disabled because, in the ALJ’s lay view, the medical records did not support that medical
opinion. This runs counter to the Second Circuit authority, which disapproves of a non-physician
ALJ substituting his oher layjudgment, based upon a circumstantial critique, for competent
medical opinion.”).

Ms. Hersey argues that Dr. Decarli, an examiner for DDS, “rendér{gajpinion on
December 20, 2013 . . . without access to the majority of the treatment records” from June 2013
through September 2018. Pl.’'s Mem. at 21. She continues that, by adopting his opinion and
affording insufficient weight to subsequent treating sources, “the ALJ has in fachéecde

facto medical source of opiniond.

12«A physician who des not treat the plaintiff duringefperiod between her alleged onset date and [date of last
insured] does not qualify as a treating physicidiires v. Berryhill No. 3:18cv-01485(RAR), 2020 WL 38939,
at *6 (D. Conn. Jan. 3, 2020) (citiddonette v. Astrue269 F. App’x 109, 11213 (2dCir. 2008)).
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The Government argues that the ALJ’s decision to Divédecarli’'sopinion “partial
weight overall and generally rely[ ] upon its findings” was appropriate. Gov't Mem. &xr21.
Decarlibased his opinion on evidence available at the time of his opinion; it waseastined
and relied on record evidengewas Dr. Decarli’'s specialtyand Dr. Decalri’'s assessments
“were consistent with the ALJ’s own findings of mild to moderate linutetiat step three of the
sequential evaluationld. at 22.Becauséthe evidence shows that Plaintiff's symptoms
generally improved over time with treatmgrnit is reasonable that “nothing in the later treatment
notes compelled the ALJ to conclude that Dr. Decarli’s opinion was not consistiermi&vit
record as a wholeld. at 23.

The Court disagrees.

The ALJ gave partial weight to Dr. Decarli’s opinion because he agreed with his
assessment that Ms. Hersey “does not have marked or severe mental dhctitations or
psychiatric symptoms.” Tr. 687, 716. While “Dr. Decarli’'s opinion [may be] well reasamed
largely re[y] on the evidence of record[,]” Ms. Hersey received consistent treatment five years
following his evaluation and maintained muchden relationships with some of the medical
professionals treating her during that time. Tr. 687, 716.

The ALJ described why he relied on Dr. Decarli’s opinion, noting that it relied on record
evidence, and that he is a specidfisthe ALJ'srationale, however, fails to support a conclusion
that thisdoctor’s opinion should be entitled to more weight than other medical professionals who
treated Ms. Hersey and examined her more frequently than Dr. Decarli did.

Accordingly, remand isvarranted.

B For example, the ALJ writes, “Dr. Decarli’'s opinion regarding the clatrmaemaining mental functional abilities
largely supports my finding that while the claimant has mild to moderate Imfiemt&onal limitations, she does not
demonstate such severe or marked symptoms or functional limitations as to precludenheefforming work

with the parameters specified earlier in my discussion of her residualciualatapacity.” Tr. 687, 716.

33



E. Development of the Record

An ALJ has an “affirmative duty to compile a complete record” when ruling on
eligibility. Brown, 174 F.3d at 63ee also Vargas v. Astrudo. 09 Civ. 660§BSJ)(DF), 2011
WL 9518014, at *9 (S.D.N.Y. Nov. 8, 201t’Because dearing on disability benefits is a non-
adversarial proceeding, the ALJ generally has an affirmative duty to develop thesachtnvei
record.”) The ALJ must “not only develop the proof but carefully weighDiohato v. Sec’y of
Dep’t Health and Humane®vs, 721 F.2d 414, 419 (2d Cir. 1983hd district courthus
conducts “a plenary review of the administrative record to determine whethedesorsithe
record as a whole, the Commissioner’s decision is supported by substantial evidemzy.
Barnhart, 312 F.3d 578, 586 (2d Cir. 2002) (citiBgaw v. Charter221 F.3d 126, 131 (2d Cir.
2000)).

“A district court may set aside the Commissioner’s determination that a claimant is not
disabled only if the factual findings are not supported by ‘substantial evidence’ or itthioae
is based on legal errorShaw 221 F.3d at 131 (quoting 42 U.S.C.8 405(g)). In cases “[w]here
the Commissioner’s decision rests on adequate findings supported by evidence having rational
probative force,” the district court will not substitute its “judgment for that of dinenaissioner.”
Veing 312 F.3d at 586. And the district court may not “affirm an administrative action on
grounds different from those conducted by the agerdglVille v. Apfel 198 F.3d 45, 52 (2d
Cir. 1999).

Ms. Hersey argues the ALJ failed to develop the administrative record. Pl.’s M. a
In her view, the ALJ “should have either sought clarification from one or more ottteny

sources, or retained the services of a medical expert, to opine on the entire pededritid.
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Because there was a contradiction in the treating sources, the appropriate cactise @fas to
further develop the recortdl.

The Government respontisat Ms. Hersey “cites no authority for the proposition that an
ALJ must recontact a treating source or call a medical expert when the ALJ is not ‘persuaded’
by a treating source’s opinion[,]” a duty arises to contact a treating source only datiegr
saurce opinion were unclear. Gov't Mem. at 23. The Government concludes that there are
neither a condition which obligates nor a condition which permits an ALJ to obtain a medica
opinion are presenid. at 24.

The Court diagrees.

“The duty to develop the record sometimes demands that Alcimntaet treating sources
for clarification.” Edwards v. BerryhillNo. 3:17ev-298 (JCH), 2018 WL 658833, at *8 (D.
Conn. Jan. 31, 2018). The Code of Federal Regulations permits ALJs toaettadting
physicians to clarify the record, if after considering the evidence they canclotareanclusion
about a claimant’s disabilityd. at *9 (quoting 20 C.F.R. 8 404.1520b(b)(2)). And “[e]ven if the
ALJ had been justified in rejecting all ofetlmedical opinion evidence in the record, he would
have had a duty to develop the record by requesting additional medical opinion evidence.”
Caciopoli v. ColvinNo. 3:16€ev-949 (JAM), 2017 WL 3269075, at *6 (D. Conn. Aug. 1, 2017)
(citation omitted.

As a result, to the extent that, upon remand, the record does not provide a sufficient basis
for determining Ms. Hersey’s intellectual capacity and adaptive functioningaitoreto the 1Q
score identified for her as well as tlsggnificant cognitive limiations and pervasive information
processing deficits” already attributed to her in the record, Tr. at 460, the ALJ mhst furt

develop this recordsee Geckle v. Berryhitt018 WL 1472518, at *4 (D. Conn. Mar. 26, 2018)
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(“The Second Circuit has held that the ALJ’s duty to develop the record exists only when there
are ‘clear gaps’ in the record.” (citifRpsa 168 F.3d at 79)).
V. CONCLUSION

For the reasons explained above, Ms. Hersey’'s motiGRIBNTED . The decision of
the Acting Commissioner MACATED andREMANDED for rehearing and further
proceedings in accordance with this Ruling and Orflee. Acting Commissioner’s motion is
DENIED.

Consistent with this opinionh¢ Clerk of the Court shall change the defendant of the case
from Ms. Berryhill to Mr. Saul.

The Clerk of the Coutthenis respectfully directed to enter judgment for Mersey
remand this case to the Acting Commissioner for rehearing and further proceedings in
accordance with this Ruling and Order, and close this case.

The Clerk’s Office is instructed that, if any party appeals to this court theatemade
after the remand, any subsequent Social Security appeal is to be assigned to this judge

SO ORDERED at Bridgeport, Connecticuthis 23rd day of March, 2020.

/s/Victor A. Bolden

Victor A. Bolden
United StateDistrict Judge
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