Estate of Carol A. Kenyon v. L + M Healthcare Health Reimbursement Account et al Doc. 41

UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

ESTATE OF CAROL A. KENYON
Plaintiff,

V- No. 3:19¢v-00093(JAM)

L + M HEALTHCARE HEALTH

REIMBURSEMENT ACCOUNTet al,
Defendang.

ORDER GRANTING MOTIONSTO DISMISS

Carol Kenyon needed an emergency medical flight from Puerto Rico to Floridae So s
contacted an air ambulance operator, who in turn contacted her insurer, who in égrthstiat
the flight was a covered benefit. The air ambulance then flew Kenyon td&:I8veralmonths
later, it turned out that Kenyon’s insurer was only willing to pay about 5% of tlendulance
bill.

Kenyon'’s estate now seeks to recover what it claims are the benefits owedrddrer u
her insuranceolicy. It has asserted claims under both the federal Employee Retiremmemie
Security Act (“ERISA”), and for promissory estoppel under Connecticut Istatd he
defendants have moved to dismiss most of the claims, alleging that they are ndy plepded
against them angreemption| agree with defendants’ arguments and will therefore dismiss
CountOneas to defendant Triple Bue Card andCountsTwo, Three and Fourgainst all
defendantsThis case shall proceasdlelyonthe estate’s claim under Cdu@neagainst the

remaining defendants for wrongful denial of ERISA benefits.
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BACKGROUND

The following facts as alleged by the plaintiffthe complainare accepted as true for
purposes of ruling on defendants’ motion to dismiss. DodP#lntiff the estate of Carol
Kenyon is the insured and named beneficiary of the L + M Healthcare Healtbiregment
Account ERISA insurance plan. Doc. #1 at 211%2). Defendant L&M Healthcare was
Kenyon’s employernd. at 56 (128), and is a Connecticut company that sponsors the plan and is
ultimately responsible for paying claims under the pldrat 2(1 6). Defendant Anthem Blue
Cross Blue Shield is the plan administratbid. (T 2). Anthem is also the designated claims
administrator for the plarbid. (T 4). Defendant Trig@ S Blue Card is a Puerico company.
Ibid. (15). The estate alleges that the plan designated Triple S as the entity “to deejojecile
of the denial of benefits at issue in this matter,” and that Triple S “pargdipatand approved
the decisiommaking process and failed to process the appeal of the denial at issue iattdis' m
Ibid.

On March 13, 2017, non-party CustdmAmbulance was contacted about carrying
Kenyon on an emergency medical flight. at 34 (1112-13). CustomAibecame Kenyon’s
agent in obtaining reimbursement for the flightd. (1 12), and received preapproval from
Anthem to provide the flight as a medically necessary covered benefit under keeplgomnid.
at 4 (1114-15). CustomAir relied on this information to fly Kenyon from Puerto Rico to Florida
on March 161bid. (1116-17).

CustomAir then submitted a claim for benefits, billing the plan the customary and

reasonable amount of $437,324d. (1118-19). On September 5, the plan issued an explanation



of benefits that “substantially denied the claim” and reimbursed CustdorAinly $20,300.
Ibid. (120)!

Still working on behalf of Kenyon, CustomAir appealktl.at 5 (123). Apparently
working on the basis of the “Summary Plan Description,” which the comliéégies “states
that out-of-area appeals should be handled by the [Blue Cross] provider that irigated t
service,"ibid. (1 24), CustomAir first appealed to Triple S on Novembent2d. (1123-24).
Triple S refused to consider the appeal because it had not adjusted the origmaba({ 24).
An appeal was then made to Anthem on DecemBebi. (1123, 25). CustomAir followed up
after Anthem had not responded within 60 days, and was advised that Anthem would not process
the appeallbid. (1 25). CustomAir then contacted an Anthem vice president, who referred
CustomAir to Anthem’s risk management divisitimd. (1 25). Anthem’s risk management
division also did not process the appdaid. (1 26).

Eventually, Kenyon’s estate filed suit against the plan, Anthem, Triple S, akll L&
Healthcare. Doc. #1. The estate has asserted claims for wrongful denial dsheTd=HERISA,
id. at 7 (1140-47) (Coun©ne, breach of fiduciary duty under ERISH, at 7-8 (1148-43)
(CountTwo), equitable estoppel under the federal common law of ERtEAt 89 (1144-51)
(CountThreg, and promissory estoppel under Connecticut commonidaat 910 (1952-57)

(Count Four). Triple S has moved to dismiss Caumeon the ground that it is an improper

1 CustomAir received a $20,300 check on October 17. Doc. #1 &2.(1

2The complaint does not make it entirely clear who appealed to Anthem and Wieecomplaint first states that
“[p]laintiff appealed the substantial denial through the one mandatpeahpn or about.. December 5, 2017 (to
Anthem). CustomAir, as Ms. Kenyon's authorized representativencect to handle the appeal.” Doc. #15
(123). The complaint then states that “Ms. Kenyon then appealed to Antiréch did not respond within the
required sixty days. CustomAir then followed up .” Ibid. (1 25). Consequently, it is unclear whether it was
CustomAir that first contaetl Anthem on Kenyon'’s behalf on December 5, or whether it was Kenya@ifivene
first contacted Anthem, with CustomAir then following up on her WeBalcause the parties have not taken issue
with any distinction between Kenyon and CustomAir at thisestagwever, this ambiguity does not affect my
analysis of defendants’ motions.



ERISA defendant. Doc. #36-1 at 1. The remaining defendants have moved to dismiss Counts
Two, Threg andFour on the ground that they are inadequately pleaded and, in the case of Count
Four, preemptetly ERISA. Doc. #26-1 at 1, 9. The estate has consented to the dismissal of
CountTwo, Doc. #30 at 3, and Triple S has adopted the other defendants’ arguments as to
CountsThreeand Four. Doc. #36 at 1.
DISCUSSION

For purposes of a motion to dismiss for failure to state a cthernCourt must accept as
true all factual matters alleged in a complaint, although a complaint may not surkgse the
facts it recites are enough to state plausible grounds for ®def.e.qg Ashcroft v. Igbal
556 U.S. 662, 678 (2009im v. Kimm, 884 F.3d 98, 103 (2d Cir. 200& his “plausibility”
requirement is “not akin to a probability requirement,” but it “asks for more tharea she
possibility that a defendant has acted unlawfullgbal, 556 U.S. at 678. Because the focus
must be on whaacts a complaint alleges, a court is “not bound to accept as true a legal
conclusion couched as a factual allegation” or “to accept as true allegatioaetiddolly
conclusory.”Krys v. Pigott 749 F.3d 117, 128 (2d Cir. 2014). In short, my rolesinawing a
motion to dismiss under Rule 12(b)(6) is to determine if the complaip&rtfrom any of its
conclusory allegations-aleges enough facts to state a plausible claim for relief.

ERISA benefits taim againstTriple S (Count One)

Triple S argues that Coufneshould be dismissed against it because it is not a proper
defendant to a claim for benefits under asserted under ERISA § 502(a)(1)(B), 29 U.S.C
§ 1132(a)(1)(B). Doc. #3@&-at 6. The estate objects, arguing instead that Triple S is a claims

administrator ppperly subject to suit under § 502(a)(1)(B). | agree with Triple S.



The Second Circuit has recently clarified the scope of what kind of entitiesope p
defendants under 8§ 502(a)(1)(B). Although it had previously held that “only the plan and the
administrators and trustees of the plan in their capacity as such may lialiie,” Leonelli v.
Pennwalt Corp.887 F.2d 1195, 1199 (2d Cir. 1989), the Second Circuit has revised this view to
make clear that “where the claims administrator has ‘sole and absolute distoetiemy
benefits and makes ‘final and binding’ decisions as to appeals of those denialdpthe cla
administrator exercises total control over claims for benefits and is an appraj@fendant in a
§ 502(a)(1)(B) action for benefitsN.Y. State Psychiatric Ass’'n v. UnitedHealth Gii@8 F.3d
125, 132 (2d Cir. 2015). Because there is no dispute that Triple S was not a plan or plan
administrator, the question of Triple S’s role as a defendant turns on whethesxehased the
control over benefits necessary to be a proper defendant under § BjBjaRee ibid.
(discussing ERISA’s statutory text as silasto which types of entities may be sued under
ERISA, focusing instead on control of benefits under plan).

The estate argues that Triple S falls within this category. In its complaint e es
alleges that “the Plan designated Triple S as the entity to decide the appeal ofahaf den
benefits at issue in this matter,” and that Triple S “participated in and appife/€eecision-
making process and failed to process the appeal of the deissdi@f’ Doc. #1 at 2 (1 5).
Accordingly, the estate grounds its argument in the text of the plan, which | takantedral to
the estate’s complainkee Goel v. Bunge, Lt&20 F.3d 554, 559 (2d Cir. 2016). As the estate
sees it, Triple S’s role com&®m the plan’s “Blue Card” program. The plan provides Wiatn
a plan member travels outside the Anthem’s ordinary coveragé¢aar&enyon did)claims for
benefits may be processed through a “Host BluaBlue Cross Blue Shield affiliate with which

Anthem contracts. Doc. #37-1 at 52. One system for processing claims is throBglretard



program.bid. The plan provides that under the Blue Card program, when an insured receives
services within the Host Blue’s service area, “the Claims Administratortillifiusfill its

contractual obligations. But, the Host Blue is responsible for: (a) contraatimgts Providers;

and (b) handling its interactions with those Providdisd. The plan also provides that out-of-
state appeals must be filed “with the Host Plan,” meaning fppioVidersmust file appeals with
the same plan to which the claim was fileldl”at 57. On the estate’s understanding, this
contractual language establishas conjunction with the complaint—that Kenyon was outside
the Anthem service area whdmeswas in Puerto Rico, Triple S was the relevant Host Blue, and
that under the Blue Card program it was Triple S who exercised the requisitd ovat

Kenyon'’s claims for benefits to be a proper defendant to this action. Doc. #37 at 5-7.

Even assuming the adequacy of the estate’s other allegations to support tios posit
conjunction with its favored contract language, the estate’s position is still endbekause it
bypasses other important language in the plan. First, as Triple S cormuotl/qut, there is
substantial language in the pldnat significantly qualiesthe role of a Host Blu&eeDoc. #38
at 25. The sentence stating that the Host Blue is responsible for contractinghdhdda
interactions with its providers is immediately preceded by language providintthe Claims
Administrator will still fulfill its contractual obligationsand followed by language stating that
the amount an insured will ultimately pay for outawéa services is the lower of either the
charges a provider bills for services, or the price that “the Host Blue madkikshé/to the
Claims Administrator.” Doc#37-1 at 52.

Similarly, the provision stating that eaf-state appeals must be filed with a host plan is
preceded by language stating that “[tjhe Claims Administrator shall offegle shrandatory

level of appeal and an additional voluntary second level of appeal,” and followed lipa sec



headed “How Your Appeal will be Decided,” which goes on to discuss what takes\Maer
the Claims Administrator considers Your appeal.” Doc. #37-1 at J¢dg8talization in
original).

ERISA plans are contracts, and courts use “familiaasrof contract interpretation” when
addressing an ERISA plahifson v. INA Life Ins. Co. of N,Y333 F.3d 349, 353 (2d Cir. 2003)
(per curian). One such rule is that “the law of contract interpretation militates against
interpreting a contract in a way that rendemavision superfluous or meaningles®dnouvong
ex rel. Estate of Danouvong v. Life Ins. Co. of N.,A%9 F. Supp. 2d 318, 324 (D. Conn. 2009)
(internal quotation marks and citation omittesBe also Stern v. Oxford Health Plans, Inc.
2013 WL 3762898, at *11 (E.D.N.Y. 2013) (Bianco, J.). Accordingly, | am sensitive to the
distinction the plan draws betweaost Blue and clains administrator, and the plan’s plain
language vesting the clasnadministrator with the power to decide appeals, even #égpeals
are filed elsewheré&ee Burke v. PriceWaterHouseCoopers LLP Long Term Disah. %12n
F.3d 76, 81 (2d Cir. 2009p¢r curian) (“a court must not rewrite, under the guise of
interpretation, a term of the contract when the term is clear an unabigigleaned up)).

Moreover, | am also mindful of the plan’s provision titled “Reservation of Discraty
Authority.” Doc. #37-1 at 70. This section provides that “[tjhe Claims Administratdt save
all powers necessary or appropriate to carry out its duties in connection with theoapsrthe
Plan. . .. This includes, without limitation, the power to determine all questions arising under
the Plan, [and] to resolve Member appeals. The Claims Administrator's determination shall
be final and conclusive .. .” Ibid. Courts have recognized that clauses of this sort give the
desigrated clains administrator the sort of final and binding discretion that rnitakproper

party to suit under ERISASee, e.gSchuman v. Aetna Life Ins. C2017 WL 1053853, at *9-



*10, *13 (D. Conn. 2017). And so it is clear from the plan’s language that Ardkexaims
administratoiis a proper 8 502(a)(1)(B) defendant—a conclusion Anthem has not contested.

At the same time, the estate has not shbem, given this language vesting discretion
with Anthem and distinguishing the role of Host Blue and cladministrator, Triple S is an
appropriate defendant. It is true that the Second Circuit reserved deagsio “whether a claims
administrator thagxercises less than total control over the benefits denial process is an
appropriate defendant undeb@2(a)(1)(B).”N.Y. State Psychiatric As$'i98 F.3d at 132 n.5.
But trial courts within this Circuit have spoken to this issue, and have done ssteathgi a
claims administrator withonly some discretior-but no final control over appeals—is not an
appropriate defendant undeb@2(a)(1)(B).See, e.gGallagher v. Empire HealthChoice
Assurance, In¢339 F. Supp. 3d 248, 254-55 (S.D.N.Y. 2018) (collgctiases)Moses v.
Revlon InG.2016 WL 4371744, at *3 (S.D.N.Y. 2016) (Sullivan, J.). Therefore, even though the
estate allegethat the plan designated Triple S as a ctanministrator, the text of the plan itself
does not show Triple S to have had the discretion that would make it a proper deferidant
capacity as a claims administrator.

This is not to say that no allegations could ever show Triple S to be a proper defendant.
The Second Circuit’s focus ew York State Psychiatric Assoamativas on a potential
defendant’s degree of control over the ERISA benefits process, not simplipehthkt a
potential defendant wore under an ERISA pB@e798 F.3d at 132-33. The Supreme Court has
observed that ERISA’s analogous@2(a)(3) “makesio mention at all of which parties may be
proper defendants—the focus, instead, is on redressiragtloe practicewhich violates any
provision of ERISA.”Harris Tr. & Sav. Bank v. Salomon Smith Barney,,IB80 U.S. 238, 246

(2000) (cleaned up). And the Ninth Circuit has, extending caselaw that reli¢aros Trust



see Cyr v. Reliance Standard Life Ins.,@4.2 F.3d 1202, 1205-06 (9th Cir. 2011) (en banc),
held that tle factoplan administrators that improperly deny or cause improper denial of
benefits” may be sued unde682(a)(1)(B).Spinedex Phys. Therapy USA Inc. v. United
Healthcare of Ariz., In¢.770 F.3d 1282, 1297 (9th Cir. 2014).

But the estate has not made thosel& of allegations here. Rather, the extent of the
estate’s allegations outside the scope of the plan are that Triple S “ptatidipand approved
the decisiommaking process and failed to process the appeal of the denial at issue iattdis' m
and that Triple S “refused to consider the appeal because it did not adjust thé cagma
Doc. #1 at 2, 5 (111 5, 24). These sorts of conclusory allegations of some partial control do not
show Triple S to have acted as anything approaching even tred Bbeandard ofle factoplan
administratorSee Bushell v. UnitedHealth Grp. In2018 WL 1578167, at *8 (S.D.N.Y. 2018)
(citing and distinguishingitzin v. Anthem, Inc2018 WL 501543, at *2-*3 (C.D. Cal. 2018)
(detailed allegations of control establdafacto plan administrator)). Accordingly, absent
allegations that could show Triple S to be a proper defendant under § 502(a)(1)(B), ¢he estat
cannot state a plausible ERISA claim against Triple S. | will therefore grgaié S’s motion to
dismiss CounOneagainst it.

ERISA estoppel clainfCount 111)

A claim for equitable estoppel under ERISA must plead “(1) material repatisent2)
reliance and (3) damagd,&e v. Burkhart991 F.2d 1004, 1009 (2d Cir. 1993), while an ERISA
plaintiff “must satisfy four element® succeed on a claim of promissory estoppel: (1) a promise,
(2) reliance on the promise, (3) injury caused by the reliance, and (4) an injustecpromise
is not enforced.Devlin v. Empire Blue Cross & Blue Shig¥4 F.3d 76, 85 (2d Cir. 2001)

(cleaned up). Under either theory of estoppel (equitable or promisaqguigintiff must also



plead “facts sufficient to satisfy an extraordinary circumstances requirérni®dt, see also Lee
991 F.2d at 1009.

Defendants argue that the estate haseged extraordinary circumstances. Doc. #26-1
at 1115; Doc. #36 at 1. The estate unsurprisingly disagrees, pointing to its allegation that
“[e]xtraordinary circumstances exist because CustomAir has been paid less tbathB%ost
of the service it mpvided in reliance of Defendants’ express promise of coverage after inducing
CustomAir to perform the service by providing a pre-authorizatisae€Doc. #30 at 5 (citing
Doc. #1 at 9 (1 50)).

Of course, the mere words “extraordinary circumstances” deatisfy this element, as |
am “not bound to accept as true a legal conclusion couched as a factual alle§agoigbal
556 U.S. at 678. Rather, | am mindful that courts in this Circuit generally requimgffdéto
allege either intentional inducemteor deception, inuring to the benefit of the defendant.”
Warren Pearl Constr. Corp. v. Guardian Life Ins. Co. of A2008 WL 5329962, at *5
(S.D.N.Y. 2008) see also Turcotte v. Blue Cross & Blue Shield of Mass,,2008 WL
4615903, at *8 (S.D.N.Y. 2008) (Sullivan, J.).

The estate argues that its claim should nonetheless be allowed to proceed because
“Defendants’ motivation for [misrepresenting the scope of its coveragejussdion of fact.”

Doc. #30 at 5But the trouble for the estate is that it has not alleged anything about defendants’
motivations to allow an inquiry into intentional inducement, let alone intentional indutéone
benefit defendantSeeDoc. # 1 at 4, 9 (1 146, 4550). At the same timehé mere allegation

that the estate only received pennies on the dollar for its claim does not lasdup
“extraordinary circumstanceh the face of decisions finding no extraordinary circumstances

when insurers fully deny coveradggee Turcotte2008 WL 4615903, at *&ee also Aramony v.

10



United Way Replacement Benefit Blaf1 F.3d 140, 152 (2d Cir. 1999) (extraordinary
circumstances require conduct beyond ordinary elements of estoppel claim)taibdéas not
pointed to anything else in its compiaito support an allegation that extraordinary
circumstances exist, so in light of my conclusion that the allegationsiatdesnot plausibly
allege the existence of extraordinary circumstances, | will dismiss the'esfaim for estoppel
under ERISA®

Connecticut promissory estoppel clai(@ount 1V)

The estate has also sued defendants for promissory estoppel under Connecticut la
plaintiff claiming promissory estoppel under Connecticut state law must prptreafthe
defendant did or said something intetide induce another party to believe that certain facts
existed and to act on that belief, (2) that the plaintiff changed its position based orati®se f
and (3) that doing so incurred some injusge McKinstry v. Sheriden Woods Health Care Ctr.,
Inc., 994 F. Supp. 2d 259, 266 (D. Conn. 2014).

To establish the first element, the plaintiff must “allege facts to show ‘the exdsbéac
clear and definite pmisewhich a promisor could have reasonably expected to induce
reliance.”” Ibid. (citing Daimlerchrysler Ins. Co., LLC v. Pambianchit2 F. Supp. 2d 410, 426
(D. Conn. 2011))see also Stewart v. Cendant Mobility Servs. G@@7 Conn. 96, 104-05
(2003). At the outset, the complaint does not allege any facts showing that Triple ®leait a r
approving the emergency flight or in telling CustomAir that the flight had bgemeed see
Doc. #1 at 4 (11 14, 15) (alleging that Anthem approved and authorized the flight and that
“[d]efendants” informed CustomAir the flight was approved). Accagtyinl will dismiss the

Connecticut promissory estoppel claim against Tripler$ack of any allegation that it made a

3 Because | dismiss the estate’s claim on this basis, | do not consider defepdssmption or unreasonable
reliance arguments as to the ERISA estoppel cl@geDoc. #261 at 911, 1516.

11



clear and definite promise of coverageeAesthetic & Reconstructive Breast Ctr., LLC v.
United HealthCare Grp., Inc367 F. Supp. 3d 1, 5 (D. Conn. 2019).

The remaining defendants argue that the statetamissoryestoppel clainis
preempteds to themunder ERISASeeDoc. #26-1 at 9. | agree.

Because this lawsuit began in federal court, defendants are seeking to invokgatipreem
under ERISA § 514(a), 29 U.S.C. § 1144&ge Aestheti@67 F. Supp. 3d at 6. A defendant
may invoke $14(a) defensively to preempt and defeat any state law claims that “relate” to an
ERISA plan.See29 U.S.C. § 1144(af5obeille v. Liberty Mut. Ins. Cp136 S. Ct. 936, 943
(2016).As applied to common law causes of action, courts determine whether a statriaw cl
“relates” to an ERISA plan by looking to whether the claim has an impermissilie€’ction
with” an ERISA plar—that is, whether the claim would “govern[]..a central matter of plan
administration,” “interfere[] with nationally uniform plan administration,” torte an ERISA
plan to adopt a certairtlseme of substantive coverage or effectively restrict its choice of
insurers.”Gobeillg 136 S. Ct. at 94%ee AesthetjB67 F. Supp. 3d at 7 & n.4. Putting this
framework into practice, the Second Circuit has noted “a reluctance to firBAgRéemption
where state laws do not affect the relationships among the core ERIS@ésélikie beneficiaries
and administrators, and a tendency to find preemption of “state laws affectirejehaidation
of eligibility for benefits, amounts of benefits, or means of securing unpaiditsentevenson
v. Bank of N.Y. Co., Ind509 F.3d 56, 59-61 (2d Cir. 2010).

Under this rubric, whether § 514 preempts a claim for promissory estoppel depends on
the position of the plaintiff who assertsTitie estateorrectly pants out that ifMcCulloch
Orthopaedic Surgical Services, PLLC v. Aetna,|867 F.3d 141 (2d Cir. 2017), the Second

Circuit held that in the analogous context of 8 502 preemption, ERISA did not preempt the

12



promissory estoppel claim of a doctor who hadbesn assigned a patient’s benefits and sought
pre-approval from an ERISA plaihd. at 151-52. And irAestheti¢c | foundMcCullocHs

reasoning to be one persuasive factor in holding that neither did § 514 preemgsasigoed
doctor’s promissorgstoppel claim against an insurgee367 F. Supp. 3d at 8-10.

But as | noted iestheticthe assignment in each case matteBee. idat 8. In this case,
the plaintiff is not even a thirgarty medical provider, but rather the estate of Kenyon herself,
suing on the basis of a dispute over the scope of Kenyon’s own right to benefits under.the pla
SeeDoc. #1 at 34 (1112-15) (alleging defendants dealt with CustomAir as Kenyon’s agent);
Doc. #3741 at54-55 (authorizing assignments of benefits). The Second Circuit habaaid
beneficiaries are “core ERISA entities” falling within the scope 514 preemptionStevensaon
609 F.3d at 59. And in line with this conclusion, courts in this Circuit have repeatedly held that
where an ERISA beneficiaryor a medical provider assigned a beneficiary’s rights under
ERISA—invokes stateommon law to challenge the denial of a claim for fie)e&8 514
preempts the claingee Chau v. Hartford Life Ins. C4.67 F. Supp. 3d 564, 568, 571-72
(S.D.N.Y. 2016)Star Multi Care Servs., Inc. v. Empire Blue Cross Blue Sheeld Supp. 3d
275, 291 (E.D.N.Y. 2014) (Bianco, J.).

McCullochcounsels aimilar result.McCullochapplied the Supreme Court’s two-prong
framework fromAetna Health Inc. v. Davileb42 U.S. 200 (2004), to reach its conclusions on
§ 502 preemptiorSee857 F.3d at 145-46. The parties here agree that both steps of the first
prong are metthat is, the estate is capable of bringing a claim un®&28nd has done sBee
Doc. #30 at 7-8McCulloch 857 F.3d at 14@8. That leaves the remaining aspect of the
analysis: whether the estate’s claim implicates some “other independent kyga88u F.3d at

150. The claim does not. TihcCullochcourt held that an independent duty was created when

13



the doctor who sought the insurer’s approval “was not a valigressof the plan,” “had no

preexisting relationship with Aetna,” “was not required by the plan t@ppeeve coverage for
the surgeries that he performed,” and “called Aetna for his own benefit to ddutieewhe
would accept or reject a potential gati who sought his out-of-network services.” 857 F.3d at
150-51.

Here,by contrastCustomAir was acting as Kenyon'’s agent or assignee, Doc. #1 at 3-4
(112), and Kenyon had a preexisting relationship with defendants. Moreover, the plan
unambiguously provided (in boldfaced, edlpitalized type) that when it came to air ambulance
services, if a patient or neametwork provider failed to “obtain the required precertification, a
$500 or 50% penalty w[ould] apply.” Doc. #37-1 at24nd to he extent that CustomAir might
have been concerned whether, for its own sake, to accept a patient for out-of-netwoek ser
would be CustomAir who would have to seek redress for its own irfes.Spokeo, Inc. v.
Robins 136 S. Ct. 1540, 1547-48 (2016).

Accordingly, | am persuaded that the estate’s Connecticut promissory é¢sfappes
preempted as a collateral claim for benefits that could upset the federalizesaiptamong
core ERISA entities. | will therefore dismiss the claim as toeatlaining defendants.

The estate’s request for leave to amend

In its brief in opposition to Triple S’s motion to dismiss, the estate briefly reqleeste

to file an amended complaint if | find that its allegations fall short. Doc. #3-Bal fie parties’

prior scheduling order did not did not anticipate any nedilet motions to join additional

4 Rather thaMcCulloch the facts of this case are closer to thoddafitefiore Medical Center v. Teamsters Locall
272 642 F.3d 321 (2d Cir. 2011). There, a medical provider sued as assignee tadrits geenefitssee idat 330,
disputing preapproval calls it had made to the patients’ insucerat 332.The Court noted that where a pre
approval process wasxXpressly required by the terms of the Plan ifs&lfvas “inextricably intertwined with the
interpretation of Plan coveragnd benefits ibid., and therefore subject to preemption.

14



parties or amend the pleadings, and the parties have waited to commence disdi\tkey un
resolution of these motions to dismiss. Doc. #31 at 5. Where a plaintiff wishes to amend a
complaint after the deadline a schedglorder imposes for doing so, a court must balance the
lenient policy toward amendment of Rule 15(a) against the policy of Rule 16(b) thaitalguip
order should not be modified except for caigee BPP lll., LLC v. Royal Bank of Scotland Grp.
PLC, 859 F.3d 188, 195 (2d Cir. 2017). If the estate still wishes to file an amended complaint, it
should file any motion to do so within one week of this order, and defendants should file any
opposition within one week thereafter.
CONCLUSION

For the reasons set forth above, defendantgionsto dismiss(Doc. #26; Doc. #36are
GRANTED. The claim for ERISA benefits under § 502 (CoOmig) may proceed against all
defendants except Triple S. All other claims are DISMISSED.

It is so ordered.

Dated at New Haven thithday ofAugust2019.

[sleffrey Alker Meyer
Jeffrey Alker Meyer
United States District Judge
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