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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

______________________________________________________ X
MELISSA CAMAROTA :. 3:19CV 0133(RMS)

V. -

COMMISSIONER OF :

SOCIAL SECURITY : DATE: JANUARY 13, 2020
______________________________________________________ X

RULING ON THEPLAINTIFF"'S MOTION FORORDER REVERSING THE
COMMISSIONER’S DECISION AND ONTHE DEFENDANT S MOTION FOR AN ORDER
AFFIRMING THE COMMISSIONERS DECISION

This action, filed under 8§ 205(g) of the Social Security Act, 42 U.S.C. § 405(g), seeks
review of a final decision by the Commissioner of Social Security [“SSA"Viderthe plaintiff
disability insurance benefits ['DIB and Supplemental Sectyilncome [“SSI"]

l. ADMINISTRATIVE PROCEEDINGS

OnJune B, 2015 theplaintiff filed applicatiors for DIB and SSlclaimingshe has been
disabled sinceseptember 2, 2014due to“epilepsy, irregular heartbeat, neck fused, and back
problems.”(Certified Transcript of Administrative Proceedings, daedil 1, 2019[“Tr.”] 199-
213, 24). The paintiff’s application was denied initiaJlgTr. 120-129)and upon reconsideration
(Tr. 145-163. On November 2, 2017a hearing was held beforeddinistrative Law Judge
(“ALJ”) Barry H. Best at which the plaintifand a vocational expert testified. (B#4-57). The
plaintiff was represented bgn attorney. [d.). On December 28, 2017he ALJ issued an

unfavorable decision denying the plaintiff's claim for benefits. (3-25. On November 26,

1 At the hearing, the plaintiff amended the alleged onset date to Feh&i2015(Se€eTr. 38 (“Ms. Camarota and |
have discussed changing the alleged onset dathe actuallstopped working . . . February 18, 2015.)).
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2018 the Appeals Council denied tp&intiff’'s requestor review, thereby rendering the ALS)’
decision final (Tr. 1-5).

OnJanuary 29, 2019heplaintiff filed her comphint in this pending action (Doc. Nb).
OnJanuary 31, 2019, the parties consented to the jurisdiction of a United States kadisige
and thecase was transferred tioe undersigned(Doc. No.7). On April 1, 2019 the deéndant
filed the adninistrative transcript(Doc. No. 8).The plaintiff filed ker Motion to Reversen July
9, 2019, (Doc. No.16), with brief in siypport, (Doc. No.16-1[“Pl.’s Mem.”]), and Statement of
Material Facts(Doc. No. 162). On September 1,8019, the defendant filedisiMotion to Affirm,
(Doc. No.1), with brief in support(Doc. No.19-1 [‘Def.’s Mem.”]), and Statement of Material
Facts (Doc. No. 192). For the reasons stated beldhe plaintiff’s Motionto ReverséDoc. No.
16) is GRANTED, and the defendant’s Motion to Affirm (Doc. No.)19 DENIED.

Il. FACTUAL BACKGROUND

The Court presumes the parties’ familiarity with the plaintiff's medical histohyclwis
discussed in the parties’ respective Statement of Facts. (Docl®®s192). Though the Court
has reviewed the entirety of the medical record, it cites only the portions adcibrel that are
necessary to explain this decision.

The plaintiff testified at a hearing befaitee ALJ on November 2, 2017. (Tr. &¥).2 At
the time of ths hearing, the plaintiff waghirty-nine years oldandliving with her husband and
eightyearold son in a seconffoor apartment. (Tr. 3940). Shehad toclimb stairs to reach her

apartment. (Tr. 40Shegraduated from high school and qoleted two years of collegbut ste

2The original page nine of the hearing transcript is missing from teedidmoking at the next page, it appears that
the plaintiff andthe ALJ may have discussed Dr. Dougherty, the plaintiff's treatingiplays on the missing page.
(SeeTr. 42 (“Are you getting ongoing medical treatment from soyratieer than Dr. Doorti [sic] . . .”). The missing
page is not necessary to the Court’s decision granting the plaintidtion.
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did not obtain a college degreéd.J. Shehad not worked since February 2015. (Tr. 8he
previouslyworked as a manager in a dbngt shopand as a catering managgd.).

The plaintiff testified that sheags Nurse PractitionelKim Kurey every four weeks for pain
managementMs. Kurey did “trigger point shots” in her neck and back and presdriber
medication. (Tr. 43).The plaintiff testified that she Hathe following medication regimen:
extended release OxyContin, Oxycodone, Methocarbamol (a muscle relaxeigtal gfior
epilepsy), Gabapentin for neuropathy, and amitriptyline for migraines. (#53&he also aw
Dr. StefanaPecher for medicinal marijuanwhich she usktwo to threetimes a dayand Dr.
Olivia Coiculescuor her epilepsy(Tr. 44).She testified that Dr. Coiculesewould “send] [her]
for [her] nerve conduction tests.ld(). She alsaestified that she recently had a series of three
shots for ocular headaches. (#8). When asked about side effects from her medications, the
plaintiff testified that thekept her awakandmade her unable tooncentrate(Tr. 45).

According to the plaintiffshe “usually[got] about three hours of sleep” andke up
around 7:00 a.mld.). Shewould “lay on [her] heating pad, probably for about an hour or so.”
(Id.). She then held her son with his studies; he is “homeschooled because [she] cannot
physically bring him to school.” (Tr. 46). Her husbamauld makelunch and dinner before hdtle
for work so that sheould“just warm things up.”I¢.). She showed “probably twice a week”
with her husband’s helpld.). She dd not do any of the food shopping, sweeping, vacuuming, or
washing dishes, but sh&dold laundry. (d.). She watcha&“about an hour and a half” of television
a day. (Tr. 47). She also read and plixyames on her phone butisghot use a computeid(). She
would drive“every couple months.’ld.). The plaintiff testified that the most she could lift or carry
would be “about seven pounds”; if she tried to lift more than seven pounds, she would “be in

excruciating pain” and “[p]ossibly fall.” (Tr. 48). She also testified that\would only be able to



stand or walk for “about 10 or 15 minutes” before needing to sit down, and that she would only be
able to sit for “the same.ld.).

The plaintiff testified that in early 2014, while she was working, she began having
problems at work. (Tr. 49). She started “dropping things” and she “wasn’t@abtencentrate.”
(Id.). She also missed worked “[s]everal times” unexpecteddy). (When asked about her
epilepsy, the plaintiff testified that sh@ok Lamictal and aw her neurologist “every couplef]
monts.” (Id.). The medication had been helping, but she had recently had a seizure in her sleep.
(Id.). She similarly testified that her migraines had “gotten a little bit better,” butahatit six
months ago” she started getting “really bad ocular headdc{rr. 50). As to her neuropathy, the
plaintiff testified that it had gotten worse after her second surgearys51J.

Kenneth R. Smith, a vocational expg€NE”) , alsotestified at the plaintiff's hearing he
VE testifiedthat the plaintiff's past work as a doughnut shop managerespondd with “fast
food services manager,” a skilled occupation typically performed at the ligtitamal level but
performed at the medium exertional level as reported by the plaintiff. 3l & testified thathe
plaintiff's past work as a catering manager correspdmwdth “food service manager,” also a
skilled occupation typically performed at the light exertional leelughthe plaintiffhad“noted
lifting and heavy exertional rangeefuent lifting of 50 pounds.” (Tr. 53-54).

The ALJ then asked the VE to assume the following hypothetical individual: an individual
of the plaintiff’'s age, education, and work background, with &tirohsof no more than occasional
climbing, balancing, stooping, kneeling, crouching, crawlimgwork on scaffolds or ladders or
ropes and no work that requires activity at or above shoulder.lEMel54).Such individual would

also be limited by pain or effects of medication to uncomplicated tasks thanaistent with the



elements of unskilled work activityfld.). The ALJ asked the VE to address both light and
sedentary exertional levelghen answering the ALJ’s questionisl.).

In response to questioning, the VE testified that the hypothetical individual desdrived a
could notperform the plaintiff's past work. (Tr. $4The hypothetical individual, if limited to the
light exertional level, couldperform the occupationsf general office clerk, office helper,
assembler, and packageld.). If limited to the sedentary exertional level, the hypothetical
individual could perform the occupationfassembler and inspectold.j. Whenasked whether
the hypothetical individual, witanadditional limitation of not more than occasional handling and
fingering, could perform the jobs referenced above, the VE answered in the ne@at&®).(The
VE alsotestified that one abseneachmonthwastolerable and that an individual wheas off
taskten percenbr more during the workdayauld have difficulty “keeping up with the job and
ultimately, holding on to the job.” (Tr. 56). Finally, the VE testified that none opfesious
answers would chae if the hypothetical individual was not able to work at unprotected heights,
operating dangerous, moving machinery or driving heavy equipment on the job. (Tr. 56).

[I. THE ALJ'S DECISION

Following the fivestep evaluation processhe ALJ found thatteplaintiff met the insured

status requirements through March 31, 2qQT8. 18), and thathe plaintiff had notengaged in

3 An ALJ determines disabilitysing a fivestep analysisSee20 C.F.R. § 404.1520. First, the ALJ must determine
whether the claimant is currently workirfgee20 C.F.R. § 404.1520(a)(4)(ilf the claimant is currently employed,
the claim is deniedd. If the claimant is not working, as a second step, the ALJ must anfak@ing as to the existence
of a severe mental or physical impairment; if none exists, the claim ideiged See20 C.F.R. § 404.1520(a)(4)(ii).

If the claimant is found to have a severe impairment, the third step is tamthp claimahs impairment with those

in 20 C.F.R. Part 404, SubpartAppendix 1 of the Regulations [the “Listings3ee20 C.F.R. § 404.1528)(4)(iii);
Bowen v. Yuckertt82 U.S. 137, 141 (198 Balsamg 142 F.3d at 780. If the claimaris impairment meets or equals
one of the impairments in the Listings, the claimant is automaticallyidmyes disabledSee20 C.F.R. §
404.1520(a)(4)(iii) see also Balsamd42 F.3d at 80. If the claimastimpairment does not meet or equal one of the
listed impairments, as a fourth stepe will have to show thahe cannot performer former work.See20 C.F.R. §
404.1520(a)(4)(iv). If the claimant sheshe cannot performerformer work, the burden shifts to the Commissioner
to show that the claimant can perform other gainful w@&e Balsamol42 F.3d at 80 (citations omitted).
Accordingly, a claimant is entitled to receive disability benefits ohkhé showsshe cannot performer former
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substantial gainful activitgince February 18, 201Beramended alleged onset dgfEr. 18, citing
20 C.F.R. 88 404.157dt seqand 416.97 &t seq).

At step two, the ALJ concluded that the plaintiffiliae severe impairmentd status post
cervical fusion and seizure disorder versus pseudoseizure digdmder, citing 20 C.F.R. 88
404.1520(c) 416.920(c), but thatshe dd not have an impairment or combination of impairments
that met or medically equadthe severity of a listed impairment in 20 C.F.R. Part 404, Subpart P,
Appendix 1. (Tr.19, citing 20 C.F.R. §§ 404.1520(d), 404.15264.1526, 416.920(d), 416.925,
416.926). He also found that the plaintiff's history of a thyroid nodule, reflux, and anesta
nonsevere impairments. (Tr. 19)he ALJdeterminedafter careful consideration of the entire
record,thatthe plaintiff hal the residual functional capacity ['RFC”] to perfotight work, but
with limitations: “[she] is able to occasionally climb, balance, stoop, kneel, lciand crawl but
can never climb ladders, ropes and scaffolds”; “[she] should not be exposed to unprotebted heig
dangerous machinery and automotive equipment”; “[she] should not perform work at or above the
shoulder level”; “due to pain and medications, [she] is limited to maintaining mwaten and
attention for uncomplicated work, consistent with ‘unskilled’ work tasks, over an eighiviookir
day, assuming short work breaks on average every two hours.” (Tr. 19).

The ALJ found that the plaintiffwas not able to performher past relevant worlas a
doughnut shop manager catering manage(Tr. 23, citing 20 C.F.R. § 404.1565)he ALJ then
noted that the plaintifivas37 yearsold and therefore “younger individualage 1849,” that she
had at least a high school education, and that she was able to communicatesim Ehgl24).

The ALJindicatedthat “[tJransferability of job skill§wag not material to the determination of

employment, and the Commissioner fails to show that the claimant campeifernate gainful employmer8ee20
C.F.R. 8 404.1520(a)(4)(v3ee also Balsamd42 F.3d at 80 (citations omitted).



disability because using the Medidabcational Rules as a framework supped a finding that
the plaintiff was not disabled,” whether or not the claimant has transferrable job’s[itlg. The
ALJ found that there were jobs existing in the national economy that the plaintiff cofdchpe
including those ofoffice clerk, assembler, and packagéd.)( Accordingly, the ALJ concluded
that the plaintiff was not under a disability frofebruary 18, 2015, through the datetloé
decision December 28, 2017Tr. 24-25, citing 20 C.F.R. § 404.1520(Qq)).

II. STANDARD OF REVIEW

The scope of review of a Social Sety disability determination involves two levels of
inquiry. First, the court must decide whether the Commissioner applied the cegedgirinciples
in making the determination. Second, the court must decide whether the determination teguppor
by substantial evidencé&ee Balsamo v. Chater42 F.3d 75, 79 (2d Cir. 199&)tation omitted).
The ourt may “set aside the Commissioner’s determination that a claimant is not disalyléd
the factual findings are not supported by substantial evidence or if the decisasedon legal
error.” Burgess VAstrue 537 F.3d 117, 127 (2d Cir. 2008) (internal quotation marks & citation
omitted); see also42 U.S.C. 8§ 405(g). Substantial evidens evidence that a reasonable mind
would accept as adequate to support a conclusion; it is more than a “mere sdritiiartdson v.
Perales 402 U.S. 389, 401 (197{gitation omitted)see Yancey v. Apfel45 F.3d 106, 111 (2d
Cir. 1998) (citation amitted). The substantial evidence rule also applies to inferences and
conclusions that are drawn from findings of f&e Gonzalez v. Apf@3 F. Supp. 2d 179, 189
(D. Conn. 1998jcitation omitted)Rodriguez v. Califanct31 F. Supp. 421, 423 (S.D.N.Y. 1977)
(citations omitted)However the court may not decide facts, reweigh evidence, or substitute its
judgment for that of the Commission&ee Dotson v. Shalala F.3d 571, 577 (7th Cir. 1993)

(citation omitted). Instead, the court must scrutinibe tentire record to determine the



reasonableness of the ALJ’s factual findingee id.Furthermore, the Commissioner’s findings
are conclusive if supported by substantial evidence and should be upheld even in thodestases
the reviewing court might have found otherwiSee42 U.S.C. § 405(g)see also Beauvoir v.
Chater, 104 F.3d 1432, 1433 (2d Cir. 199citation omitted) Eastman v. Barnhar41 F. Supp.
2d 160, 168 (D. Conn. 2003).

V. DISCUSSION

The paintiff first argues that the ALJ failed to develiily the record. (Pl.’'s Mem. at 4).
According to the plaintiff, the administrative recagdnissinga portion ofher treating neurologist
Dr. Coiculescu’snedical recordgld.). The plaintiffalsoargues that the recorslmissing certain
medical records from Dr. Dohertthe plaintiff's treating neurosurgeomd.(at 56). Additionally,
the plaintiff argues that the ALJ’'s RFC assessment was not supported laysabsvidence. The
plaintiff spedfically argues that “the evidence does not support a finding that [the filaivds
capable of such extensive use of her upper extremities.” (Pl.'s Mem. at 7).

The defendant responds thia¢ ALJadequately developed the recaddthe fact that the
plaintiff was represented by counsel at the hearing precludes her fsamgnow that the record
before the ALJ was incomplete or that medical records were mis@iej.’s Mem. at4-7). In
addition, he defendantlaimsthat substantial evidence from a developed record supports the

ALJ’'s RFC assessment. (Def.’s Mem7atl).

A. THE ALJFAILED TO DEVELOP THE RECORD

On appeal, this Court must “conduct a plenary review of the administrative record t
determine if there is sutatial evidence, considering the record as a whole, to support the
Commissioner’'siecision and if the correct legal standards have been apMedah v. Astrug

569 F.3d 108, 112 (2d Cir. 2009) (citation and internal quotations omitted). The issue of whether



an ALJ has satisfied his obligation to develop the record is one that “must be addreased as
threshold issue.Downes v. ColvinNo. 14CV-7147 (JLC), 201%VL 4481088, at *12 (S.D.N.Y.
July 22, 2015).

A “hearing on disability benefits is a naalversarial proceeding,” and as such, “the ALJ
generally has an affirmative obligation to develop the administrative rédecez v. Chater77
F.3d 41, 47 (2d Cirl996) (citation omitted). This duty exists even when, as in this case, the
plaintiff is represented by counsdt. (citation omitted).An ALJ, however, is “required
affirmatively to seek out additional evidence only where there are obvious gap®e i
administrative record.’Eusepi v. Colvin595 Fed. App’x. 7, 9 (2d Cir. 2014)Even if the ALJ’'s
decision might otherwise be supported by substantial evidence, the Court cannot reach this
conclusion where the decision was based on an incomplete reldtmm@du v. Berryhil] No. 17
CV-396 (JCH), 2018 WL 1316197, at *4 (D. Conn. Mar. 14, 2018).

Here,the plaintifffirst argues thaherrecords fromDr. Coiculescuafter September 2016
are missing. In support of this assertion, the plaintiff pointheéoNovember 2017hearing
testimony.When askedf shewas receiving “regular medical care” from “[a]nyone else” “at this
time,” shetestified that Dr. Coiculesavas her “regular neurologt” (SeeTr. 44 (“I have a
neurologist that | see . . . for my nerve conduction tests and stuff like that, whishHad”;
naming Dr. Coiculesci as her neurologis8) review of the record reveals that Dr. Coiculescu’s
office responded to the plaintig April 3, 2017 request for all records from “7/8/16 to present”
April 17, 2017, providing records reflecting visits only up to September 21, 2016. (T¥1228Y.
Nothing in the record indicates thahyonecontacted Dr. Coiculescu to requés¢ plaintiff's

records from April 2017 to November 20INor did the ALJ and casel discussuchrecords at



the hearing.Thus, although neither side has confirméddr existence it appears that Dr.
Coiculesci may have records that were not included in the administrative record.

The plaintiff similarly argues that Dr. Doherty’s rexs from late 208 and 2017 are
missing relying on a reference in the record to a November 2016 “appointment with neigalsurg
group” for which no treatment notes appeared in the re(®kt Mem. at-6). The plaintiffnotes
that “Exhibit B14F. . . contairjs] the most recent medical treatmaotes in the record from the
Northeast Medical Group, comprising dates of service August 5, 20A€bruary 24, 204 . .
This exhibit should have contained neurosurgical treatment notes generated’if(RI0$™Mem.
at 5).The Court has reviewed thexhibit.(Tr. 12071268).In Northeast Medical Group’s response
to the plaintiff’'s request for records, it specifically notes that it “[is] nt& &brelease records for
Dr[.] Doherty aghe] is not part of our group of providers.” (Tr. 1218perefor, the plaintiff is
incorrect thaDr. Doherty’s records shoulthvebeen included in this exhibit.

However, a review of the administrative record strongly suggests twtsefrom Dr.
Doherty are missing. The administrative record doesnobdde any medical records from Dr.
Dohertyor his physician’s assistariir. Arthur Welch for any dates aftdfebruary 2016. (Tr.
746).NeverthelesDr. Doherty idisted agheordering and attending physician for the plaintiff's
CT scan on November 6, 201®&r. 1273),and in his October 22, 2017 medical source statement,
Dr. Doherty indicatedhat he saw the plaintifévery three months in the section asking for
“[flrequency and length of contatt(SeeTr. 1765 (esponding“Q3 months”). These facts
corrolorake the plaintiff’'s assertion thaDr. Doherty’s recordsfrom late 2016 and 201dre
missing.Moreover the April 2017letter from Northeast Medical Group referenced abaises
the question as to whethamnyonerequestedr. Doherty’s records from his officter Northeast

Medical Groupgndicated that it was not able to release th@eeTr. 1213).
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The Court finds that the absence of Dr. Doherty’s recoedsaw obvious gap that the ALJ
had a duty to fillDr. Dohertywasone ofthe plaintiff's treating physicians. It is well established
that “the SSA recognizes the ‘treating physician’ rule of deference to the ofe¥vs physician
who has engaged in the primary treatment of the claimBotgess v. Astrye&s37 F.3d 117, 128
(2d Cir. 2008) (quotingsreenYounger v. Barnhayt335 F.3d 99, 106 (2d Cir. 2003)jowever
here, when faced with a potentially incomplete reconth records fromDr. Dohertylikely
missing,the ALJ did not recontacdhim to confirm whether additional records existed if they
did, to obtain themContrary to the defendant’s argument, the ALJ had a duty to do so even though
the plaintiff was represented by counsel at the hed®iegPerez 77 F.3d at 47At no time during
the hearing did the plaintiff's counsel or the ALJ disdhsse medical recordsThus, this is not
a situation where, for example, the plaintiff's counsel represented to the Abh&twauld submit
the recordsSeelJordan v. Comm’r of Soc. Set42 F. App’x 542, 5482d Cir. 2015 summary
order) polding thatthe ALJ fulfilled his duty to develop the record where counsel volunteered to
secure certain medical records, the ALJ later contacted counsel to reminkahino evidence
had been received and that “a decision would be made on the existing recordhenéesdence

was submitted,” and counsel then represented he had “nothing further to add” to itie reco

4The only discussion of medical records during the hearing was theifud) exchange, which occurred in the context
of referencingNurse Practitioner Kurey’s treatment:

A: They're—1 have ocular headaches from the four Idusion that's in my neck, so in order to try to
relieve some of them, they put cortisone into my ocular lobes on the tiagkskull.

ALJ: Do we have those records, Mr. McCloskey?

ATTY: Your Honor, |-

ALJ: They're included in BL6F?

ATTY: | believe thats correct, Your Honor, yes.

(Tr. 43).
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Remand is, thereforeyarranted because the Alcdmmitted legal error byailing to
recontactDr. Dohertyto obtain additional records or confirm that none existedthe extent
additional records exist, they would have likely impacted the ALJ’s decisi his decision, the
ALJ discounted Dr. Doherty’s opiniérin part becausél) “Dr. Doherty has apparently not
examined the [plaintiff] for an extended period”; @9l “[there are no examinations from Dr.
Doherty in 2017 or 2016 (in February[] 2016, Dr. Doherty reviewed the [plaintiff's] soaseset
if she was a candidate for further surgery, but he did not examine [her]).” (TH&Rjhe ALJ
obtained records from Dr. Doherty from late 2016 and 2017, he may have afforded more weight
to Dr. Doherty’s opinionUnder these circumstances, a remand is appropriate for the ALJ to
investigate whether the records exist,ahso, to reevaluate Dr. Dohertydinion consistent with
those records. It is not clear whether additional records from Dr. Coiculesdd avesimilarly
impacted the ALJ's decisiorHowever,in light of the Court’s conclusion that @mand is
warranted for further development of the record, upon remand, the ALJ shall alsogateesti
whether additional records from Dr. Coiculeseor any other of the plaintiff's treating
physicians—exist®

V. CONCLUSION

Accordingly, for thereasons stated abouég plaintiff's Motion to Reverse thedgision
of the Commissioner (Doc. Nd.6) is GRANTED such that this case is remanded for further

development of the record, reweighing of the evidence in light of any new irtffonnade novo

5 Dr. Doherty had opined th#te plaintiff would likely be absent from work “about four days menth,” is capable

of only low stress work, and would be “off task” 25% or more of a typical eayk(Tr. 176768). He opined that she
could rarely twist or stoop, never crouch or squat, occasionally climi,saad never climb ladders. (Tr. 1767). In
his opinion, she could frequently lift less than 10 pounds, occasiorall® [pounds, rarely lift 20 pounds, anever

lift 50 pounds. Id.). He also noted that she would need to take unscheduled breaks duprgdaywand that she
would need a job that permits shifting positions at will from sitting, $tgnénd walking. (Tr. 1766).

8 Given the Court’s conclusion that the ALJ erred in not developing fully thénadrative record, the Court will not
address the plaintiff's second argument that the ALJ's RFC deteroninveds not supported by substantial evidence.
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hearing before an ALJ, and a new decisibime defendant’s Motion to Affirrthe Decision of the
CommissionefDoc. No. 19 is DENIED.
Dated thisl3h day ofJanuary2020at New Haven, Connecticut.
/s/Robert M. Spector, USMJ

Robert M. Spector
United States Magistrate Judge
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