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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

SCOTT JOLLEY
Plaintiff,

V. No. 3:19¢v-0174(JAM)

ANDREW SAUL,
Defendant

ORDER GRANTING MOTION TO AFFIRM THE
DECISION OF THE COMMISSIONER OF SOCIAL SECURITY

Plaintiff Scott Jolleyclaimsthathe is disabled and unable to work owprgmarily to the
aftereffects of strokedHe has brought this action pursuant to 42 U.S.C. § 405¢gking
review of the final decision of the Commissioner of Social Security, who deniethimsfor
Title 1l social security disability insurancand Title XVI supplemental security incondalley
has filed a motion to reverse the decision of the Commissioner, Doc. #13, and the Commissioner
has filed a motion to affirrhis judgment, Doc. #15For the reasorgiscussedbelow, Iwill
grantthe Commissioner’s motion to affirm

BACKGROUND

The following facts are taken fronigintiff Scott Jolleys largely uncontested statement
of material facts. Doc. #13. At age 16, Jolley was badly injured in a motor vehicle accident that
shattered one side of his face, leaving him in a coma for almost a month and requiringah hospit
stayof more than three monthsl. at 1 (1 2) During his early adulthood, Jolly worked in a
series of mediunskill jobs like hand grinder, machine operator, and sawmill worker, earning a

modest living to support his wife and sd.at 2 (11 35).

! Pursuant to FedR. Civ. P. 25(d), the Clerk of Court shall substitute the Commissioner of Sedatify Andrew
M. Saul as the defendant in place of Acting Commissioner Nancy A. Berryhill whanitially named as the
defendant.
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Although thedisability onset datén this proceeding is January 4, 2016, Doc. #12 at 16
(Tr. 12), Jolley’s health began to deteriorate in the early 2010s. He reported abgmaminal
2013, sleep apnea in 2014, and facial swelling in 2015, Doc. #12-211 79), but the serious
problems began in 2015, when he presented to the emergency department with a “transient
ischemic attack,f.e., a strokeld. at 3 (1 10). Several more strokes followed, and by late 2016 a
consulting psychologist determined Jolley had a borderline 1Q of 77 with considerable
difficulties in processing visual imaged. at 78 (11 3233). In 2017, speech therapy revealed
similar difficulties with recalling details in sentences and recalling word ldstat 8 (f 38). But
in April 2017, Jolley stopped all medical treatments; he was uninsurdteatalmshis medical
providers would nosee him “because | owed $8%J" at 2 (1 4).

| now turn to transcripts provided by the Commissioner. Doc 2#tlley filed an
application for Title Il disability insurance and disability benefits on July 7, 2016; bdilals
an application for supplemental security income on July 14, 2016. He initially claimed a
disability onset date of January 1, 2013, lreiémendedt at the administrative law judge
(“ALJ") hearing (without objection) to January 1, 2016. Doc. #12 atild2). Jolley’s claim
was initially denied on December 2, 2016, and denied again upon reconsideration on May 31,
2017.1bid. He then timely filed a written request for a hearing bAak on May 31, 2017lbid.

Jolley appeared with counsel and testified at a hearing in Hartford before ALJ John
Molleur on Februarg6, 20181bid. Vocational expert Edmond Calandra testified by phone.
Ibid. On March 8, 2018, the ALJ issued a decision concluding that Jolley was not disabled within

the meaning of the Social Security Alitid. The Appeals Council denied Jolley’s redues

2 Page references to the transcript are to the pagination generated on the@ECH docket. For ease of
reference, a citation to the internal Social Security Administration wighscamber is provided in the form (Tr. ##).



review on January 16, 201@. at 5 (Tr. 1). Jolley then filed this federal court action on
February 5, 2019. Doc. #1.

To qualify as disabled, a claimant must show that he is unable “to engage in any
substantial gainful activity by reason of any neatly determinable physical anental
impairmentwhich . . . has lasted or can be expected to last for a continuous period of not less
than 12 months,” and “the impairment must be ‘of such severity that [the claimantpisiyot
unable to do his previous work but cannot, considering his age, education, and pesiéree,
engage in any berkind of substantial gainful work which exists in the national economy.”
Robinsorv. Concentra Health Servs., In€81 F.3d 42, 45 (2d Cir. 2015) (quoting 42 U.S.C.
88423(d)(1)(A),423(d)(2)(A)). “[W]ork exists in the national economy when it exists in
significant numbers either in the regiahere[claimant] live[s] or in severadther regions of the
country,” and “when there is a significant number of jobs (in one or more occupations) having
requirements which [claimant]d] able to meet with his physical or mental abilities and
vocational qualifications.” 20 C.F.R. 894.1566a)-(b), 416.966(a)b); see alsd<ennedy v.
Astrue 343 F.App'x 719, 722 (2d Cir. 2009).

The agency engages in the following fstep sequentiaMaluation procestw determine
whether a claimant is disabted

(1) whether the claimant is currently engaged in substantial gainful
activity; (2) whether the claimant has a severe impairment or
combination of impairments; (3) whether the impairment meets o
equals the severity of the specified impairments in the Listing of
Impairments; (4) based on a “residual functional capacity”
assessment, whether the claimant can perform any of his or his past
relevant work despite the impairment; and (5) whether theze
significant numbers of jobs in the national economy that the

claimant can perform given the claimant's residual functional
capacity, age, education, and work experience.



Estrella v. Berryhil) 925 F.3d 90, 94 (2d Cir. 201%ee20 C.F.R. §8 404.1528)(4)
416.920(a)(4).

In applying this frameworkf an ALJ findsa claimant to be disabled or not disabled at a
particular stepthe ALIJmay make a decisionithout proceeding to the next st&ee20 C.F.R.

88 404.152(M)(4), 416.920(a)(4). The claimant bears the burden of proving the case at Steps
One through Four; the burden sh#itsStep Fiveo the Commissioner to demonstrate thatre

is otherwork that the claimant cgperform.See Mcintyre v. Colvjriv58 F.3d 146, 150 (2d Cir.
2014).

After proceeding through all five steps, the ALJ concludedXbiéty was not disabled
within the meaning of the Social Security Act. At Step One, the ALJ determinealiesthiad
not engaged in substantial gainful activity since January 4, 2016, the amended onset date. Doc.
#12 at 19Tr. 14).

At Step Two, the ALJ concluded that Jolley suffered from the following severe
impairmentsstatus post cerebrovascular accident, status post remote motor vehicletaatiden
cranial hardware placement, asthma, neurocognitive disorder, and unspecified ekepressi
disorder.lbid. The ALJ further determined that Jolley had additional medically determinable
non-severe impairments: status post remote toe fracture, carotid artery steosis (n
hemodynamically significant), and obstructive sleep apbéh.

At Step Three, the ALJ deternaid that Jolley did not have an impairment or
combination of impairments that met or equaled the severity of one of the listed imyainme
20 C.F.R. Part 404, Subpart P, Appendiibid. The ALJ then found that Jolley had a residual
functional capacity*RFC’) to perform light work defined in 20 C.F.R. 88 404.1567(b) and

416.967(b) except that he must avoid climbing ladders and ropes and work at unprotected



heights; havas limited toonly frequently performingther postural activities, as well as
handling and fingering with both hands; drelcouldhave no more than occasional exposure to
dusts, fumes, gases, or other noxious irritants. The ALJ further limited Jolley’shieRGs not
to interact with the general public; perform no tandem or teaemted work; interact with
coworkers and supervisors only occasionally; and perform only basiataidhreestep tasks
with no more than occasiorahdbasic decisiomrmaking or changes in the work settiihdy. at
22-26(Tr. 1822).

At Step Four, the ALJ concluded that Jolley was unable to perform any past relevant
work through the date last insuréd. at 23(Tr. 19). At Step Five, the ALJ reliednthe
testimony of a vocational expert who opined that a person of Jolley’s age (51), educatiten (Gra
10), work background, and residual functional capacity could perform the requirements of a mail
clerk, assmbler, and solderer, positions which combined represented somewhat more than one
million jobs in the national economid. at 28 (Tr. 24)The ALJ ultimately held that Jolley was
not disabled within the meaning of the Social Security Act since January 4,|@0Hi@8-29
(Tr. 24-25).

DISCUSSION

The Courtmay “set aside the Commissioner’s determination that a claimant is not
disabled only if the factual findings are not supported by substantial evidence or ifigiendisc
based on legal errorBurgessy. Astrue 537 F.3d 117, 127 (2d Cir. 2008ee alsat2 U.S.C.
§ 405(g); 42 U.S.C. 8§ 1383(c)(1) (citing 42 U.S.C. 8§ 405(g)). Substantial evidence is “more than
a mere scintilla” and “means such relevant evidence as a reasonable mind might accept as
adequate to support a conclusiobesterhuis v. Colvin805 F.3d 83, 87 (2d Cir. 201%)dr

curiam). Absent a legal error, the Court must uphold the Commissionaisiaeif it is



supported by substantial evidenegen if tre Court might have ruled differently had it
considered the matter in the first instaree Eastman v. Barnha&41 F. Supp. 2d 160, 168
(D. Conn. 2003).

Jolley makes two claims of error. Firdblley claims the ALJ failed to develop the record
by not acquiring medical opinions from Jolley’s treating physicians and not seekimgdical
evidencdor the period between April 19, 2017, and March 8, 2018 (the d#te &fLJ’s
decision).Doc.#13-1 at 1 Second, Jolley claims the ALJ’s determination that he could perform
light work was not supported by substantial evidence, and that the RFC was unsupported by
substantial evidence insofar as it did not incorporate his breatifiicgltdes or declining
cogntive stateIbid.

Failure to develop therecord

It is well established that “[tlhe ALJ, unlike a judge in a trial, must [himself]
affirmatively develop the record” in light of “the essentially ramversarial nature of a benefits
proceeding.’"Rosa v. Callahanl68 F.3d 72, 79 (2d Cir. 1999). The ALJ has a duty “to
investigate and develop the facts and develop the arguments both for and against the granting of
benefits.”Vincent v. Comm’r of Soc. Se651 F.3d 299, 305 (2d Cir. 2011). But the duty to
develop the record is not limitless. An ALJ has no duty to develop a history outside the relevant
period unless there are “obvious gaps or inconsistencies” in the r8ear@’Connell v. Colvjn
558 Fed. App’x 63, 64 (2d Cir. 2014) (citilpsa 168 F.3d at 79 n. 5).

The latesmedical record concerning I®’s disability appears to have been generated in
April 2017, Doc. #12 at 583 (Tr. 579), while the lastdicalevaluation of Jolley included in the

transcripts provided by the Commissiorethe state benefits evaluatiatgted May 2017d. at



114 (Tr. 110). There seems to have been no evaluation of Jolley’s mental or physical health
betweerMay 2017and the hearing in February 2018 or the ALJ’s decision the following month.
Jolley claims the ALJ did not adequately develop the record in two Waiyst, Jolley

appears to argue that the ALJ should have secured additioedical evidencefor the period

April 2017 to March 2018. Doc. #13-1 at 4. Second, Jolley notes that the record does not contain
opinions from his treating sources, drehrgues that the ALJ was obliged to secure these

opinions. Doc. #13- at 45.

Jolley’s first objection is easily addressed. There is no medical evidenceegfsloll
condition for the period April 2017 to March 2018 because Jolley dicenetvemedical care
during that period. Jolley concedes as m&deDoc. #13-2 at 9 (1 42) (statement of undisputed
facts, explaining that after April 201¥he plaintiff did not receive further medicakatment or
therapy” owing to “impecunious circumstancedhere iscertainly a gap in Jolley’s treatment
for that period, but there is no “gap”time “record,” in the sense of treatment or medical records
thatcould have beepresentedbefore the ALJ and were n@eeRosa 168 F.3d at 79 n. 5
(“where the ALJ already possesses a complete medical history, the ALJ is\aratgigation to
seek additional informationxontrast, e.g.Cruz v. Sullivan912 F.2d 8, 12 (2d Cir. 199\l(J

failed to develop record when “the ALJ only asked at which hospital Cruz had been aedted,

3 The Commissioner argues that because Jolley’s attorney responded in theiaffitontie ALJ's question of
whether the “file [was] complete,” and stated “the record is complete with eveg\ttiat we have on this file,”
Jolley has essentially forfeiteghy attack on the completeness of the redoad. #151 at 56. “It would be

improper,” the Commissioner argues, “to let a claimant stipulate thag¢¢bedris complete, and then obtain remand
by challenging it on the same basikhid. But it is clear that in contexuoted statements frodolley’s counsel
referred to the completeness of the record at the hearing versus the record besrhprepared for the benefits
application, and not the question presented here of whether the record needed tgbe wittamaterials that had
never been gathered in the first pla8eeDoc. #12 at 4819 (Tr. 4445). Even if counsel had made more
unequivocal statements, “it is the rule in our circuit thatthé, unlike a judge in a trial, must affirmatively develop
the record in light of the essentially radversarial nature of a benefits proceeding, even if the claimant is
represented by counselléjada v. Apfell67 F.3d 770, 774 (2d Cir. 1999) (cleang); see generally DeMico v.
Berryhill, 2018 WL 2254544, at *8 (D. Conn. 2018jcollecting cases).



yet did not seek to obtain those hospital recorddie ALJ’s duty to develop the record does not
extend to procuring medical records that do not exigréatment that never occurred.

Jolley’s second objectionhat the ALJ erred in failing to adduce medical source
statements,equires more discussion. Between September 2013 and March 2017, the Social
Security Administration’s regulations provided that thommissioner “will request a medical
source statement about what you can still do despite your impairmdrd(a)a claimant’s
treating physiciansSee20 C.F.R. 88 404.1513(b)(6), 416.913(b)(6) (effective Sept. 2013 to
March 2017)! It is uncontested that there are no medical source statements of this kind in the
record. Jolley argues that this failure to obtain a medical source statemergseguiandSee,

e.g, Hallet v. Astrue2012 WL 4371241, at *6 (D. Conn. 2012) (concluding that “[bJecause the
expert opinions of a treating physician as to the existence of a disability are binding on the
factfinder, it is not sufficient for the ALJ simply to secure raw data from tlaéirigephysician”

and remanding for further development of the recae®; generallfortes v. Berryhill 2018

WL 1392903, at *5 (D. Conn. 2018)ollecting cases).

It is true that the pr2017 regulation, which applies to this case, “seems to impose on the
ALJ a duty to solicit such medical opinion3.ankisi v. Comm’r of S0 Sec.521 F. App’x 29,

33 (2d Cir. 2013). But that duty is not absolated a‘remand is not always required when an

4 The Commissioner argues that these regulations do not apply to this case, becaosertissiGner amended the
regulations in March 2017 to specificatihmove these provisions and free the ALJ from the obligation of securing
medical source statements. Doc. #1&t 7;seeRevisions to Rules Regarding the Evaluation of Medical Evidence,
82 Fed. Reg. 5844, 586 (Jan. 18, 2017But the revisedegulation states that ithanges to the rules became
effective March 27, 201 dolley’s claims werdiled in July 2016. The Commissioner argues that these regulations
applied even to claims filebheforeMarch 2017 so long as the ALJ rendered his decitan the effective dat@s
happened here). Doc. #15at 8. | do not agredhe Second Circuttasexplained that “the new regulations [cited
above] apply only telaimsfiled on or after March 27, 2077Smith v. Comin of Soc. Sec. Admin731 F. Appk

28, 30 n. 1 (2d Cir. 201&emphasis added3ee alsdrobinson v. SapP020 WL 652515, at *9 12 (D. Conn.

2020) White v. Berryhill 2018 WL 2926284, at *&. 4 (D. Conn. 2018)



ALJ fails in his duty to request opinions, particularly where . . . the record contaircsesuffi
evidence from which an ALJ can ass#ése petitioner's residual functional capacitg.”at 34.

This is such a cas&herecord contains many evaluation notes fiiotiey’s treating
physicians, covering a period far broader than the one year ptiw thsabilityonsetdate, as is
required by the regulationsee20 C.F.R. 88 404.1512(b), 416.912(b), from which Jolley’s
ability to functionmight be inferre. The ALJ also made appropriate use ofstdting
physicians, including Drs. Kogan and Cosentino, whose opinions directly supported the ALJ’'s
findings of fact.SeeDoc. #12 at 528-31 (Tr. 5227) (opinion of Dr.Kogan); id. at 523-27(Tr.
519-23) (opinion oDr. Cosentino). Indeedor a case like this where the medisalrces did not
provide specific opinions, the regulations expressly profddeonsultative examinations to fill
the evaluatiolgap as was done herSeePellam v. Astrug508 F. App’x 87, 90 (2d Cir. 2013)
(concluding an ALJ was not under an obligation to further develop the record where the record
contained a partially reliedpon opinion from a consultative examiner and the treatment notes
from the plaintiff's doctors 20 C.F.R. 88 404.1517, 416.917.

This case does not bear much resemblanGaitiben v. Berryhil| 697 F. App’x 107 (2d
Cir. 2017), where the Second Circuit remanded for further development of the record and the
procurement of treating source statements. There, “the medical records obtaimedby to
not shed any light on [the claimant’s] residual functional capacity, and the consulting dicttors

not personally evaluate [the claimantld: at 108-09. Here, the medical records do shed

5SeeDoc. #12 at 484 (Tr. 480) (evaluation of Dr. Wilcon describing stroke and aphas#F07-19 (Tr.503-15)
(collection of sleep study evaluations conducted by Dr. Subakeésaat)533 (Tr. 529) (sameld. at543 (Tr. 539)
(evaluation of neurologist Dr. Pomorsttascribing expressive aphasial); at 56583 (Tr. 56179) (evaluations of
speech language pathologist Ms. Siedzik describing results on various speedi tests$889 (Tr. 58485)
(same, somewhat longer initial evaluation).



sufficient light on Jolley’sRFC and, appropriately, both consulting examiners conducted in-
person examinations of Jolley.

Although Jolley suggested atal argument thathe reports of DrkKogan andDr.
Cosentino—dated 2016—had fallen out of date, trestjon the ALJ was attempting to answer
was whether Jolley was disabled as ofdissbility onset date of January 2016. By 20thé
treatingphysicians would have been able to offer only retrospeetigiiations from treatment
during years prior, statements of relatively limited val8eePerez v. Chater77 F.3d 41, 48 (2d
Cir. 1996) (retrospective medical assessments from treating sourcequicdevhen there was
no evidence that they would have revealed useful information beyond that provided by
consulting examiners and complete medical history). All in all, | conclude that theidlnot
breach his duty to develop the record.

Substantial evidence for the RFC

Jolley next argues that substantial evidence does not support the ALJ’s detemahati
his RFCin two respects. First, Jolley argues that the ALJ’s finding that Jolley could dgneral
work at the light exertional level as defined by 20 C.F.R. 8§ 404.1567 (albeit with various
nonexertional limitations) was not supported by the record. Second, Jolley argues thatialibst
evidence only supports mental limitations considerably more stringent than thodel tfoiAd.
SeeDoc. #1314 at 59 (Jolley brief).

| will addresshelight work finding first. Jolley argues that “the evidence does not
support a finding that Jolley is capable of a good deal of walking or standing,” Doc. #13-1 at 6,
which is part of light work as defined in the regulations, 20 C.F.R. 88 404.1567(b), 416.967(b).
His sole basis for that argument—other than pointing tallbged incompleteness the record,

which | have addressed above—is that consulting physician Dr. Kogan did not perform tests that

10



would have further developed limitations created by Jolley’s dyspnea. Doc. #13-1 at 7. This, he
argues, renders the RFC of light work unsupported by substantial evidence.

| do not agree for substantially the reasons advanced by the Commissioner. Doc. #15 at 9.
Dr. Kogaris opinion, based on an in-person examination, took careful account of Jolley’s
shortness of breath, Doc. #12 at 529 (Tr. 525), and nonetheless concluded that activities
including “standing [and] walking” were only “mildly limited due to gealized joint pairi id.
at 531 (Tr. 527). Likewise, the ALJ’s opinion carefully reviewed both the entire meelozabir
and the opinion of Dr. Kogan, as well as the consistent opinions of the state agency medical
examiners, in concluding that Jolley could engage in frequent standing or w8l&egl at 24
(Tr. 20). Of coursefurther tests might have revealed disability, but it was equally ikely
indeed, much more likely, given the existing medical evidence—that they might notthave
cannot be said that this conclusion was unsupported by substantial evidence.

Turning to Jolley’s argument based on misrtal impairments, here too the ALJ took
careful account of the consultative examiners and the medical record evideakgling the
extended narrative reports of the treating speech patholeggad, at 565-89 (Tr. 561-85)—in
fashioning the non-exertion@mitations applicable to Jolley’s case: basic two to tatep tasks
only, no work withteams orcoworkers(or the public), only occasional interactions with
supervisors, and no more than occasional or basic decision-making or departures from work
routine, seeDoc. #12 at 22 (Tr. 18 he ALJ's analysis accorded with the requirementSogial
Security Riling 85-16, setting out the ALJ’s views on limits on Jolley’s waalated activities
derived from his decline in mental functionir@geTitles Il & XVI: Residual Functional

Capacity for Mental ImpairmentSSR 85-16, 1985 WL 56855 (S.S.A. 1985). Aagiree with

11



the Commissioner that the ALJ’s determinations here were supported by sabstadéne.
Doc. #15 at 10-11.

Even if the ALJ’s drawing of a negative inference from the failure to seekadit
treatment or complete speech pathology exercises wassebmc. #1341 at 4 thereis at best
equivocal evidence in the record supporting the claim that Jolley’s mental conditioms woul
cause him to be off-task for 66 minutes per day or weddirehim to beretrainedor redireced
in basic tasks (the two limitations the vocational expert atdit would lead to no employment,
seeDoc. #12 at 61 (Tr. 59)). fithe evidence is susceptible to more than one rational
interpretation, the Commissioner’s conclusion must be uphldrityre v. Colvin 758 F.3d
146, 149 (2d Cir. 2014). Here, although the available evidence might have been open to the
interpretation that Jolley had more significant limitations than the ALJ foundasiilas
evidence supports the ALJ’s conclusion otherwise.

CONCLUSION

For the reasons set forth above, the Commissiemeotion to affirmDoc. #5,is
GRANTED, andPlaintiff's motion to reverseoc. #13,is DENIED. The Clerk of Court shall
close this case.

Dated at New Haven th&0th day of March 2020.

[sl Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge
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