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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

ANNA MCNEIL, etal,
Plaintiffs,

V. No. 3:19-CV-00209VAB)

YALE UNIVERSITY, etal.,
Defendans.

RULING AND ORDER ON MOTION STO DISMISS

Anna McNeil, ElianeSinger, Ry Walker, and Engendé&plaintiffs”) have sued three
different sets of defendants: their undergraduate institution, Yale Unwgdéitle”), a group of
fraternitiesand related housing companiesl(ectively referred to athe “Fraternity
Defendants’or “ Defendant Fraterniti&s', andtwo housing companies, 402 Crown, LLC, and
340 Elm, LLC, which rent housing to members of two of the Fraternity Defendants.

Yale, the Fraternity Defendants, 402 Crown, LLC, and 340 EIm, LLC, have all moved to
have the claims against themrdissel.

For the following reasons, the motions to dismiss of the Fraternity Defendants, 402
Crown, LLC, and 340 EIm, LL@reGRANTED in their entirety and the motion to dismiss of

Yale isGRANTED in part andDENIED in part.

LYale Chapter of Alpha Delta Phi International, Inc.; Alpha Epsilon Pi, Epsifmsiléh; Alpha Kappa Delta &@hi

Psi; Delta Kappa Epsilon, Phi Chapter; Leo; Sigma Chi, Theta Upsilon Chapteg Big Fraternity Beta Alpha
Chapter; Sigma Phi Epsilon, Commtieut Delta Chapter; Zeta Psi, ETA Chapter; Alpha Delta Phi International Inc.;
Alpha Epsilon Pi Fraternity, Inc.; Chi Psi Fraternity; Delta Kappa EpsilonaigteSigma Alpha Epsilon

Fraternity; Sigma Chi International Fraternity; Sigma Nu Fraterhity; Sigma Phi Epsilon Fraternity; Zeta Psi
Fraternity, Inc.; Sig Ep Housing of Connecticut Delta LLC; Edward J. Donahu#RICrown LLC; 340 Elm,

LLC; Mother Phi Foundation, Inc.; Connecticut Omega of Sigma Alpha Epsilon House Giomporuse

Corporation of Sigma Chi at Yale, Inc.; High Street Housing Corporation; ZP Nutresgchates Inc.
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Although limited in scope, only theitle IX claim of Anna McNeil remaingAll other
claims are dismissed/ITH PREJUDICE .

l. FACTUAL AND PROCEDURAL BACKGROUND
A. Factual Allegations

Anna McNeil, Eliana Singer, and Ry Walker are undergraduate students at Yale and
directors of a student group, Engender. SecamdCompl., ECF No. 93 { 1 (July 18, 2019)
(“SecondAm. Compl.”). Engendeallegedlypromotes equity and inclusion within tale
community.ld.

While at Yale, Ms. McNeil, Ms. Singer, and Ms. Walker all allegedly sufferedasexu
harassmerdnd asault “during fraternity parties, after fraternity parties, and by fraternity
memberf]” Id. T 3.2 They allege an “openly hostile and aggressive culture at fraternity events.”
Id. 1 104.They also allege thatlanission toparties depended on thappearancand “that
women were routinely and openly harassed and assaulted at the hands of male patiygoers.”

Ms. McNeil alleges three instances of sexual assault experienced at fraternity parties. At
a Zeta Psi party in August 8&eptembeof 2016,Ms. McNeil allegedly“was groped without
consent by numerous male attendees”aledjedlywitnessed similar behavior againsher
women.ld. { 105.When shallegedlyinformed her firstyear counselor of the incident, the
counselor allegedly shrugged of Ms. McNeil's account and did not report the misconduct, as
required by Yale’s policiesdd. 1 106. In December 2016, Ms. McNallegedlywasgroped

againat a Zeta Psi party withobaer consentd. I 107. Finally, in December 2018 male

21n their Secad Amended Complaint, Plaintiffs allege-oampus incidents of sexual discrimination and violence;
Yale’s response to these incidents, policiasctions, or bans made as a part of Yale's response to those incidents,
the allegedly persistent culture oksal misconduct that allegedly began over a decade ago, continues today, which
creates the allegedly hostile environment that currently existen8éAm. Compl. 11 6203.
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attendee at ai@na Phi Epsilon partgllegedly“grinded against [her] from behind without her
consent.”ld. 1 108.

Ms. Walker also alleges instancasd experiencesf sexual assault. Stadlegedly “has
attended fraternity parties at Alpha Epsilon Pi, Delta Kappa Epsilon, Sigma Cha Blgm
Epsilon, and Zeta Psildl. § 110. In August or September of 20daegedlywhile dancing, “a
large man began grinding on her from behind[,] [h]e then lifted her skirt and grabbed her crotch.”
Id. 1 110. In August of the same year, at a Sigma Alpha Epsilon pistyyValker allegedly saw
severalfraternity memberapproach “women from behind and grope[] them without consent.”
Id. T 111.At the same party he allegedlywitnessed othefraternity membersdgl[ing] at
dancing femalstudents[.]"ld. § 111.

In September 2018/s. Walker alleges further misconduct. Ms. Walker allegedly
planned tattenda party at Delta Kappa Epsiloa fraternity,id. § 112, even thougshe
allegedly wasvarned “that she would not be admitted becaiseis an African American
woman.”ld. Sheallegedly went to the party and attempted to go insitdl&he was allegedly
looked up and down and then denied entrance, while “several white women behind her” were
admitted.Id. Only afterallegedly noting thisinfair treatment was Ms. Walker permittedenter
the partyld. Sheallegedlyrecalls being looked “up and dowhé&forebeing allowed to entex
different partyin December 2016d. 7 113.

About a year later, at a Zeta Psi party, a male partygoer allegedly grabbed a famdle fri
of Ms. Walkets hair and body violently during a Zeta Psi patty.{ 114.

About a month later, at another Zeta Psi pavty, Singer allegeanothersexual assault
Id. T 115. She allegedly “was groped from behind without consent[,] . . . [and] pushed away the

mangroping her, saying ‘no’ very clearlyld.



Other members of Engender and the class of plaintiffs allegedly “have alseegpdr
sexual misconduct at a Yale fraternity or committed by a Yale fraternity menhtheat”116.

Plaintiffs allege thatraternities are the “dominant social institutions on campus[,]” that
“[w]Jomen and non-binary students at Yale lack comparable spaces [to] host events and
socialize,]” and that men then “control most large student-rarepawhich ultimately
“relegate[s] wome and non-binary students to sexual objedts.1118-19. In addition to
controlling social life on campus, fraternities allegedly “offer male studsraisomic,
associational, and social privileges” unavailablémale and nobinary studentdd. § 120.

These privilegesallegedlystem from the influential networks available to members of
fraternitiesfrom the organizations’ alumni and professional connectidn§.121-22Plaintiffs
allegethat “many Fraterity members receive summer internshaps job offers thanks to their
fraternity alumni networks and contactkd’ § 122.Because of Yale’s history and its relatively
recent shift from almale to coeducationdlsorority networks [allegedly] do not reaas
broadly and deeply...as those of thaternities.”ld. § 124.

As a response to the culture and privileties-raterniy Defendantsllegedlypermeate
and enjoyMs. McNeil and Ms. Walker allegedhelped‘to create Engender to combat
discrimination ad harassment among Yale studenis.'f 125. In early 2018, Ms. Singer
allegedlyjoined Engender during the second semester of her firstlge&rl26.All plaintiffs
allegedlybelieve that “Yale’s fraternities disproportionately contribute to higblseef gender
inequality, sexual harassment, and sexual assault on and around Yale’s césnpascombat
theallegedinequalities, discrimination, and sexual assault, Ms. McNeil, Ms. Singer, and Ms.
Walker, along with other members of Engenddéliegedy “decided to apply to become members

of the Fraternities.td. § 126.



The Fraternig Defendants allegediyaintain smilar application processesl.  127. In
late January or early February of each year, “the Fraternities commencerudhRush
allegedly consists of “a series of events open to potential applic&ht$fie rushrequirements
“w hich applicants must meet in order to request a bid (i.e. apply) to the frdiEraitpgedly
vary slightly between each Yale chaptdr.Once requestf bidsallegedly are placed,
“fraternities select new brotherd:

In January and February of 2017, a group of female students organized by Engender
allegedly requested accesghie FraternityDefendarg’ rush processetd.  128.Ms. McNeil
and Ms.Walker allegedly were among these womldnEngendegllegedly contacted all but
two of theFraternityDefendars’ chapter presidents “requesting access to the fraternity rush
process.ld. The presidents of Alpha Delta Phi, Chi Psi, Delta Kappa Epsilon, Sigma Alpha
Epsilon, and Sigma Nallegedlydenied their request&iting instructions from their national
organizations” and the national organization bylawagch limit membership to meid. The
presidents oSigma Chi and Zeta Pallegedlydid not respondd.

Sigma Phi Epsilon allegedbllowed female and nebinary students to participatetime
rushprocesshut “Sigma Phi Epsilon’s leadership [allegedly] made it clear from the start that the
fraternity would deny all women and non-binary students membership based on its national
bylaws,” and wouldnly admit menid. I 129.

Sigma Phi Epsilon allegedly requirpotentiabpplicants“to attend five meals with
current brothers” and allegedincourages attendance at fratersityority social eventsd.
130.Ms. McNeil and Ms. Walker allegedly attended some rush eati@gma Phi Epsilom
2017, butallegedly felt uncomfortable and unwelcomed. Theyallegedlyfelt thatthe fraternity

memberswere uninterested in engagimgth Engender membsg” andother male applicants



ignored themld. Ms. McNeil and Ms. Walker allegedtid not fulfill all the rush equirements
nor request bids for membership because they felt their efforts werelflitile.

Although Ms. McNeil and Ms. Walker did not complete the rush process, other members
of Engendeallegedlydid. Id. T 131. On or around February 10, 2017, Sigma Phi Epsilon
allegedly told all the female applicants “they would not be admitted based on the national
bylaws, which mandate gender discrimination in membershipPlaintiffs allegethat “a
significant number of male rush candidates” were admikted. 132.

Ms. McNeil, Ms. Walker, and Engendaliegedlyagain soughto jointhe Fraternit
Defendantsn the 2017-2018 school yedd. 1 13334. On January 16, 2018, Ms. McNeill
allegedly sent ap-mail to all Yale Fraternity chapter presidents, except4lpha Delta Phi, on
behalf of Engendeltd. I 135.Theyallegedlyreceived various responses, all relying on the same
requirement- being a ma. Id. 1 136. Plaintiffs allege they “would have rushed fraternities if
given the opportunity[.]Id. T 13.

Sigma Chi Epsiloragain allegedlypermitted Engender members to rush.J 139.Ms.
Singerallegedlydid not participate, thinking it would betfie. Id. Ms. McNeil, Ms. Walker, and
other members of Engendategedlydecided to rusHd. Theyallegeldly completed albf the
rush requirements and submitted requests for Wd€&n or around February 9, 2018, they
allegedly were denied admissjdrased on Sigma Phi Epsilon’s national bylads.Plaintiffs
allegethat “Sigma Phi Epsilon admitted a significant numiifemale rush candidage . . .”Id.

Ms. McNeil, Ms. Walker, and Engender membaltegedlysought to rusltthe Fraternity
Defendarg a third time in the 2018019 academic yead. { 140.0n Decembet?2, 2018, Ms.
Singersent are-mail to the presidents of the Defendant Fraternities’ local chapters “requesting

access to their upcoming rush process” and the schedule of rush Ekdhisi1.The Presidents



of Sigma Alpha Epsilon/Leo, Alpha Delta Phi, Sigma Nu, Sigma Chi, and Delta Kappa Epsilon
allegedlyall responded and rejected Ms. Singer’s requeésAlpha Epsilon Pi, Chi Psi, and Zeta
Psi allegedlydid not respondd.

On January 15, 2019, Ms. Singer allegedly receivedraniefrom SigmaPhi Epsilon’s
rush chairs, informing her that rush would be open to yiesirs of all gender identitielsl.
142.The rush chairs also allegedipecified that Sigma Phi Epsilon would only “offer bids to
those who selfdentify as male.’ld.

Plaintiffs allege that the national organizations “are deeply entwined with the
management and operations” of Yale chapbgrsontrolling recruitment, supplying resources to
local chapters and membeasid setting boundaries for appropriate behawib] 145.The
national organizations assist with recruitmiepprovidingpromotional materials, instructions,
and adviceld. 11 14748. Importantly, national organizations allegedly “retain the ultimate
authority over candidate selection” aswime carveto the induction of a candidatd. I 150.

Plaintiffs allege that the national organizations maintain authority and contraheve
conduct of their members, but rarely “exercise their disciplinary powers to purisi se
misconduct.”ld. § 15354. Plaintiffs allege that th@ational organizations could require “zero
tolerance policies for sexual harassment or assault at fraternityg évdnf 155 The national
organizationsllegedlydo not do thigurmrently, id., and allegedly have done the opposite,
preventing some local Yale chapters “from sanctioning members who engage in sexual
miscondudt]” id. § 156. Plaintiffs allege that the authority and control of local chapters’
membership practicesnd ablity to discipline members makes national organizations
“responsible for subjecting Plaintiffs to a hostile environment at fraternity evedtsraand

around Yale’s campusld. § 157.



Plaintiffs allege that “fraternity houses are integral to the operatf Defendant
Fraternities[.]"Id. § 158. The housedlegedly serve as party venues, residences for many
fraternity members, ararecentral to attracting new membeld. The housing corporations
allegedly sign separate rental contracts with eaclrfray memberld. § 159 Plaintiffs allege
that housing corporations, Sig Ep housing of Connecticut Delta LLC, Mother Phi Foundation
Inc., Connecticut Omega of Sigma Alpha Epsilon House Corporation, House Corporation of
Sigma Chi at Yale, Inc., High Street Housing Corporation, and ZP Nutmeg Assduatase
substantially controlled by the Fraternities’ local chapter and/or national cagani “and were
primarily formed for the purposes of owning houses for their respective fraterrief 160.

The housing corporations, 340 EIm, LLC and 402 Crown Lh{lzgedly“knowingly rent their
houses to Chi Psi and Alpha Epsilon Pi, respectively, for use as fraternity hdaisg4.61.
And Defendant Edward J. Donahue Il allegedly “is affiliated withAhgha Delta Phi
fraternity” and rents the house knowiitg use as a fraternity houdd. § 162.

Because the FratergpiDefendantsllegedlyonly allow men to join and because
fraternity members are given priority in renting the residential units, tterfiy Defendants
allegedly are “also deny[ing] women the opportunity to rent units in the fraternity houses
because of their gendeid. § 163.

Plaintiffs furtherallege that Yale misleads students and prospective students about the
role ofthe Fratenity Defendants on campus and the Universitgsimitmer to ban
discrimination and sexual violence on campus. Through its Equal Opportunity Statement,
Undergraduate Regulations, and Sexual Misconduct Policies, Yale allegedtyits itselfto
ending discrimination and sexual misconduct on camgdu$.167-68Ms. Walker allegedly

received Yale’s admissions pamphlet as a prospective student, which included Yale’



commitment to gender equaligyd cited the Equal Opportunity Stateméahty 178.She

allegally was under the impression that Yale “would, in fact, be committed to promoting equal
social, educational, and career opportunities for all students, regardless of'genis.

McNeil allegedly recalls an event in the fall of 20Wvhere Yale adminisators “spoke

positively about Yale’s efforts to promote gender equality and inclusion[,]” espyeaifad an
incident four years earliérld. 1 179.Ms. McNeil allegedlyspoke withYale’s Vice President for
Student Life, Kimberly Goficrews who allegelly gave her “the impression that Yale would be
aninclusive and supportive educational environmelatt.y] 180.

Through itsallegedlack or forfeited control ofocal chapters of thEraterniy
DefendantsYale allegedly allows gender inequity, denying women and non-binary students
“equal status” withirthe student body and “the social and economic privileges of fraternity
membership[,]” andllowing “rampant sexual harassment and assaolttcur at the
fraternities Id. 1167, 170Plaintiffs allege tht Yalerefusdto follow recommendations
intended to curb sexual violence at fraternities, and attempted “to eXesssapervision over
fraternitie$.]” 1d. 1 170 (emphasis in the original).

Yale allegedlyclaims that it has limited power ovéire FaternityDefendand and
describe thenas “unregistered, off-campus organizationd. 171.Plaintiffs allege that the
Undergraduate Regulations, “which specifically impose non-discrimination reauitern
unregistered and off-campus organizatidigsants Yale power ovd-raternity membersa
power Yaleallegedlyrefuses to act ord.

Yale allegedly misleads prospective students by underreporting “the number ofstudent

in Greek organizations, [and] downplaying fraternitiegortant socibrole” on campusld.

3 During this alleged incident, members of Delta Kappa Epsilon plealgeedly dianted “No means Yes! Yes
means anal!” outside of the Yale Women’s Cerlter] 179.See als&econd Am. Compl 64.
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172.Yale’s admissions office alsalegedly claims “that the Greek community comprises
approximately 10% of the undergraduate populati@h,a statistiallegedly cited to Ms.
Walker, then grospective studeni.

Ms. McNeil, Ms. Singr, Ms. Walker, and members of Engenaléallege thafraternity
life is more of a presence on Yale’s campus than they were led to bétlefel73.Plaintiffs
allegedlyrefer to theYale College Counsdlask Force on Greek Life’s report, whiategedy
estimates Greek Lifas amuch largeccampus presenckl. When including sororities and
studentsvho are not members, 38% of the studeitsgedly “attend open fraternity events at
least once or twice a montHd. During the fall of 2016, Ms. McNe# and Ms. Walker’s first
semester, allegedly 18% of students “were members of single-gender Greekatigas.”|d.
173.Plaintiffsrely on the 2019 Review @elta Kappa Epsiloand Campus Culture to support
their allegationslid. § 174.

Plairtiffs also allege that Yale “fails to warn its students about the specific dangers of
fraternities.”ld. § 175. Trainings about sexual misconduct given to undergraduate students
allegedly “are ineffective and ignore the prevalence of sexual harassment atidsassau
fraternities.”ld. § 175.Ms. McNeil allegedlyserved on the board of a student organization
dedicated to filling the gaps in Yale’s training prograen J 176.Plaintiffs allege that two
separate Yale administrators the group met with “didvasit b focus on [Yale’s] sexual
misconduct prevention efforts on fraternities” and “actively discouraged [the group] f
concentrating its efforts on fraternitie$d: I 176.Plaintiffs allege that these actions or inactions
to address “fraternityelated discrimination and sexual misconduct” contradicts representations

made to them as prospective studelatsy 177.

10



In decidingon whether to matriculate at Yale, Plaintiffs allegedly reliedhen t
representations made regarding Ya@simitment to gender equality and eliminating sexual
misconduct on campukd. I 181.Plaintiffs expected fraternities to play a less significant role in
campus social life and expected Yale to adhere to its own polities.

Plaintiffs allegedlyhave taken many steps tensureYale’s compliance with its own
policies. For over a year, “Plaintiffs have petitioned Defendant Yale Untiyé¢osénd the
discriminatory admission practices of Defendant Fraternities and the hosiilengnent that
exists at Defedant Fraternities and &ale.” Id. § 182. On August 17, 201¥s. McNeil
allegedly sent ap-mail to administrators raising concerns about the Fraternity Defendants’
admission policies and the hostile environment perpetadtbdir parties Id. J 183. On August
31, 2017Ms. Walker and Ms. McNeil allegedimetwith Deans MarvirChun and Burgwell
Howard to speak of the same concetds] 184. Plaintiffs allege both deans “declined to take
any steps to require the Fraternities to admit female cbimamy students as membeiaid
failed to follow up regarding “steps the University was prepared to take to adérasl
misconduct” at the Fraternitielsl. 1 184.

On January 26, 2018Js. McNeil, on behalf of Engender, allegedly sent anothead-
to Deans Chun and Howalid. 1 185. Beallegedlyexplained that “the Yale chapter of Sigma
Phi Epsilon [and Engender] were exploring the possibility of opening the chapter to women and
non-binary studentsld. She allegedlyequested a meeting with both deans to “explore options
to assist the Yale chapter in efforts to disaffiliatel.”"She allegedly never met with eithadr
them Id.

On February 17, 2018)s. McNeil and Ms. Walker allegedly reacheut to the Yale

administrationld. 1 186. Thellegedly contacted Yale’s Dean &tudent Affairs Camille
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Lizarribar, “to request assistance filing a complaint with the Yale Executive Committee
regarding Defendant Fraternities’ discriminatory admissions poli@#iegedly in accordance
with Yale’s Undergaduate Regulations, which requires “the support of certain faculty or staff
members . .to file a complaint with the Executive Committetd’

Two days later, on February 18, 2018, Ms. McNeil, Ms. Walker, and another member of
Engender met with Dean Liz#var.1d. § 187. Dean Liarribar allegedly expressadrprise that
Plaintiffs wanted “to discuss the Defendant Fraternities’ discrimipamissions policiesId.

She allegedly expressed conctrat“something bad had happened,” which Plaintiffs allege
means “she did not take [their] complaint seriouslg.’'When amember of Engender cited an
exampleof sexual misconducBhean Lizarriabar allegedly asked whether the “incident had been
reported.”’ld. Plaintiffs allegedly raised their concerns of thetenity Defendants’s

discriminatory policies and Yale’s refusal to enforce their disgrimination policies withithe
Fraternitiesld. Dean Lizarribar allegedly declined to support Plaintiffs’ complaint before the
Yale Executive Committee, but “askéat time to consider ways that she could continue having
conversations” with Plaintiffs and Engendit.

On March 5, 2018, Engender, including Ms. McNeil and Ms. Walkkgedly again
reached out to the Yale administratitoh. Theyallegedly sent ap-mail to Yale PresidenPder
Salovey, Dean Chun, and Dean Howard “to raise further concerns about the negativekffec
fraternity discrimination and harassment on their educational experiefttefs188.The email
allegedly described the FrategnDefendants“refusal to athit Engender members”, reports of
sexual harassment and assault inthke Daily Newshat related to Delta Kappa Epsilon, and
recruitment violations of Delta Kappa Epsilon and Sigma Nu that violated Yahelergraduate

Regulationsld. Dean Chun allegdy replied and instructed “them to work with Dean Howard,
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Dean Lizarribar, and Gregg Peeples, Assistant Dean of Student Conduct & Community
Standards and Secretary of the Executive Commitige.”

On March 29, 2018/1s. McNeil, Ms. Walker, and another member of Engender
allegedly met with Dean Lizarribar and Dean Peepted] 189. During the meeting, Plaintiffs
allegedly “explained that Defendant Fraternities’ admissions practices wergrinatory and
against Yale policy.1d. Theyallegedly asked if Yale “had any formal avenues for filing a
complaint of gender discrimination against the FraternitidsThe Deans allegedly agreed the
admission practices were discriminatory and also allegedly told Plaintiffs “dratws no
formal way for them to raise their complaints[ld.

Plaintiffs allegedlycontinued to meet with members of Yale’s administration. On or
about April 5, 2018, Ms. McNeil, Ms. Walker, and members of Engesltigyedlymet with
Yale’s Deputy Title IX @ordinator and Labor Relatis Directorld. § 190. They allegedly
researched and presented the connection between the Fydderfie@ihdants’ gender
discrimination and “disproportionately high occurrences of sexism, sexual harasathent a
assault, LGBT(QLesbian Gay Bisexual Transgender Queer/Questioning] discrimination, and
professional disparities among Yale students. They allege that Yale again failed to take
action.Id.

On November 15, 2018, Ms. McNaillegedly wrote an-enail to Dean Howard
informing him that “Leo had offially disaffiliated from Sigma Alpha Epsilon’s national
organization.”ld. § 191. The enail allegedly reiterated that Leo was an undergraduate
organization and in violation of the Undergraduate Regulations because of its admissions
practicesld. On November 26, 2018, Dean Howaittegedlyresponded to Ms. McNeild. He

acknowledged that “membership is seemingly composed of Yale students,” buateslter
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Yale’s inability to control the membership criteria &Grfy unregistered or unaffiliated group . . .

in New Haven[.]”ld. He also allegedlyeiterated that individuals of Leo who were also Yale
Students must adhere to the Undergraduate Regulatiorad|dgédly“gave no indication that
Yale would sanction them for discriminating on the basis of genlder.”

With the exception of Leohe Fraternit Defendantsre local chapters of national
organizationsld  193. Plaintiffs allege that the only criteria for membership isttieat
“applicants are menlId. Plaintiffs allege that enrollment at a unisigy is not even a
requirement for some local chaptdik.Plaintiffs allege that a majority of men who request a bid
are admitted and that “local chapters have no official policies restricting reentito a specific
cohort of students (other than menl’ As an example, Plaintiffs allege that, in the 2017-2018
academic year, Zeta Psi “released a Google form” on Facebook which opened ‘jionests
to all interested male undergraduated.”

Beyond being unselectivihe FraternityDefendars allegedly“open [themselve$'up to
the general Yale public” through voluminous Facebook invites to padiefs196. Plaintiffs
allege several annual or recurring events that are known within thedalaunity.ld. The
eventsallegedly are advertised asulgic events” on Facebook and female students from
neighboring schools are often invited to eveldsy 197 Plaintiffs specifically allege that Alpha
Delta Phi, Sigma Alpha Epsilon/Leo, Sigma Nu, and Zeta Psi routinely open their house to the
general pblic. Id.

The Fraternity Defendasallegedlynot only host public events, baliegedlyallow
“other student groups to host events” or rent their hdds§.198. Sigma Nallegedly makes
“extensive efforts to profit from its space by opening it to the broader commuditf.”199.

Sigma Nu alsallegedlyrents rooms in the fraternity house during the academic year and in the

14



summey if room are unoccupied, althoughatemity membersllegedly get priority during the
summerld.

Plaintiffs allege thiaYale is similarly public. Many areas of campus, including places
where fraternities recruit and publish their events, are “ungated and open tadha gablic.”
Id. § 203. Indeed, areas where allegedly hostile incidewsoccurredallegedly are puiz.*
Yale allegedly owns property throughout New Haven, including properties that “abut and
surround many of the fraternity housdsl”  204. Plaintiffs alsalleges thathe museums,
theaters, and sporting arenas ardlalvke to the publicld. T 205.

Plaintiffs allege that there igclose tie betweethe FraternityDefendants and Yale.
“Yale University has a drastic shortage of sufficient spaces to hold pariesias on
Defendant Fraternities to offer students party venuds{ 207.They allege that decisions to
discontinue certain on-campus evengs@made with knowledge that the number of students
attending fraternity parties would increakk.The Fraterrty Defendants allegedly provide
parties for Yale students and, “in exchange, Yale allows the Fraternitiss ¥aie resources .
and largely turns a blind eye to the sexual harassment and assault” that occomséiction
with the Fraternities.Td.

Yale allegedlydisclaims contrglbut allegedly permits use of its resources, i.enaé-
addresses, bulletin boards, and campus facilitie§. 208. Allegedly, under an earlier policy,
which required registering all off-campus events with fifty or maienaiees, Yale knew or and

could control almost every fraternity party or evéd. Plaintiffs further allege Yale’s failure to

4 Plaintiffs refer totwo alleged incidentimvolving Zeta Psi recruiti front of the Yale Women's Center with the
sign “We Love YaleSluts” and Delta Kappa Epsilon pledges chantimgmeans yes Id. 1 13, 62, 203.
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take recommendations aimed at curbing the gender discrimination and sexual misédnfiuct.
209.

For exampleYale allegedlyfailed “to create a formal and transparent Greek cofiasl|
agreed upon in the 2012 Voluntary Resolution Agreement with the Department of Edudation.
Dean Burgwell Howard, however, allegedly maintains contact with the headséfiredant
Fraternities andallegedly has warneithe fraternities that their admissions practiwesild come
under scrutinyand advised the Fraternities “to be clear and transparent” in the process and
suggested a list of “do’s and don’t’s” in recruiting practicks.The Fraternies then allegedly
“act as extensions of Yale, providing much neeaedtions where Yale students can socialize
with one another and members of the general pubicy 210.

Plaintiffs allegedlyseek class certification under Fed. R. Civ. Pro. 23 ‘&malf of every
current and former female undergraduate student whmatagulated and/or will matriculate
from the beginning of the applicable statute of limitations of each claim akserteehalf of the
class through the date of judgment]d’ § 211.Class certificatiorallegedlyis “the most
efficient and economicaheans of resolving the questions of law and facifl.]f 213.

Plaintiffs allege numerous common questiocsncerning YaleFraternity Defadants’
discrimination against female studs and the subjection of the female students to a sexually
hostile environmentd.  214.

Plaintiffs allege class certification is proper because the prospectivesctass i

numerous to make joinder practicablejd”  218-19, there are many common questions of law

5 These commonugstionsallegedlyinclude “whether Yale engaged in negligent misrepresentation or unfair and
deceptive practicesyb . . misleading prospective studetsout the University’s commitment to ndiscrimination
and addressing sexual misconduct and whether Yale breached itsto@mdahe implied covenant of good faith
and fair dealing) with the students by permitting undergraduate organizationpétupé gender inequality and
sexual misconductfd. 1 214.
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and fact,d. 221 there is typicality because Ms. McNeil, Ms. Singer, and Ms. Walker “are
female undergraduate students who matriculated at Yale” during the rgbevent and who
advanceeach of the claims they assert on behalf ofgfaposed class|,]id. T 222-23, and the
Plaintiffs are “adequate representatives of the proposed class” as their “irdezasiextensive
with those of the members of the proposed class that they seek to represent in tHid. §ase.”
226-27.

B. Procedual Background

On February 12, 2019, Anna McNeil, Eliana Singer, Ry Walker, and Engendehided
lawsuit, alleging violations diederal law,Title IX and the Fair Housing Act, and raising various
Connecticut statutory and commianv claims Complaint, ECF No. 1 (Feb. 12, 2019).

On May 13, 2019, Plaintiffs filed an Amended Complaint. Amended Compl., ECF No.
63 (May 13, 2019).

On May 29, 2019, Yale University, 340 EIm, LLC, and 402 Crown lallGiled timely
motions to tsmiss.SeeYale Universty’s Motion to Dismiss, ECF No. 71 (May 29, 2019); 340
Elm, LLC’s Mot to Dismiss, ECF No. 72 (May 29, 2019); 402 Crown LLC’s Mt Dismiss,
ECF No. 73 (May 29, 2019).

On May 31, 2019, Alpha Delta Phi International, Inc., Alpha Epsilon Pi Fraternity, Inc.,
Alpha Epsilon Pi, Epsilon Upsilon, Alpha Kappa Delta of Chi Psi, Chi Psi Fraternity,
Connecticut Omega of Sigma Alpha Epsilon House Corporation, Phi Chapter Delta Kappa
Epsilon, Delta Kappa Epsilon Fraternity, Edward J. Donahue, Ill, High Street Housing
Corporation, House Corporation of Sigma Chi at Yale I, Leo, Mother Phi Foundation, Inc., Sig
Ep Housing of Connecticut Delta, LLC, Sigma Alpha Epsilon Fraternity, Sigma Chi

International Fraternity, Sigma Chi, Theta Upsilon Chapter, Sigma Nu FratBetd Alpha
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Chapter, Sigma Nu Fraternity, Inc., Sigma Phi Epsilon Fraternity, Inc., Sigma RlbnEps
Connecticut Delta Chapter, Yale Chapter of Alpha Delta Phi InternatioalZfhNutmeg
Associates Inc., Zeta Psi Fraternity, Inc., Zeta Psi, Eta Chi@p¢etFraternity Defendants”)
filed amotion to dsmiss.SeeFraternities’ Mot to Dismiss, ECF No. 76 (May 31, 2019).

On June 6, 2019, the Court granted this motion. Order Granting Mot. for Extension of
Time, ECF No. 78 (June 6, 2019).

OnJuly 3, 2019Plaintiffs filed a memorandum in opposition to Yale Universijt40
EIm LLC,'s 402 Crown LLGCs, and the FraternitDefendantsmotion to dismiss. Plaintiffs;
Opposition to 340 EIm, LLC, ECF No. 84 (July 3, 20{®Is.” Opp’nto 340 EIm”); Plaintiffs’
Opposition to 402 Crown, LLC, ECF No. 85 (July 3, 2019) (“Pls.” Opp’n to 402 Crpwn”
Plaintiffs’ Opposition to YaleECF No. 86 (July 3, 2019) (“Pls.” Oppta Yale”); Plaintiff's
Opposition to Fraternity Defendants, ECF No. 87 (July 3, 2019) (Rp:nto Frat.”).

On July 17, 201%he parties filed goint gipulation to filea Secand Amended
Complaint. Joint Stipulation for a Second Am. Compl., ECF No. 91 (July 17, 2019).

On July 18, 2019, the Court granted this motion. Order on fdioL.eave to File Second
Am. Compl., ECF No. 92 (July 18, 2019hat same dayRlaintiffs filed the Second Anended
Complaint. Second Am. Compl.

Between July 22, 2019 and July 24, 2019, 402 Crown LLC, 340 Elm, theCsraternity
Defendants, and Yale filatmely replies to Plaintiffsopposition memorand&ee402 Crown
LLC’s Reply, ECF No. 95 (July 22, 2019) (“402 Crown LLC’s Reply”); 340 EIm LLC’s Reply,
ECF No. 96 (July 23, 2019) (“340 Elm LLC’s Reply”); Fraternity Defendants’ Reply, ECF No.
97 (July 24, 2019 Fraternity Defs.” Reply”) Yale University’s Reply, ECF No. 98 (July 24,

2019)(“Yale’s Reply”).
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On July 26, 2019, Plaintiffs moved for leave to file a sur-reply. Mot. to File Sur Reply,
ECF N0.99 (July 26, 2019).

On July 29, 2019, the Court granted that motrder,ECF No. 100 (July 29, 2019),
and on July 30, 201%Rlaintiffs filed their reply. Plaintiffs’ Sur Reply, ECF No. 101 (July 30,
2019).

On October 15, 2019, the Court held a motion hearing on all pending motions to dismiss.
Minute Entry, ECF No. 120 (Oct. 15, 2019).

On October 24, 2019, Plaintiffs moved ile &a supplementalrkefing on the issue of
proximate cause and the Fair Housing Act. Mot., ECF No. 121 (Oct. 24, 2019). The Court
granted the motion and allowed Defendants to file a response by November 8, 2019. Order, ECF
No. 122 (Oct. 25, 2019).

On Octder 25, 2019, Plaintiffs filed a supplemental memorandum in opposition to
Fraternity Defendants’ motion to dismiss. Supplemental Mem., ECF No. 123 (Oct. 25, 2019)
(“Pls.” Supplemental Mem.”).

On November 8, 2019, Fraternity Defendants filed a reply. Reply, ECF No. 125 (Nov. 8,
2019) (“Fraternity Defs.” Supplemental Reply”).

. STANDARD OF REVIEW

A complaint mustontaina “shortandplain statemenbf theclaim showingthatthe pleader
is entitledto relief.” Fed.R. Civ. P.8(a).Any claim thatfails “to stat aclaim uponwhichrelief
canbe grantedWill bedismissedFed.R. Civ. P.12(b)(6).In reviewing a complaint under Rule
12(b)(6),a court applies glausibility standard” guided bftwo working principles.”Ashcroft

v. Igbal, 556U.S.662, 678 (2009).

19



First, “[t{lhreadbarerecitalsof theelementf acauseof action,supported bynere
conclusorystatementsjo notsuffice.” Id.; seealsoBell Atl. Corp.v. Twombly 550U.S.544,
555 (2007 “While acomplaintattackedoy aRule 12(b)(6)motionto dismissdoes noheed
detailedfactualallegations . . aplaintiff's obligationto provide the ‘grounds’ of his
‘entitle[ment]to relief’ requiresmorethanlabelsandconclusionsandaformulaicrecitationof
theelementsf acauseof actionwill not do.”(internalcitationsomitted)).Second, “only a
complaintthatstatesa plausibleclaim for relief survives anotionto dismiss.”Igbal, 556U.S. at
679. Thus, the complaint musbntain“factual amplification. . .to renderaclaim plausible.”
AristaRecordd LCv. Doe 3, 604 F.3d 110, 120 (2dir. 2010) (quotingrurkmenv. Ashcroft
589 F.3d 542, 5462d Cir. 2009)).

When reviewing a complaint under Federal Rule of Civil Procedure 12(t§)é6¢purt takes
all factual allegations in the complainttase.lgbal, 556 U.S. at 67.8The court also views the
allegations in the light most favorable to the plaintiff and draws all inferendks plaintiff's
favor.Cohen v. S.A.C. Trading Corp.11 F.3d 353, 359 (2d Cir. 2013ge also York v. Ass'n
of the Bar of the City of &v York 286 F.3d 122, 125 (2d Cir.) (“On a motion to dismiss for
failure to state a claim, we construe the complaint in the light most favorable toittifpla
accepting the complaint’s allegations as trueé)t. denied537 U.S. 1089 (2002).

A court considering anotionto dismissunder Rulel2(b)(6)generallylimits its review“to
thefactsasassertedvithin the fourcornersof the complaint,the documentattachedo the
complaintasexhibits,andany documentsncorporatedn the complaint byeference.”"McCarthy
v.Dun & BradstreetCorp, 482 F.3d 184, 19(@d Cir. 2007). A courtmayalsoconsider
“mattersof which judicial noticemay betaken”and“documentsitherin plaintiffs’ possession

or of which plaintiffs hadknowledgeandrelied onin bringing suit.”"Brassv. Am.Film Techs.,
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Inc., 987 F.2d 142, 150 (2dir. 1993);Patrowiczv. TransamericaHomeFirst,Inc., 359F. Supp.
2d 140, 144D. Conn. 2005).
II. DISCUSSION

A. Title IX —the Hostile Educational Environment Claim

Title IX protects againgyender discrimination, including sexual harassnfee¢. Davis
ex rel. LaShonda D. v. Monroe Cty. Bd. of EdG26 U.S. 629, 649-50 (1998We have
elsewhere concluded that sexual harassment is a form ohdization for Title IX purposes|.]”)
To recaover under Title IX for money damagesplaintiff must prove an educatialprogram,
activity, or institution receiving Federal financial assistance acted “withettet#indifference to
known acts of harassment[I{. at 633.

Demonstrating deliberatadifference requires a plaintiff to show that “the harassment
[takes place] in the context subject to the school district’s contdbldt 647. e plaintiffalso
must show that “an official who at a minimum has authority to address the allegechitistion
and to institute corrective measures has actual knowledge of discriminatioBébser v. Lago
Vista Independent School Dish24 U.S. 274, 290 (1998). In addition, the school must be
deliberately indiffeent, or there must be “an official dgois by the recipient not to remedy the
violation.” Id. Finally, the harassment, of which funding recipients have actual knowledge of,
must be “so severe, pervasive, and objectively offensive that it can be saptit@ dhe victims
of access to the eduanal opportunities or benefits provided by the schddavis 526 U.S. at
650. Depending on the circumstances, “courts view actions of a third party as intentional
violations by a funding recipientZeno v. Pine Plains Cent. School Dig02 F.3d 655, 664-65

(2d Cir. 2012) (“For example, in the educational setting, a school district is liabtedntional
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discrimination when it has been ‘deliberately indifferent’ to teaoh peer harassment of a
student.”).

Yale argues that Plaintiffs’ claim faila three ways.

First, the Fraternity Defendants “are organized independently of Yale[,]” amaihteir
own property, and Yale “has fiormal role in their managementd. 18. Second, Yale did not
exhibit “deliberate indifference to any misconduct over which it had actual knowledge,”
maintains robust and OCR compliant programs, including procedures to respond to claims of
sexual misconduct or harassmedt.Finally, thelocations of the alleged sexual harassment are
not affiliated withYale andYale discourages students from attendihgse eventdd. at 24. In
Yale’s view,Plaintiffs alsohave notadequately allegkinstances of sexual harassment or
fraternity-related misconduct since they have attended, or interference with the educational
opportunites available or their academic performandeYale argues that both the claim for
damages and injunctive relief should be dismidsszhuse Plaintiffs have failed to allege any of
the four elements of\@ableTitle IX claim. Id. at 25; Yale’s Reply at-90.

Plaintiffs claim theyadequately allege claims for monetary damages and injunctive relief
because Yale has exitdd deliberate indifference to the harassment. Pls.” OpYale at 71n
their view, he harassment has allegedly taken place in @xbstibject to Yale’'s contrgthe
Fraterniy Defendants), Yale has known of th@assmentand Yale has ignored ysaof alleged
abuse and could control the fraternities and their members but has refused tlmldo so.

Plaintiffs’ claims for injunctive elief survive because Plaintiffs have adequately alleged
“that Yale knows about the hostile environment perpetudtid fmaternities’ thus satisfying the
“knew or should have known” standard requiredriiie IX. Id. at 20.

The Court disagreesxceptwith respect to the Title IX claim of Anna McNeil.
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The scope of Title IXoreclosesearly all of thePlaintiffs’ Title IX claim. Accepting
their allegations as true, as the Court must at this stage of the case, #reegehusive nature of
the Fraterity Defendants is at th@ot of the Plaintiffs’ alleged hostile educational environment
claim. But asdiscussed further below, Congress has expressly limited Title IX and made the
membership practices of the Fraternity Defendants beyond Title IX’s sBeg20 U.S.C. §
1681(a)(6)(A) (Title IX “shall not apply to membership practic€s)-of a social fratrnity or
social sorority . . . the active membership of which consists primarily of studentsridaatice at
an institution of higher education[.]”).sAa result, to the extent that their membership practices
create or help maintain a hostile educati@ralironment for the Plaintiffs, Title IX cannot be
used to remedy them.

Title IX’s express exemption olfie Fraternity Defendants’ membership practiaed the
inability of this Court to address them has other consequences for PlairitlfdX claimas
well. As the Supreme Coumade clear iDavis Title IX’s “plain language confines the scope
of prohibited conduct based on the recipient’s degree of control over the harasser and the
environment in which the harassment occubaVis 526 U.S. at 644. The Supreme Court’s use
of the conjunctive in defining control over both “the harasser and the environment in which the
harassment occurs” means ttatleast for Title IX purposes, liability for Yale cannot result
solelybecause a Yalstudent has been sexually harasseén ifby another Yale student.

Yale also must have sufficient control over the “environment in which the harassment
occurs” for lability to be possibleSee alsad. at 645 (“[B]ecause the harassment must occur
‘under’ ‘the operations of’ a funding recipient, the harassment must take place irex cont
subject to the school district’s contro{citation omitted). Congress expregslimited Title IX’s

reach and prevented the Iénom addressing the membership of the Fraternity Defendants,
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which means that, as a matter of law, Yddes not have complete control over this
environment.

While the absence of complete conishot thesame as lack of “substantial control,”
in this case, it is a distinction without dfdrence.In Davis the Supreme Court recognized that
“[w]here, as here, the misconduct occurs during school hours and on school grouhds . . .
misconduct is taking place ‘under’ an ‘operation’ of the funding recipient.” 526 U.S. at 646. It is
“[iIn these circumstances, the recipient retains substantial control over the aomibidh
harassment occurdd. And “in this setting the [educational institution] exercises substantial
control over the harasseid.

Here, the alleged misconduct took place off-campus and outside of school hours, in space
and time not definitively under Yale’s control. Indeed, the parties here are not spbosbred
events nor educational programs nor educational activities, and, most importantly, deimet rec
federal funding.See Nat Collegiate Athletic Ass’n v. Smjt625 U.S. 459, 468 (1999) (“Entities
that receive federal assistance, whether directly or through an intermeadeggipients within
the meaning of Title 1X[.]");see also O’Connor v. Davi$26 F.3d 112, 117 (2d Cir. 1997) (by
keeping the modifier “education” with “program or activity” Congress intended Htko apply
to entities that that promote, at least in part, educational missions).

Thus, to the extent Plaintiff§itle IX claim is predicatedn the environment at fraternity
parties, these allegations also fail to state a viable Title IX claim because tleelslleg
discriminatory actions occurred off-campus, outside of school hours, and in space and time not
under Yale’s control.

In addition,Plaintiffs’ factual allegations that they have lost educational benefits and

opportunities to access “a vast, nationwide alumni network, which often results iaccfmlet
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opportunities, Second Am. Compl. { 7, are simplyo#imer manifestation of their ifated
membershigbased Title IX claim andimilarly cannot support a viable Title IX claim. There is
nothing in the plain language ®itle IX or any case interpreting its scope to support holding
Yale responsible for not providing employment opportunities post-matriculation. Any post-
matriculation opportunities offered to students outside of Yale’s academimgffeannot
constitute a denial of educational benefits or opportunifies.Gebseb24 U.S. at 291
(referring to “educational programs or activities” which funding recipients opgesate also
O’Connor, 126 F.3dat 119 (recognizing that institution did not become subject to Title IX
liability even thougtit employed a college intern and that intern alleged sexual harassment,
noting that “it is for Congress, iif should choose to do so, and not this court, to provide a
remedy under either Title VII or Title IX for plaintiffs in [the college intetrpssition”).

But Yale may lave substantial control over individual Yale students wha@arember
of one of the Fraternity Defendants or attend a party at one of the FraterratydBefs iroff-
campus locations and engage in sexually harassing behavior to this extent: the extent to which
the allegedly offending student can be subject to Yale’s disciplinary authority. In other iivords
acurrently enrolledrale student sexually harasses anotherently enrolled Yale student, and
the alleged sexual harassment basn properly reported ¥ale for discipline,Yale may have
substantial control over the circumstances in which that student can remaindesirdéde,
whether the underlying conduct occurred on Yale’s campus or offSééale’sEx. 16 —
Undergraduate Regulations 2018 — 2019, ECF No. 71-18 at 3 (May 29,(2@i$neral, these
regulations are concerned with conduct on campus. While off-campus misconduct will not
normally be the basis for disciplinary action by the University, it may result in disciplindonac

under thecircumstances specified below .); it. at 69 (“Conduct occurring off campus is a
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violation of these regulations if the conduct, had it occurred on campus, would be a violation of”
Yale’s policies, including its policies regamd sexual misconduct. Furthermore, “any conduct
occurring off campus that imperils the integrity and values of the University communjity ma
result in disciplinary action.”)Yale’s Ex. 2 —Yale Sexual Misconduct Policies and Related
Definitions, ECF No. 71-4 at 2 (May 29, 201Y)ale’s sexual misconduct policies “apply to all
members of the Yale communi&g well as to conduct by third parties . . . directed toward
university students, faculty, or staff members.”).

As a resultif Plaintiffs have adequately alleged Yale’s deliberate indifference to sexual
harassment occurring between and among Yale students, then Plaintiffs mayilade Title
IX claim, even if the harassment occurred at one of the Fraternity Defendértahgius
locations.See Davis526 U.S. at 64@7 (“Wethus conclude that recipients of federal funding
may be liable for ‘subject[ing]’ their students to discrimination where ttipient is deliberately
indifferent to known acts of student-on-student sexual harassment and the harasder tise
school’s disciplinary authority.”).

Becauseone of the Plaintiffs are alleging that Yale or one of its officials or even an
employee “engage[d] in harassment directly, howeyale may not be liable for damages
unless its deliberate iffterence ‘subject[s] itstudents to harassmenid: This “deliberate
indifference must, at a minimum, ‘cause [students] to undergo’ harassmentkerthmea liable
or vulnerable’ to it.”ld. at 645 (quoting Random House Dictionary of the English Language
1415 (1966)).

In addition, as a matter of law, Title IX does not provide for the scope of injumetigé
sought by Plaintiffs here, such as the appointment of school monitors famffusevents See

Second Am. ComplI1103-104 (“An Order requirinyale to initiate and implement programs
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and policies that remedy the gender discrimination, sexual harassment, and hostirerenti

at Yale, including . . . [a]ppointing mixed gender ‘sobenitors’ for each oficampus event and
party[.]”). Because Tie IX’s “plain language confines the scope of prohibited conduct based on
the recipient’s degree of control over the harasser and the environment in whictatiseneat
occurs,”Davis, 526 U.S. at 644, any such relief would have to be limited to the disciplinary
process at Yale for its students, something within Yale’s control.

In any event, for evethis claim—one of Yale’s alleged liability for its deliberate
indifference to allegations oésual misconduct made by Yale students against other Yale
students and reported to Yale’s established disciplinary proce&antiffs “must establish that a
school official with authority to address the alleged discrimination and to institueeitoe
measures had actual knowledge of the discrimination and failed to adequately respond.”
Papelino v. Albany Coll. of Pharm. of Union UnRie33 F.3d 81, 89 (2d Cir. 201 Deliberate
indifference “does not depend on whether one can plausibly second guess the disciplinary
decisions made by school administratofsadnt ex rel. Gant v. Wallingford Bd. of Edut95
F.3d 134, 145 (2d Cir. 1999) (citations omitted). “A school fails to adequately respond if it
provides no response or if it provides a response that amount[s] to deliberate inmifteren
discrimination.”Papdino, 633 F.3d at 89.

In analyzing a Title IX hostile education environment claim, Title VII hostile
environment jurisprudence is instructiVRapeling 633 F.3d at 89. “A finding of deliberate
indifference depends on the adequacy of a school district’s response to thenéiara8dailure
to respond, a response that only follows after a lengthy and unjustified delay, and a response that
amounts to deliberate indifference to discrimination ehall/been found inadequate

[responses].Zenq 702 F.3dat 66(citations and internal quotation marks omitted). “The
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sufficiency of a response, however, must be considered in light of the known circumstiadces
as the known circumstances change, the sufficiency of a response may also have tolévolve.
at 668 (citations and internal quotation marks omitted).

Eliana Singer, Ry Walker, and Engender, howelvave not adequately alleged
deliberate indifference and this theafyliability does notesult in a viable Title IX clainfior
them For examplePlaintiffs have allegd thatYale failed to stop sexual harassment
prospectivelySeeSecond Am. Compl. 1 101 (*Yale has failed to formulate any policy to
prevent the sexual misconduct that occursonnection with the Fraternities.’iy. § 17
(“Plaintiffs must nav assert their rights in a Court of law to make Yale and the Fraternities safer,
more equitable organizations for female students.”). But they have identified nolwed e
IX has been gpied to an institution’s failure tanticipate and prevent sexual harassment,
misconduct, or discrimination prospectively.

Plaintiffs repeatedly and vaguely reference the hostile environment ohitige and the
“negligible sanctions” the organizatismeceivedSecond Am. Compl. § 77. They interpret
action and response as insufficient or an unwillingness to change, while simultaneously
recognizing that Yale did resporfseeid. I 68 (stating that a former presidagteedthat all
students be held accountable” in complying with the Undergraduate Regulations, but his
preference to implement change through improved communication and enforcement meant “Yal
would not change its fraternities policiesid; 1 72 (When Yale began issuing summaries o
reported sexual misconduct and the summaries did “not disclose whether repodieatsniciok
place at fraternity houses or in connection with fraternity evenlgjitiffs claims this data

ignored “primary drivers of the hostile environment on campus.”).
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Plaintiffs also repeatedly refer to Yale’'s decisida ignore recommendations from
committees or reportSeeSecond Am. Compl. 68 (“Yet Yale refused to adopt the [Advisory
Committee on Campus Climate’s] recommendations”);.Id. 73 (a 2012-13 report
“studiously ignores the relationship between fraternities and sexual misconduct,herethes
link is plainly obvious”);id. § 88-92 (In the fall of 2016, the Yale College Council Task Force on
Greek Life,“[u]pon information and bé&f, the Yale administration reviewed the [task force’s]
report, yet failed to take any action in response.”)

But these allegations do not create plaiside “entitlement to relief,” required after the
Supreme Court’s decisions ligbal andTwombly See Igbal566 U.S. at 678\here a
complaint pleads facts that are ‘merely agstent with’ a defendant’s liability, it ‘stops short of
the line between possibility and plausibility of ‘entitlement toeféli (quotingTwombly 550
U.S. at 557))Twombly 550 U.S. at 559°l]t is only by taking care to require allegations that
read the level suggesting conspiracy that we can hope to avoid the potentially enormous
expense of discovery in cases with no reasonably founded hope that the [discovery] process will
reveal relevant evidence ..” (internal quotation marks and citation ted)). In 2017, the
Office of Civil Rights closed its monitoring of Yadnd statd that:

Throughout our monitoring, OCR provided the University with
feedback on the information gathered and discussed concerns,
including those raised to OCR by students. The University
welcomed all feedback and made changes based on the feedback
received Based on all of the information reviewed, OCR has
concluded that the University sufficiently complied with the terms

of the Agreement and as of the date of its last monitoring report on
May 30, 2014. OCR deems the monitoring of this complaint to be

complete, and therefore, the complaint is closed.

Yale Motion to Dismiss- Exhibit 6, ECF No. 38-&t 7(Apr. 22, 2019) (OCR Letter”).
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Significantly,nearlyall of the allegéions of sexual assault raised Bhaintiffs and
allegedly not properly addressed by Yale preceded the OCR’s &dtere.g Second Am.

Compl. § 62 (In 2008, Zeta Psi pledges allegedly “posed for photographs outside the Yale
University Wanen’s Center wh a sign stating, ‘We Love Yale Sluts.”ij}. § 63 (Fraternities

and Yale athletics teams allegedly circulated an email ranking 5§dastwomen “based on
attractivenesand the number of drinks it would take to have sex with therd.y;64 (In

October 2010, members and pledges of Delta Kappa Epsilon allegedly “marched outside the
Yale Women'’s Center on Yale’s Old Campus . . . with pledges shouting, ‘No means yges! Ye
means anal” while members responded, ‘Louderltf) 1 112-14 (detailing aalleged ®xual
assault against 8 Walker occurring in 2016).

While Plaintiffs argue that the OCR letter is beyond the scope of the Second Aimende
Complaint, on a motion to dismiss, this Court can — and in this instance, should — cansider
documencritically related to Plaintiffsfactual allegationsand underlying legal thearthat Yale
fails to comply with the dictates of Title D&eelnt’| Audiotext Network, Inc. v. Am. Tel. and
Tel. Co, 62 F.3d 69, 72 (2d Cir. 2011) (“Moreover, ‘when a plairdiffoses not to attach to the
complaint or incorporate by reference a [document] upon which it solely relies and svhich i
integral to the complaint,” the court may nevertheless take the document into coimsiderat
deciding the defendant’s motion to diss1. . ” (citation omitted));see alsd&mith v. Hogan
794 F.3d 249254 (2d Cir. 2015jcourts are permitted, at the motion to dismiss stage, to

consider “documents that the plaintiffs either possessed or knew about and upon which they

relied in bringing the suit” (quotin@ity of Pontiac Policemen’s & Fireman’s Ret. Sys. v. UBS

AG, 752 F.3d 173, 179 (2d Cir. 2014)).
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As a result, to havihe plausible“entitlement to relief,” Plaintiffs cannot simply allege
that a variety of incidents occurred, but also must allege how, despite the OCRsioo |
finding no further need to investigate Yale’s Title IX compliance, that Yale rmlests failed to
respond to reports of sexual assault or that Yale only responded after a lengthy détantsuff
to providea viable Title IX claimSeeZenq 702 F.3d at 699 (finding undue delay where
students were disciplined promptly, but it took over a year to implement non-disciplinary
remedial action)Papeling 644 F.3d at 90 (finding that the Dean’s decision to “keeett
about a student’s complaint of quid pro quo harassment and not to follow procedures for
processing complaints of sexual harassment could be fouaddasonable jury to be deliberate
indifference);cf. Hayut v. State Univ. of New Y0852 F.3d 733, 752 (2d Cir. 2003gjecting a
Title IX claim at the summary judgment stage with “purely conclusory allegasaggesting
that the matter should habeen addressed more swiftly.”)

Just as importantlynlike Ms. McNeil's factual allegationsdiscussed further below —
Eliana Singer, Ry Walker, and Engender do not allege having contemporaneously reported an
incident of sexual assault throuyfale’s established channels for addressing these maitets
Yale declinng or refusng to investigate it, muclessdelay responding to any such complaints.
Instead, these Plaintiffs argue that their specific instances of sezaaltauld not be properly
repated.SeePls. Opp’n at 17 n.10 (arguing that the absence of formal complaints “ignores the
fact thatPlaintiffs didn’t know and couldn’t see their assailants.” (citations omjtted)

This argument and the factual allegations in support thereof, howegerather than
answer the ultimate legal question: whether, as a matter of law, an educasbttutioin can be
deliberately indifferent in responding to off-campus, off-hasssesvhere the alleged harassers

cannot be adequately identified by thodegidly harasse@nd the educational institution
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received no formal complainBased on the curreraw, theanswer is noSee Davis526 U.S. at
644 (recognizing that Title IX’s “plain language confines the scope of prohibited condedt ba
on the recigent’s degree of control over the harasser and the environment in which the
harassment occurs.d. at 645 (“[BJecauséhe harassment must occur ‘under’ ‘the operations
of’ a funding recipient, the harassment must take place in a context subject to the school
district’s control.” (citations omitte(l)

In contrastAnna McNeilallegesboth having experiered a sexual assihand having
witnessed others being sexually assaudtesl single evenSecond Am. Compl. 1 10BAt a Zeta
Psi party in August or September of 2016, she allegedly “was groped without consent by
numerous male attendees” and allegedine@ssed similardhavior against other women.).
Moreover, when she allegedly informed her first-year counselor of the incidealteged
“mandatory reporter of sexual misconduct,” the counselor allegedly shruggdd.difcNeil’s
account and did not report the miscondastrequired by Yale’s policiekl.  106. Although
these factual allegations are insufficient as a matter of law to support tiredder claim
brought by her anthe other Plaintiffeand occurred before the 2017 OCR lettieese fatual
allegations ee sufficient to supportaableTitle IX claim by Ms. McNeilregarding Yale’'s
alleged deliberate indifference for this incideaitleast at this stage of the case: an alleged sexual
assault not just against her but others on the same evening and allegedly reported to leat not act
upon by Yale.

Significantly, other Second Circuit decisions probativeiable Title IX claims ones
involving the claim of a single plaintiff of deliberate indifference to allegatiorsshufstile
educatioal environment, have been resolved at the summary judgmentattye earliestSee,

e.g.,Zenq 702 F.3d a671 (affirming after trial that “there was sufficient evidence in the record
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to support the jury’s finding that the District’s responses toestudarassment ofrghony
‘amount[ed] to deliberate indifference to discriminatiorfquiotingGebsey 524 U.S. at 290));
Papeling 633 F.3d at 91 (on a Title IX hostile environment claim, recognizing at the summary
judgment stage that “[a] reasonable jury could find that Nowak engaged in this conducé becaus
Papelino rejected her sexual advances, and that these actions were part of a paiteasioé p
conduct that was sufficiently hostile or abusive to alter the conditions of Papelino&iedak
environment.”);Hayut 352 F.3d at 752 (“All told, the uncontroverted evidence indicates that
SUNY, by and through the actions of its offild (theindividual defendants), acted expeditiously
and reasonably, and exhibited no indifference at all to Hayut's allegations.”).

Anna McNeil’'s factual allegations here in support of her Title IX claim|eahmited,
plausibly suggest that a Yale official may have been indifferent to the allegedlg hosti
educational environment she experienced. While the single diegggdihere ultimately may not
be “so severe, pervasive, and objectively offensive that it can be said to depriveitie ofict
access to thedeicational opportunities or benefits provided by the sch@ayis 526 U.S. at
650, that determination can be better made with a more developed &eedietz v. Bouldjn
136 S.Ct. 1885, 18889 (2018)a district court maintains “inherent power todhifg or rescind
its orders before final judgment &ncivl case, or to manage its docket and courtroom with a
view toward the efficient and expedient resolution of cases” (citations onnitiéobeover,
given the limited nature of this claim, in compango the far broader Title IX sought by Anna
McNeil ard the other Plaintiffs, discovery of this claim should-dtderlimited.

Accordingly, lecausehe factual allegations of all of the Plaintiffs, except Anna McNeill,
fail to providethe plausibile ‘entitlement to reliefhecessary to continue, and Anna McNeil may

have a viable Title IX claim as it relates onlyhter and only arising out of the alleged Zeta Psi
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party incident in 2016, the Court will dismiss the Title IX claibrought by all of the Plaiiffts,
except for Anna McNeil, as limited abave

B. Title IX —the Gender Discrimination in Terms and Conditions ofEducation
Claim

20 U.S.C. § 1681(a)(6) explicitly exempts “[s]odiaternities or sororities...the active
membership of which consists primarily of students in attendance at an institutiigmer
education” from the policies of Title IX.

As a resultYale argues that it cannot be held responsible for the memberdicipgpof
Fraternities, and, even if it could be held responsible, Title IX expressly exeraptbership
policies of Fraternities. Yale’s Mem. at 14. Because of this exception, Y alesdttat the claim
of gender discrimination under Title IX should bserdissedId. at 15.

Plaintiffs, howeverallege that the “fraternities’ array of powerful and connected alumni”
networks “provide male students [with] valuable economic and professional oppes{uiit
Pls.”Opp’nto Yale at21. In their view, the lost opportunities combined with the elevated social
standing fraternities enjoy and the elevated control over Yale’s social envitoprogidesmale
students at Yale “social and economic privileges that are denied to female studeat122.
Yale allegélly has the power to act to correct the gender imbalances, but does not do so, ceding
social, professional, and economic privileges to thenale Fraternitiedd. at 21.

The Court gsagrees.

Plaintiffs seek to differentiate this exemptionli®sing heir claim“on the unequal social
and economic opportunities thasult fromYale's Greek system.” PIsOpp’'nto Yale at 23
(emphasis in original). In their view, gender discrimination persists thrgalgs deliberate
indifferenceto the disparities in social and economic opportunities that the fraternities

perpetuate Id. at23. In making their argument, Plaintiffs rely on case law that considered
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discriminatory admission policiemd practices ahstitutions of higher education, which is
distinct from differences in opportunity among all students already adn@gells.” Opp’n to
Yale at 22 (relying oBweatt v. Painter539 U.S. 629 (1950) andlS. v.Virginia, 518 U.S. 515
(1996)).Plaintiffs, however, do not allege discrimination by Yale or in its educational programs.
More importantly,Plaintiffs have targeted entities, fraternities, expressly excludedTitee
IX’s reach

Because Plaintiffs fail to plead facts that ddsediscriminationn Yale’s educational
environment and because the fraternities are explicitly exempted in Title IXtifdaTitle IX
claim fails.

Accordingly, the Court will dismiss this Title I1&¥laim.

C. The FederalFair Housing Act Claim

The Fair Haising Act makes it unlawful “[t]jo refuse to sell or rent or otherwise make
unavailable or deny, a dwelling to any person because skx. . ..” 42 U.S.C. 83604(a). “A
plaintiff can make out a claim of discrimination either on amhed disparate impact or on one
of disparate treatmentFair Hous. in Huntington Comm., Inc. v. Town of Huntington, N8Y6
F.3d 357, 366 (2d Cir. 2003) (citingeBlancSternberg v. Fletche67 F.3d 412, 424 (2d Cir.
1995)). After a prima facie casédiscrimination has been established, “the burden shifts to the
defendant to assert a legitimate, nondiscriminatory rationale for the challéegsion.”
Mitchell v. Shang350 F.3d 39, 47 (2d. Cir. 2003) (citiMcDonnell Douglas Corp. v. Gregn
411 U.S. 792, 802-03(1973)).

To bring a claim under a theory of disparate impact, “a plaintiff must demonsiaasmnt
outwardly neutral practice actually or predictably has a discriminatoryt effedhe plaintiff

need not make any showing of discriminatory inteRair Hous. in Huntington Comm., Inc.
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316 F.3d at 366. A prima facie case is established by demonstrating “(1) the occurrence of
certain outwardly neutral practices, and (2) a significantly adverse or dispooptgtimpact on
persons of agrticular typeproduced by defendant’s facially neutral acts or practiddsany
Mgmt., Inc. v. Cty.foNassay819 F.3d 581, 617 (2d Cir. 2016) (citations omittéd)alleged,
the facts supporting a claim of discrimination “need only give plausibleosujgpa mininal
inference of discriminatory motivationLittlejohn v. City of New York/95 F.3d 297, 311 (2d
Cir. 2015).

To bring a claim under a theory of disparate treatment, “a plaintiff must plaubdgg a
that an ‘outwardly neutral practice hasignificantlyadverse or disproportionate impact’ on
persons in the protected clas®lill Street Partners, LLC v. City of Newburg2019 WL
4274212 (S.D.N.Y. Sept. 10, 2019) (citations omitted). Here, a plaintiff “need not show
discriminatory intent butnust show thathe practice ‘actually or predictably results in
discrimination.” Id. Evidence of disparate treatment can be either facial or circumstantial.

A facially discriminatory policy explicitly classifies based on one’s geridér Union,
UAW v.Johnson Controls, Inc499 U.S. 187, 197 (1991). Under this framework, the motive is
immaterial, whether disparate treatment exists depends on “the explicit termgiofidegtton”
not the motiveld. at 199. Fair Housing\ct claims brought on circumstantial evidenmeguire
Plaintiffs to establish “(1) that they are members of a protected clasbaf{2hey sought and
were qualified to rent or purchase the housing; (3) that they were rejected) émat (he
housing opportunity remained available to other renters or purchagéhell, 350 F.3d at 47.

To have standing for either claim, a plaintiff must satisfy constitutional signdi
requirements and constitute an “aggrieved person,” or “any person who’ eithers'¢tahave

been injured by a dcriminatory lousing practice’ or believes that such injury ‘is about to
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occur[.]” Bank of Am. Corp. v. City of Miami, FJd.37 S.Ct. 1296, 1302 (2017) (citing 42
U.S.C. 8§ 3602(i)). To satisfy constitutional standing requiremampigintiff must have sié¢red

an “injury in fact” that is concrete and patrticularized, as well as actual and imptimeimtjury
must be fairly traceable to the conduct complained of, and it must be likely that the idjumy wi
addressed by a favorable judicial decisiomanv. Defendersf Wildlife, 504 U.S. 555, 560-61
(1992). Claims of injury must fall within, at least, the “zone of interests” that destaaks to
protect.Bank of Am. Corp.137 S.Ct. at 1303.

Plaintiffs bring claims against 402 Crown, LLC, 340 Elm, LLC, andrita¢ernity
Defendantdgor violations of theederalFair Housing Act.

402 Crown, LLC and 340 EIm, LLC are housing corporations, which lease property to
members of the local chapters of #raternityDefendantsPlaintiffs’ arguments @to both
corporationsare similar In their view, both defendants impermissibly rely on extrinsic evidence
to support dismissaPRls.’ Opp’n to 402 Crown at PIs.” Opp’n to 340 Elm at 5.

Plaintiffs alscargue thatheir allegations againdD2 Crown, LLC survive under a thiy
of disparate impact or disparate treatment. Blpp’'n to 402 Crown at 7. They note Defendants
misplaced reliance aMicDonnell-Douglasas a pleading standard and asgetfacial
discrimination on gender is attributed to Defendant’s conduct providing Alpha Epsilon Pi a
property for use as a male-only fraternity houdeat 8.402. In their viewCrownLLC “has an
independent duty not to engage in or facilitate houdisgrimination; its inteninay be inferred
throughits acquiescence {lpha Epsilon Pi's]open, notorious, and long standing polidg.”
at 10.

Plaintiffs argue tha#02 Crown, LLC can b&directly liable for the discriminatory

actions of their tenantsltl. at 12.They argue that the knowledge of the property’s use as a
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fraternity, the gender discrimination inherent to that society, and the permitted use of the
property as an instrument of discrimination speak to 402 Crown, LLC’s implicit adoption and
endorsement of the discriminatidd. at 13.

In Plaintiffs’ view, 340 EIm, LLC is no different. “By renting to an organization that
explicitly discriminates against women,” 340 Elm, LLC wigs the Fair Housing Aand
Connecticut state lalwy making property unavailable based on genféist, Opp’n to 340 Elm
at 8 and Plaintiffs’claims arguably survive under either a disparate impact or disparate
treatment theory for similar reasois. at 8.As owner and landlord, “by knowingly and
deliberately furnishing the property to a discriminatory organization (Chi Psi)efiuges to
admit women[,]"Plaintiffs argue thaB40 Elm LLC adopts and promulgates the policies of its
tenant.ld. Even if examined under the circumstantial evidence of disparate treatment
requirements oMcDonnell DouglasPlaintiffsargue that they are members of a protected class,
experiencedverse treatment, and sustained a minimal showing of an inference of
discriminatory notivation.ld. at 9-10. In their view, 340 Elm, LLC knew that it rented the
property to the fraternity, knew the fraternity was a discriminatory organizatiow, tkia¢
preclusion from applying to the fraternity precluded residing at the property, aralated
federal and state fair housing laws “by acquiescing in or failing to remedy drsatiom that it
knew or should have known reigned at its propeity.at 1:12.

Underthe dsparate impadheory, Plaintiffs arguéhatthey have adequately aljed their
claim and that the extrinsic evidence relied upon by 340 EIm, LLC should be disreddrded.
15. 340 Elm, LLC does not dispute that it is the “owner and landlord of the Kappa Delta house,

and manages the house for its, Kappa Delta’s, and <Lkir&ernity’s mutual benefitld. at 16.
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Any reference of rental decisions based on ability to pay goes beyond the Second Amended
Complant. Id.

Plaintiffs argue their claims are valid under the Fair Housing Act because “[h]agsing
one of the primary benefits of membership, and denial of membership is essentially synonymous
with denying housing.” Pls.” Opp’Rrat.at 7-8. Becauset2 U.SC. § 3602(i) allows “any
person who’ either ‘claims to have been injured by a discriminatory housing practickevebe
that such a practice ‘is about to occug™ring a claimid. at 8 the injury pled, denial of
housing, in the Amended Complaint arguably falls within the “zone of interests” protectesl by th
Fair Housing Acts and is the “mmediate and direct” cause of Plaintiffs’ injuriés. at 10.

Plaintiffs believe that the denial of membership “effectively denied them hougirig that
would have been available to them but for their gender.”

In supplemental briefing, Plaintiffsiftherargued that they had standing to pursue these
claims. They first point out th&ank of Americalaces limitations on damages remedies, PIs.’
Suppl.Mem. at 1, and thaBank of Americaloes not indicatthata proximate cause limitation
applies to claimsor injunctive relief under the Fair Housing A, at 2. In their view, the
Fraterniyy Defendants “denied them access to housing, making that housing ‘unavailable’ under
[S]ection 3604 (a); andiraternity Defendants conveyed a sbased ‘preferere, limitation, or
discrimination’ ‘in connection with the housing market’ under [S]ection 3604i@)&t 4.

“Plaintiffs’ claims are directly and immediatedypout housing transactions affecting them
personally, and there are no thpdrty victims stanihg between Defendant| | [Fraternities] acts
and Plaintiffs’ injuries.”ld. at 6.1t was the “maleonly policies and practices” that “made

housing ‘unavailablefo Plaintiffs as an immediate resulkd. at 8.
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Plaintiffs further argue that the Fraternidgfendants’ invocation of the private club
exemption is improper at this stage in proceedibgsaus®efendants do not meet this
“exceedingly narrow exceptionld. Plaintiffs characterize the housing available to Fraternity
Defendants sdistinguishable from places that “service transient guests|,]” like hotelstetgno
in that thepropertiethouse members for at least the academic year and occasionaliyrtivesr.
Id. at 14. Housing is “fundamental, not incidentaltite Fraternitiespurpose[]” because
housing is furnished for commercial reasons: to genaftmative revenue streamsdto
attract new members and dukek at 1617. Plaintiffs lastly ague that admission of most men
who request membership, including non-students, and the invitation to the general public while
hosting events demonstrdtat“Fraternities are open to the publi¢d. at17. As a result, in
Plaintiffs’ view, the Fratermyt Defendantgannot rely on the Fair Housing Act exemptitth.at
15.

402 CrownLLC argueghat theSecond Amended Complaint should be dismissed
because it lacks specificitg02 Crown, LLC’s Mot. to Dismiss at 5, because there is no
affiliation betweem02 Crown LLC and any fraternal organizatiah,at 6,because there are no
factual allegations any plaintiff tried to rent from or was qualified to rent #0tnCrown, LLC,
id. at 8, and because, even if 402 Crown, LLC was the legal equivalent of Alpha Epsilon Pi,
Epsilon Upsilon, “there are no facts supporting an allegation of a violation of the [pasimig
Act] against that entify]” id. at 9.

340 Elm, LLCfurtherargues that Plaintiffs fail “to make out a prima facie case of
disparate treatmennder 42 U.S.C. § 3604(a) or (b)” and fail “to satisfy the second and third

elements’required, that Plaintiffs ever sought to rent the property and were refused. 340 EIm,
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LLC’s Mot. to Dismiss at 1. For that reason, 340 EIm, LLC contends the claim shzld
dismissed.

The Fraternity Defendants argue thaiftiffs’ Fair Housing Act claim must fail because
there is no allegation in the Second Amended Complaint “that any Plaintiff everdamplie
attempted to apply for housing with any of the Fraterngjeddantsand that, even had they
been denied housing, “such denial is permissible under the [Fair Housing Act’s] phiate
exemption” in 41 U.S.C. § 3507(a). Frat. Defs.” Mot. to Dismiss ¥fithout any asserted
injury and without ever having applied for housing, Plaintiffs claim cannot prolcbed 7.

Finally, Fraternity Defendants maintain that the private club exception appheg-are small,
selective private groups, they provide housing to members during the academic year and
occasionally during summer months, and the space is used for “the primary purpose of
developing a social structure” and not owned “primarily for a commercial purpasefal’ 7-8.

In their supplemental reply brief, Defendant Fraterndiegie thaPlaintiffs do not
provide “any allegations as to what housing opportunities they sought, from whom they sought
them, when they sought them, or how they sought them[,]” meaning that Plaintiffs “have not
pled how the denial of fraternity membership caused the deprivation of housing
opportunities . . .”.and so, do not have standigaternity Defs.” Supp Reply at 2In their
view, Plaintiffs fail the Fair Housing Act’s proximate cause requirement because they “have not
adequately pled an express denial of a housing opportunity, the unavailability of a specific
housing opportunity, or statements affecting housing transactiongat’3.

The Court agrees witthe Defendants.

The Courffirst considersvhether Plaintiffs have standing to bring a Fair Houging

claim. For thefollowing reasons, the Court concludeatthey do not.
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Plaintiffs must satisfy both statutory and Article 11l standing requiremé&ntbave
statutory standing, “courts must: 1) decide ‘whether the statute grants thdfglantause of
action that $§he] asserts,” and 2) presume a statute provides a cause of action ‘only ifésplaint
whose interests fall within the zone of interests protected by the law invoRg@aricio v.
Christian Union, Inc.18-CV-0592 (ALC), 2019 WL 1437618, at *10 (S.D.N.Y. Mar. 29, 2019)
(quotingLexmark Int’l, Inc. v. Static Control Components, Ji&Z2 U.S. 118, 128 n.4 (2014)).

“The definition of ‘person aggrieved’ contained in s 810(a) is in terms broad, as it is
defined as ‘(a)ny person who claims to have been injured by a discriminatory housirgg ptacti
Trafficante v. Metropolitan Life Ins. Ga109 U.S. 205, 208 (1972Xe¢e also Fair Houslustice
Center, Inc. v. Cuomd8-CV-3196 (VSB), 2019 WL 4805550, at *6 (S.D.N.Y. Sept. 30, 2019)
(“The [FHA] permits any ‘aggrieved person’ to bring a suit challenginglisctiminatory
housing practices’ and defines ‘aggrieved person’ to include ‘any individual’ who eithienscl
to have been injured by a discriminatory housing practice’ or believes that such an inpaytis a
to occur.” (quotingAnderson Grp., LLC v. City of Saratoga Sprin®85 F.3d 34, 44 (2d Cir.
2015)).

Under Article Ill, a“plaintiff must have (1) suffered an injury in fact, (2) that is fairly
traceable to the challenged conduct of the defendant, and (3) that is likely to be delolyesse
favorable judicial decision.3pokeo, Inc. v. Robin$36 S. Ct. 1540, 1547 (2016). Most relevant
to the inquiry at hand, is the injury in fact prong.

Injury in fact distinguishes “a person with a direct stakih@éoutcome of a litigatichr
even though small—from a person with a mere interest in the probGtizéns for
Responsibility and Ethics in Washington v. Tru8g0 F.3d 131, 143-43 (2d Cir. 2019) (quoting

United States v. Students Challenging Regulad@gncy Procedures (SCRARL2 U.S. 669,
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690 n. 14 (1968))A plaintiff must “allege distinct and palpable injuries thatfardy traceable

to [defendants’] actions.’LeBlanc-Sternberg67 F.3dat 424 {nternal quotation marks omitted)
(quotingHaves Ralty Corp. v. Colema55 U.S. 363, 375-76 (1982))T]he ‘zone of

interests’ requirement asks ‘whether the statute grants the plaintiff theeafaaugtion that he
asserts.”Jawk Enterprises, LLC v. Greenlight Energy, JA@-CV-4212ARR-SJB, 2019 WL
5881752, at *1 (E.D.N.Y. Nov. 5, 2019) (quotiBgnk of Am.137 S. Ct. at 1302)). “Th@ity of
Miami majority . . .reinforcedLexmarks essential point that the zone of interests question is
‘whether the statute grants the pldintne cause of actiothat [she] asserts.Citizens for
Responsibility and Ethics in Washingt®39 F.3d at 154 (quotir§ank of Am.137 S. Ct. at
1302)).While proximate cause is not a requirement under Article 1ll, “it is an elemeiné of
cause of etion under the statufand]. . . it must be adequately alleged at the pleading stage in
order for the case to proceed. If a plaintiff's allegations, taken as truasafgcient to establish
proximate causation, then the complaint must be dismissed.exniark Int’l, Inc, 572 U.S. at
134 n.6.

At its core, PlaintiffsFair Housing Act claim revolves around the denial of membership
by fraternities Under Plaintiffs’ construction, a landlord would be responsible for addressing
housing discrimination based arrental agrement with tenants, tenants who belong to an
organization with allegedly discriminatomyembership practice¥he predicate act for
discrimination, therefore, is denial of membership; the separate act of demiaisifig does not
necessaly follow, becawgeother factors could create the same circumsta@fe&Empire
Merchants, LLC v. Reliable Churchill LLL.R02 F.3d 132, 143 (2d Cir. 2018) (*[T]he predicate
act of [smuggling] and the separate act of [not buying Empire’s liquor] doetessaty follow

from one another,’ . . . Empire’s ‘lost sales could [thus] have resulted from factarshathe
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petitioners’ alleged acts of fraud.” (emphasis in the original) (citationtemt)). As they admit,
“Plaintiffs repeatedly sought membership in the ématies, which would have entitled them to
housing benefits . . . [b]y denying Plaintiffs membership, Defendant fraternitiesivedfe

denied them housing rights that would have been available to them but for their gender.” PIs.’
Opp’n to Frat. at 10At no point do Plaintiffs allege they sougbtrent the same properties as

the fraternities and were denied basedhair gender.

The alleged injunhere the denial of housing, thus is not fairly traceable to the conduct
of the landlords, but instead tcetfailure of the Fraternity Defendants to admit womeere the
converse also is true. That is, the alleged denial of housing by the Fraternity Defesdait
linked to a policy regarding housing, which the landlords—not the Fraternity Defendants—
contol, but rather to the Fraternity Defendants’ decision not to admit women. In other words,
there is no direct effort to make housing unavailable to wo®e®a Citizens for Responsibility
and Ethics in Washingto®39 F.3dat 144 (“To satisfy the ‘traceabty’ or ‘causation’ prong of
Article Il standing test, allegations must provide more than ‘unadorned spenutaticonnect

their injury to the challenged actions.”” (citations omittethileed, no Plaintiff has applied
directly or otherwise for housing, but insteRldintiffs have sought housing as an incidental
benefit of membership in one of the Fraternity DefendantstHBuis not a housing
discrimination problemit is a discrimination problem related to the membership of the
Fraternity Defendants, which Plaintiffs cannot challenge through Title IX, as ruoigd.a
Accordingly, Plaintiffs’ Fair Housing Act claim will belismissed
D. The Connecticut Discriminatory Housing Practices AcClaim

Connecticut law, in relevant part, provides:

(a) It shall bea discriminatory practice in violation of this section:
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(1) To refuse to sell or rent after the making of a bona fide offer, or
to refuse to negotiatdor the sale or rental of, or otherwise make
unavailable or deny, a dwelling to any person because of . . . sex,
gender identity or expression . . ..
(2) Todiscriminate against any person in the term, conditions, or
privileges of sale or rental of a dwelling, or in the provision of
services or facilities in connection therewith, because of . . . sex,
gender identity or expression . . . .

Conn. Gen. Stat. § 46&c(a)(1)(2).

Plaintiffs argue that they sufficiently allege violations of the Fair Housingwiath
means they “have necessarily stated a claim for violation of the [Connectictitriistory
Housing Practices Act].” PIsOpp’nFrat.at 19. The ijury stemming from the Fratergit
Defendantsunlawful discriminatory acts gives them standing for a claim under statédaw.
Pls.” Opp’n to 402 Crown at 15; Pls.” Opp’n to 340 EIm at 6.

402 Crown, LLC argues that the claim under the Connecticut Discriminatory Housing
Practices Act should be dismissed for the same reasons as the claim underHbedtag Act
—because there are no factual allegations that any plaintiff tried to renofraasqualified to
rent from 402 Crown, LLC, and agaimgcausé¢here arensufficient facts supporting allegations
of housing discrimination against Alpha Epsilon Pi, Epsilon Upslthrat 11.

Because Connecticut courts use federal fair housing law interpretations de,&340i
Elm, LLC argues the claims under the Connecticut Discriminatory Housing Rsagiit should
be dismissed for the same reasons as the claims under the Fair Housing Act.,340CEm
Mot. to Dismiss at 8, 11-12.

The Fraternity Diendants also rely on their previous arguments related to the Fair

Housing Act claim, Frat. Defs.” Mot. to Dismiss at 10, that Plaintiffs have inadelgyaied an
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injury because “they never applied for or attempted to secure housing in ay of thiedacili
owned by” the housing corporations and occupied by local chaptebengid.

The Court agrees.

Connecticut courts use cases interpreting federal fair housing laws as guidamce whe
analyzing state law housing discrimination claidgalonBay Comm., Inc. v. Town of Orange
256 Conn. 557, 591 (2001]l{n addressing clans brought under both federal and state housing
laws, ‘we are guided by the cases interpreting federal fair housing laws . . . ddfgriémces
between the state and federal stattitéguoting Zlokower v. Comm’n on Human Rights &
Opportunities 200 Conn. 261, 264 (1986)). Because the Court determines Plaintiffs do not have
a claim under the Fair Housing Act, their allegations are insufficient under Cimuihéiv for
the same reass.

Accordingly, the Court will dismiss Plaintiff€€onnecticut Discriminatory Housing
Practices claim.

E. The Civil Conspiracy Claim

To maintain a civil action for conspiracy a plaintiff must prove: “(1) a combination
between two or more persons, (2) toaderiminal or an unlawful act or a lawful act by ciral
or unlawful means, (3) an act done by one or more of the conspirator pursuant to the scheme and
in furtherance of the object, (4) which act results in damage to the plaibt#&edmber v.

Traveless Property and Cas. Cor277 Conn. 617, 635-36 (200@iting Harp v. King 266

Conn. 747, 799 (2003)). There is no independent claim for civil conspiracy, rather “[tjtre acti
is for damages causég acts committed pursuant to a formed conspiratlye than by the
conspiracy itself . .a claim of civil conspacy must be joined with an allegation of a

substantive tort.Td. at 636 (citingHarp, 266 Conn. at 779 n. 37) (emphasis in the original). A
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co-conspirator is not liable for damages caused bgcamal wrongdoer prior to the coconspirator
joining the cospiracy.ld. at 636.

Liability requires finding that a party “was actuated in what he did by the same fraudulent
intent, and that he had substantially the same knowledge of the fraudulent means and murposes a
other participants.MasterHalco, Inc. v. Sitlia, Dowling & Natarelli, LLC, 739 F. Supp. 2d
104, 107 (D. Conn. 2010) (citingilliams v. Maislen116 Conn. 433, 438 (1933)). Association
or knowledge of wrongdoing, “without more, is insufficient to support a civil conspiracy claim.”
Id. If plaintiffs fail to allege “an actionable underlying tort or wrong that serves as the basis for
their civil conspiracy claim[,]” the claim fail8eckworth v. Bizier48 F. Supp. 3d 186, 204 (D.
Conn. 2014).

Plaintiffs’ civil conspiracy claims against Defendants 402 Crown, LLC and 340 EIm,
LLC are similar. Plaintiffs alleges that Defendant 340 EIm, LLC acknowledwgdrelationship
with the Fraternity Chi Psi and knew that Chi Psi denied women membership, which barred
women from renting the property. The relationship between Chi Psi and 340 Elm, and 340 Elm’s
knowledge satisfies “the elements of a civil conspiracy claim at the pleadirg’ $2é&8' Opp’'n
to 340 EIm at 17-18. 402 Crown, LLC also agreed to “rent and operate the subject property as a
male only fraternity house.” Pls.” Opp’n to 402 Crown at 16. In their view, the property was
fundamental for use by male members and for attracting new male membdehsis, Plaintiffs
sufficiently have allegedn “injury.”

Plaintiffs also argue that they have successfully pled the coordinated violations of the
Fair Housing Act and Connecticut Discriminatory Housing Practices Act betlweal fraternity

chapters, national organizations, and entities that own fraternity houses. Pls.” Offp’'inat
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their view, the unlawful scheme led to the repeated denial of membership based onmgnder a
the subsequent inability to rent units in the fraternity houdeat 20.

In response, 402 Crown, LLC argues that Riffigfail to provide dates, names,
communications or acts in furtherance of the alleged conspiracy. 402 Crown, LLC’'®Mot. t
Dismiss at 1112. In its view, because there is no independent claim of civil conspiracy and the
underlying action, the alleged violation of fair housing laws should be dismissed, and the civil
conspiracy claim should be dismissed as viellat 12.

340 Elm, LLC similarly argues that, because “there must be an underlying tort for the
viability of a civil conspiracy claim” for which a conspiratwould “be liable for the damages
flowing from the underlying tortious conduct[]” and because Plaintiffs fail to allegye t
attempted to rent the property and were refused, the civil conspiracy claimarmgtd Elm,

LLC’s Mot. to Dismis at 13, 15.

TheFraternity Defendants again rely Braintiffs’ failure to allege they tried to rent
rooms or negotiated to rent rooms. In their viesviheere is no scheme which denies Plaintiffs
housing, nor is there any deprivation of housing, there is no injury,ttiese,can be no claim.
Frat. Defs.” Mot. to Dismiss at 9

The Court agrees.

Withoutany viable faithousing claims, which have been discussed above, and without
any other viable claim sounding in tort or contract, as discussed Balmwiffs’ civil
conspiracy clainfails. Macombey 277 Conn. at 636 (“[T]o state a cause of action, a claim of
civil conspiracy must be joined with an allegation of assauhtive tort.”);seeid. (“[T]he purpose

of a civil conspiracy claim is to imposevit liability for damages for those who agree to join in a
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tortfeasor’'s conduct and thereby, become liable for the ensuing damage, simply by virtire of the
agreement toregage in the wrongdoing.”)
Accordingly, the Court will dismiss &civil conspiracyclaim.

F. Discrimination in Places of Public Accommodation-the Denial of Membership
in Fraternities and Hostile Environment Claim

A public accommodation consists of “any establishment which caters or offexsvitees or
facilities or goods to the general public.” Conn. Gen. Stat. Ann. 8§ 46a-63. It includes “any
establishment which caters or offers its services or facilities or goolas teeneral public,
including, but not limited to, any commercial property or building lot, on which it is intended
that a commercial building will be constradtor offered for da or rent.” Collins v. Univ. of
Bridgeport 781 F. Supp. 2d 59, 66 (D. Conn. 2011). Coverage extends beyond simple “business
enterprises” but does not explicitly preclude private cl@snnipiac Council, Boy Scouts of
Am, Inc. v. Comm’n on Human Rights & Opportuniti2@4 Conn. 287297 (1987); Conn. Gen.
Stat. 8 46a-63(1) (the definition includes “commercial property or building lot, on which it is
intended that a commercial building wilé constructed or offered for sale or rent”).
“[C]overage unde [8 46a64(a)] depends, in each case, upon the extent to which a particular
establishment has maintained a private relationship with its own constitoreageneral
relationship with the palic at large.””Corcoran v. German Soc. Soc’y Frohsiimg., 99 Conn.
App. 839, 844 (2007) (quotinQuinnipiac Council 204 Conn. at 300)}J[T]he determinative
issue is whether an ‘establishment’ that serves ‘the general public’ hed deness to itgood
and services to a member of a protected cl&3sirinipiac Council 204 Conn. at 298.

Connecticut courts have interpreted Connecticut law to include a private club exel@pa
Quinnipiac Council 204 Conn. at 29@f a private enterprise does, hever, decide to offer its

services or facilities to alliit'may not discriminate among the general ptibl&pplication of the
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law, then, depends upon the extent to which a group eschews selectivity and “upon the extent to
which a particular establishmemis maintained a private relationship with its own constituency
or general relationship with the public at largel’at 300. It appears unlikely that public
accommodation statutes were intended to apply to housing discrimination SaenEorrey
Terrial Townsend v. Moling2019 WL 2602563, at *4 (Conn. Super. Ct. May 21, 2019) (“[A]
plain reading of our public accommodation statutes, when read in conjunction with our state fair
housing act, demonstrates that our public accommodation statutes do pdbajgtrimination
claims related to housing matters.”)

The Fraternity Defendants argue that, under both state and federal law, the Iptskcha
are not public accommodations. Frat. Defs.” Mot. to Dismiss at 12. Defendant® riifer t
Connecticut Commission on Human Rights and Opportunities’ finding that, when analyzing the
factors of Connecticut’s fair housing statutes, there was no possibility “tHagrfimestigation
of Plaintiff’'s claims would result in a finding of probable cause.’at 13. According to the
Fraternity Defendantshé local chapters are “private clubs that on rare occasions welcome
guests for social events|,]” the chapters maintain private relationshipshe&it constituencies
and offer benefits foreclosed to norember stuents, andhe organizations are selective,
evidenced through application processes and the National organization’s abilityo“fanjet
applicant’s induction.ld. 13-14. They further argue that finding local chapters and National
Organizations as places$ public accommodation threatens First Amendment associational rights
and so requires finding the Connecticut statute inappliciblat 1617.

Plaintiffs argue that the Fraternity Defendants are places of pubtimawadation for
three reasons: (Ihey open their facilities and events to the general public, (2) the only

membership critea is being male, and (3) as extensions of Yale, a public accommodation, the
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Fraternity Defendants “assume the status and obligations of public accommodat&ns.” Pl
Opp’n to Frat. at 21. In response to the Fraternity Defendants’ First Amend memiests,
Plaintiffs note that “the First Amendment’s protection of intimate associational dghssnot
insulate [the Fraternity Defendants] from Connecticut distirimination law.”1d. at 30.

402 Crown, LLC argues the Court lacks subject matter jurisdiction because the
Connecticut Commission on Human Rights and Opportunities has not yet released its
jurisdiction. 402 Crown, LLC’s Mot. to Dismiss at 13. It further argues that, even if the
Connecticut Commission on Human Rights and Opportunittesetease jurisdiction, Plaintiffs
still fail to demonstrate that 402 Crown, LLC offers public accommodatidnk its view, he
hostile environment claim fails because theme no allegations “that any sexual harassment took
place at a party being ldeon the subject property” and that other defendants who may or may
not have discriminated against Plaintiffs are unconnected to 402 Crown, LLC’s ownerstap of
property.ld. at 14. Lastly, 402 Crown, LLC argues that Engender does not have standing to
make a claimld.

340 Elm, LLC also argues that the residential rental properties it owns are st @iac
public accommodation, that the membership of renters in a fraternity does not turn thegsroper
into places of public accommodation, and, evehefproperties were considered places of
public accommodation, it has “never denied the named plaintiffs the opportunity to lease the
premises, nor any applicant because of sex.” 340 EIm, LLC’s Mot. to Dismiss at 18-%9. In it
view, requiring landlords aesidential property owners to investigate potential discriminatory
behavior of prospective tenants or organizations is an unworkable stadddatd.9.

In opposing 402 Crown,LLC’s motion to dismiss, Plaintiffs make several arguments.

First, Alpha Epsilon Pi admits men as members, but denies membership to womengrasulti
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the loss of social and economic opportunities to women and non-binary students. Pls.” Opp’n to
402 Crown at 18. In their view, 402 Crown, LLC knows the property is used to host zarti
eventsjd., and this is sufficient to impute tokhowledge of the property’s use as a public
accommodationd. Plaintiffs also claim that 402 Crown, LLC’s arguments regarding
administrative exhaustion are premature. Plaintiffs intend to amemgtbadings after the
Connecticut Commission on Human Rights and Opportunities issues a dddisatri9. Third,
Engender has standing: other members of the group would have standing in their own right, the
group’s claim of public accommodation disemation “seek|s] to protect interests germane to

its purpose” like ending sexual harassment and discrimination of women and gender non-binary
Yale students, and the alleged harm affects all members of the group equally, “so no
individualized proof is regjred to assert these claim&d” at 2021.

As to 340 EIm, LLC, Plaintiffs first argue that determining whether the entitypighc
accommodation is a fadriven inquiry tobe ascertained at a later stage, and the facts alleged in
the Second Amended Complaint support the survival of the claim for now. Pls.” Opp’n to 340
Elm at 20.In their view, 340 EImMLLC operates as a public accommodation because the
property houses parties with invitations extended to the general public, no inspection of
identification occurs before entrance, and other organizations and individuals may rent the
property.ld. The party, contrary to Defendant’s arguments, operates as more than a rekidence.
It “also serves as a party venue, base of operations for the Chi Psi Fratedhays@urce of
revenue.’ld. Plaintiffs support their claim with specific allegations that Chi Psi denied them
membership, they suffered harassment and assault at parties on the property, andtigsr no |
feel comfortable thered. at 21. Plaintifé further allege that Defendants “rented to its tenants

knowing that they were members of Chi Psi and would use the premise as a fraternity’house[
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and that any further determinations of 340 HlinC’s awareness of its tenants misconducts
would require dicovery.d. 21-22. Finally, Plaintiffs argue that Defendants fail to consider that
landlords of public accommodations which include dwelling units can be liable undeaivoth f
housing laws and public accommodation laldsat 22. In their view, the prepty was a base of
operations for an “unselective, but male-only” association to throw house parties and hicld publ
eventsld. at 2223.

In their reply, the Fraternity Defendants urge the Court to take judicial notibhe of
Connecticut Commission on Human Rights and Opportunities’ decision, “which dismissed
Plaintiffs’ claims in their entirety.” Fraternity Defs.” Reply at/$aternity Defendants emphasize
that “fraternitybrothers living in a house and hosting parties is no way akin to bars or @dtibs th
are open to the public on a daily basis from ofmeclose, with numerous employees transacting
business with customers[,jd. at 6, that “the Fraternity Defendants are selective” as evidence
by the handbooks and recruitment manudlsat 7, andhat “Plaintiffs fail to plead a
‘sybmbiotic’ relationship between the Fraternity Defendants and Yale Uitywerdransform
the Fraternity Defendants into a ‘public accommauamhdf]™ id.

402 CrownLLC replies that “[t]here is no Connecticut case law, provision in the
general statutes, that provides for vicarious liability for a property ownerriatteiscriminates
in the provision of a public accommodation.” 402 Crown, LLC’s Reply Htf6rther argues
that “[tlhere areno facts alleged to show or infer that 402 [Crown, LLC] prevent the
Plaintiffs . . . from joining any fraternity” or that Plaintiffs’ losses flowrfra “denial of some
type of public accommodation by 402[,]” as opposed to denial of membership at Alpha Epsilon

Pi, Epsiolon Upsilonid.
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340 Elm,LLC reiterateghat“Connecticut General Statutes 8464 was amended in
1990to remove references to housing accommodations from its"san@ehat PlaintiffShave
not alleggd] specific discriminatory behavior of the individual tenants of B49[.]” 340 EIm
LLC’s Reply at 9 (emphasis in the original). It further contends that “there is nicapel
authority that does not deal with tenanttenant discrirnation where the landlord is not
alleged to have actual knowledge of alleged discrimination, and the discriminatmraiteged
to have occurredn its premises.ld. at 10.

The Court agrees with Defendants.

Twomblyandigbal demand more than the conclusory allegations provided by Plaintiffs.
Plaintiffs do not plead facts that lead to the conclusion thaetkatal properties are places of
public accommodation. They allege no “goods” offered to the general public, nor services.
Instead, Plaintiffs pint to open invitations from tenants which allegedly transform private
properties into places of public accommodation. At this stage in the proceeding, however,
Plaintiffs’ “obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requiresertban
labels and conclusions . . .TWombly 550 U.S. at 55%citation omitted).

Significantly, a recent Connecticut Superior Court decision addressed and elisatiss
the analogous stage of the cakems similar to tbsebrought byPlaintiffs hereThere, the court
found that the “state fair housing act is likewise confined to regulating horedatgel
discrimination, whereas discrimination by public accommodations and in places of public
accommodation are regulated separately” and that “houdmigd discrimination claims are not
encompassed” by Conn. Gen. Stat. § 46aré4rey Terrial Townsend2019 WL 2602563, at

*6.
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Likewise, here, one of the Defendantaaintainplaces of public accommodation. None
“cater[] or offer[ ] [their] services ofacilities or goods to the general public . . . on which it is
intended that a commercial building will be constructed or offered for sale or @atcbran
99 Conn. App. at 840 n.1. The housing corporations maintaiatonship with their tenants,
not the public at large, anlde Fraternity Defendants maintamelationship with the members
of their fraternitiesSee also Traggis v. St. Barbara’s Greek Orthodox Chgsh F.2d 584,
586, 590 (2d Cir. 1988) (affirmg the district court’s determinah that Greek Orthodox Church
did not constitute a public accommodation because the Church was a house of worship and
religious edifice, not a commercial building)

While the public accommodations determination is a “fpecific inquiry,”’seeCollins,
781 F. Supp2d at 66, Plaintiffs have failed to plead adequately the plausible “entitlement to
relief” necessary for this claim to proceed any furtBee Igbal566 US. at 678 (“Where a
complaint pleads facts that are ‘merely consistent with’ a def¢sdability, it ‘stops short of

the line between possibility and plausibility of ‘entitlement to relief.” (quolimgpmbley 550
U.S. at 557).
Accordingly, the Cor will dismiss the Plaintiffs’ public accommodations claim against

the Fraternity Defedants, 402 Crown LLC, and 340 EIm LLC.

G. State Law Discrimination in Places of Public Accommodation the Denial of
Membership in Fraternities and Hostile EnvironmentClaim

Yale also argues that Plaintiffs’ claims alleging discrimination through denial of
membership and a hostile environment must fail because Yale is not a public adairom
under Connecticut stataw. Id. at 2628. In its view, the analysis must be focused on a

“particular establishment[.JQuinnipiac Council 528 A.2d at 359. Yale fther argues that
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Plaintiffs “are not concerned with what happensrale’s campus oin its programs.” Yale’s
Replyat 12(emphasis in original).

Plaintiffs argue that the plain language of Conn. Gen. Stat. §36dictates that Yale is
a public accommuation,” Pls.” Opp’nto Yale at 2324, and that they have sufficiently pled that
Yale is an establishment, a privatstitution, that serves the general public by opening many of
its properties and spaces to the general pubdli@at 24. Plaintiffs pointo places like the
campus, museums, stadiums, and clinics that are open to more than the studedt body.

The Court disagrees.

Because application of the law depends “upon the extent to which a particular
establishment has maintained a private relatignwith its own constituency or general
relationship with the public at largeQuinnipiac Council 528 A.2d at 300, Plaintiffs must focus
on a specific facility run by Yale or a location on Yale’s camphih is the cause of the
discriminationor which is where the discrimination occurs. Plaintiffs, however, fail to do that
and instead are focusing on discrimination not on Yale’s campus or a facility cahbyhéle,
but at facilities controlled by the Fraternity Defendants or by either 402 Crown, LLC oir&40 E
LLC. Plaintiffs’ claim of discrimination against Yale as a public accommodatioeftrerfails.

Accordingly, Plaintiffs’ public accommodations claims against Yale will be dismissed.

H. Breach of Contract and the Implied Covenant of Good Faittand Fair Dealing
Claims

A breach of contract claim consists of the following elements: (1) the formatamm of
agreement, (2) performance by one party, (3) breach of the agreement by the other party, and (4)
damagesMeyers v. Lingston, Adler, Pulda, Meiklejohn and Kelly, P3C1 Conn. 282, 291
(2014). Connecticut courts have recognized a contractual relationship between stutlents a

educational institutionsSee Burns v. Quinnipiac Unj\d20 Conn. App. 311, 320-21 (2010);

56



Gupta v. New Britain General Hos239 Conn. 574, 583 (Conn. 1996) (recognizing a
contractual relationship between a resident and a medical school). Imagean educational
contract, documents, such as the catalogues, bulletins, circulars, and regulationstibfitonins
as well aghe oral and written expressions of the parties, may result in contractual obligations
and define the scope of these obligati@e=Burng 120 Conn. App. at 321-22 (allowing the
examination of financial aid letter, a document entitled “PoliciesRmocedures Concerning
Financial AidAwards and testimony from various deans).

“Interpretation of the written terms of a contract and the degree of compliance by the
parties are questions of fact to be determined by the trier of Baatis 120 Conn. App. at 322.
However, “[w]here there is definitive contract language, the determination othéhparties
intended by their contractual commitments is a question of laglér v. Issler250 Conn. 226,
235 (1999).

All contracts carry “an implied coventof good faith and fair dealingwhich requires
both parties to refrain from doing “anything that will injure the right of the other toveetie
benefits of the agreementiudson United Bank v. Cinnamon Ridge Cp&i Conn. App. 557,
576, 845 A.2d 417 (Conn. App. 2004). “The covenant . . . presupposes that the terms and
purpose of the contract are agreed upon by the parties and what is in dispute is a party’s
discretionary application or interpretation of a contract tefch.(citing Neiditz v. Hous. Auth.

43 Conn. Supp. 283, 294 (1994)). To fulfill its duty, a party may not “do anything that will injure
the right of the other to receive the benefits of the agreeni@ati’a Concha of Hartford, Inc. v.
Aetna Life Ins. C9269 Conn. 424, 432 (200@nternal quotation marks and citation omitted).
Before asserting bad faith or fair dealiagplaintiff “must prove three elements: first, that the

plaintiff and defendant were parties in a contract under which the plaintifiralaly expected to
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receive certai benefits, second, that the defendant engaged in conduct that injured the plaintiff's
right to receive all or some of those benefits; and third, that when committingrgctshich it

injured the plaintiff's right to receive benefits he reasonalfyectd to receive under the

contract, the defendant was acting in bad faBagley v. Yale Universityt2 F. Supp. 3d 332,
359-60 (quotindg-ranco v. Yale238 F. Supp. 2d 449, 455 (D. Conn. 2002).

Bad faith implies “both ‘actual or constructive fraud, or a design to mislead or deceiv
another, or a neglect or refusal to fulfill some duty or some contractual obligation . . .
prompted . . by some interested or sinister motiVedabertz v. Condar224 Conn. 231, 237
(1992)(citation omitted)

Yale agues that no contract exast between Yale and Plaintifisnd that Plaintiffs
insufficiently pled breach of any agreements between both parties. Yale’s Motnts® e 29.
Yale further argues thaté Equal Opportunity Statement does not promise “to control off-
campus, unregistered organizations like fraternities or to exercise contraifbeampus,
privately owned spaces like fraternity houségd."at 30. The Undergraduate Regulations only
apply to registered student organizations and, furtherrRtamtiffs do not allege they raised
any issues of sexual misconduct to Yale’s attention or that Yale failed to folbmedureld. at
31-32. And finally, the Sexual Misconduct Policies at Yale specifies that it prolubits of
sexual misconduct through education, training, clear definitions and policies, and ensuring
complianceld. at 34.

Yale also argues that because the breach of contract claim fails, the good fadtin and f
dealing claim must also fail. Yale’s Reply at 16. Plaintiffs have ingefitly pled factual

allegations of fraud or an ient to deceived.

58



Plaintiffs argue that Connecticut law finds the relationship between univeasitie
students is based in contract and that policies, promotional materials, and regoiajareate
express or implied promises. Pls.” OppinYale at27. In their view, this claim survives because
Plaintiffs have adequately alleged the breach of specific promises made throeghEqdaial
Opportunity Statement, its Undergraduate Regulations, and its Sexual Misconducs Rdlicie
Plaintiffs argue thathese “clear and definitive promises to not discriminate, to prohibit sexual
misconduct, and to aim to eradicate sexual misconduct” should be interpreted together and

illustrate obligations that are “‘sgific contractual promises’ [which Yale did notffil] that
Connecticut courts have held form the basis for a valid breach of contract ghiimataa
university.”Id. 28-29.

Similarly, Plaintiffs argue that they “adequately allege that Yale’s actindsomissions
in preventing and addressing dexseddiscrimination and sexual misconduct at the University
were taken in bad faithld. at 36. By moving opportunities for social interaction off campus,
knowing the off-campus environments etérnitiesfoster discriminatory behavior and sexual
misconduct, Yale, in their view, permitted the abuse of its resources and th@rent of its
students all the while turning a blind eye “to the sexual harassment and assault ogturring i
connection with the Ftarnities.”Id. Yale’s policies allegedly created skirt liability from the
conduct and environment created at tiagefrnities “have ‘evaded the spirit’ of its contractual
obligations, and are fundamentally driven by a dishonest motiole.”

The Courtdisagrees.

The Supreme Court of Connecticut has recognized two situations “wherein courts will

entertain a cause of action for institutional breach of a contract for echata@rvices.Gupta

239 Conn. at 592. The first occurs when “the educatiogram failedn some fundamental
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respect, as by not offering any of the courses necessary to obtain certificationticudapar
field[,]” and the secondccurswhen an “educational institution failed to fulfill a specific
contractual promise distinct froany overall obligation to offer a reasonable progrdch.”
(citations omitted)A claim of educational malpractice, or the allegation of “a breach of a duty to
educate effectively[,]” is not cognizabMogel v. Maimonides Acad. of W. Connecticut,, I58.
Conn. App. 624, 630 (20003ee also Bell v. Bd. of Educ. Of City of W. HaxeEnConn. App.
400, 401 n.3 (1999) (“In educational malpractice cases, a plaintiff sues his or heniacade
institution fortortuouslyfailing to provide adequate educatiosatvices; or fotortiouslyfailing
to diagnose educational impediments.” (emphasis in the original) (internal quotatiks and
citations omitted)).

BecauséPlaintiffs’ breach of contract claim cannot plausibly be construed as flowing
from Yale’s allegd failure to ofer “any of the courses necessary to obtain certification in a
particular field,]” any viable breach of contract claim hinges solely on Yale’s alleged faiture “t
fulfill a specific contractual promise distinct from any overall obligatmoffer a reasaable
program.”Guptg 239 Conn. ab92 (citations omitted). Although Plaintiffs cite to three alleged

contractual promises contained within Yale’s Equal Opportunity Statémémdergraduate

5Yale's Equal Opportunity Statement allegedly states:
Yale does notliscriminate in admissions, educational programs, or employment
against any individual on account of that individual’'s sex, race, color, religion,
age, disability, status as a veteran, or national or ethnic origin; norYades
discriminate on the basig sexual orientation or gender identity or expression.

Second Am. Compl. 1 338.
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Regulation$, and Sexual Misconduct Policfeshese sources afil to provide a viable claim.
Plaintiffs argue that: “[T]he promise contained in these contradis nave educational
programs and student organizations that are free of discrimination on the basis@psetxibit
sexual misconduct; and to seek to eradicate sexual misconduct at the UniversitDppls.at
30 n.21. In other words, Yale did not do enotmimake these alleged promises a reality.

But the Connecticut Supreme CouriGaptafundamentally rejected the notion that #es
alleged promises could state a viable claim. Such a claim “raise[s] questicesniog the
reasonableness of conduct by educational institutions in providing particular educativicalss
to students — questions that must be answered by reference to principles of duty, standards of
care, and reasonable conduct associated with the law of upté, 239 Conrat B0 (citation
and internal quotations omitted). As a result, courts in Connecticut and elsewheralthast
universally held that claimsf ‘educational malpracti¢are not cognizable.” Just as importantly,
“[iJt is as a result of these considerations that contract claims challenging thi guality of

educational programs ‘have generally been rejectdddt 591-592.

”Yale's Undergraduate Regulations allegedly require “that all student ordangatvhether registered or
unregistered, operating on or off campus . . . must operate in accordance witloléalge on equal opportunity.”
Second Am. Compl. Y 339.

8 Yale’s Sexual Misconduct Policies allegedly state:

Yale University is committed to maintaining and strengthening educational,
working, and living environments founded on mutual respect in which students,
faculty, and staff are connected by strong bonds of intellectual dependence and
trust. Sexual misconduds antithetical to the standards and ideals of our
community. Therefore, Yale University prohibits all forms of sexual misoctndu
Yale aims to eradicate sexual misconduct through education, training, clear
definitions and policies, and serious consequences for policy violations . e. Thes
policies apply to all members of the Yale community as well as to conduct by
third partes (i.e., individuals who are not students, faculty, or staff, including but
not limited to guests and consultants) directed towandersity students, faculty,

or staff members.

Second Am. Compl. § 340.
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As a resultany promises allegedly giving rise to a breach of contract claim must be
specific.See Faigel v. Fairfield University5 Conn. App. 37, 42 (“Bearing in mind that it was
the plaintiff's burden to allege a factual basis for her claim of breach of prowasonclude
that the promise she has alleged is too imprecise to qualify for consideraticspasific

contractial promise.”); see alsd/ogel 58 Conn. App. at 630 (noting that a viable claim could
exist “if the educational institution failed to fulfél specific contractual promise distinct from
any overall obligation to offer a reasonable program.”) (citations aijitdopeAcademy v.
Friel, 2004 WL 1888909, at *2 (Conn. Super. Ct. July 22, 200he seconduptaexception

is narrow. It requires pof by a fair preponderance of the evidence, that the educational
institution ‘failed to providespecifically promise@ducational services.”).

The general language relied on by Plaintiffs from Yale’s Equal Opport8tatgment,
Undergraduate Regulations and SexMaconduct Policies cannot result in specific contractual
promises. Indeedlaintiffs’ breach of contract claim, requiring the enforcement of an alleged
promise tojnter alia, “eradicate sexual miscondudtthe University,” would “involve th
judiciary in the awkward tasks of defining what constitutes a reasonable edatatiogram
and of deciding whether that standard has been breacheptd 239 Conn. at 591.

In any event, to the extent that Plairigifbreach of contract claim is baksen their
characterization of the fraternities or fraternity events as educationaapregneither the
fraternities nor their parties can be construed as “specifically promisedtexhal services.”
Hope Academy2004 WL 18888909, at *2 (emphasis oenill. Likewise, any alleged deficiency

by Yale in addressing sexual misconduct as lacking in “education, training, cleaiaefiaid

policies, and serious consequences for policy violations . SecdndAm. Compl. T 346,does

® Plaintiffs refer to ineffective sanctions regiagl Delta KappaEpsilonand SgmaAlphaEpsilon all of which
occurred before the OCR'’s letter indicating Yale’s compliance with TX. Second Am. Compl. 1 7&L, 8485.
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not amount to a viablereach of contract claingee Craine v. Trinity Colleg@59 Conn. 625,
655-59 (2003) (finding a faculty handbook outlining specific provisions relating to tenure to be a
binding contract that defendant-college did notpty with); Faigel, 75 Conn. Appat 42
(University’s alleged promise to give plaintiff “many credits” was too vaguestablish a breach
of contract claim).

While Faintiffs argue, for examplehat “failure to prevent acts of discrimination is
understood to itself constitute discriratronunder most discrimination statufe®ls.” Opp’nat
31, this argument is bolstered not by a Connecticut Supreme Court or Appellate Court decision
resulting in a viable breach of contract claim in the educational context, but insteddrbyce
to aSecand CircuitTitle VII decision:Duch v. Jakubels88 F.3d 757 (2d Cir. 2009). Theee,
factual question existed as to whether an employee’s supervisor kspeuwific, stated
instances of sexual assault or harassment made by a specific, nawatteand whether he
failed a duty to act on that knowledge. at 765. In the absence of binding Connecticut law to
the contrary — and Plaintiffs cite to nonéhis Title VII decisioncannot plausibly support a
breach of contract case here.

Because Plairfs’ breach of contract claim fails, their breach of the implied covenant of
good faith and fair dealingaim also failsSee Manseau. Allstate Ins. CoNo. 3:16ev-1231
(MPS),2017 WL 3821791, at *5 (D. Conn. July 31, 2017) (dismissing breach ofedhpli
covenant claim in concrete case after court dismissed breach of contract Atgost);v.

Merrimack Mut. Fire Ins. Co.No. 3:16ev-01686 (SRU), 2017 WL 3710786, at *8 (Aug. 28,
2017)(same) Valls v. Allstate Ins. CpNo 3:16€v-01310 (VAB), 2017 WL 4286301, at *4 (D.

Conn. Sept. 27, 2017) (“Because Plaintiffs have not plead a plausible claim for breach of
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contract, their claim for breach of the implied covenant of good faith and fair delsking a
fails.”).

Even if Plaintifs did have a viable breacif contract clainor a viable contrachowever,
the breach of the implied covenant of good faith and fair dealing vetilllthil. Plaintiffs’ claim
restson Yale’s decision to “move[ ] opportunities for social interactiorcafhpus,” and alleges,
without support, this was an evasion of “contractual responsibilities to prevent and punish
student misconduct[.]” Pls.” Opp’n to Yale at Jte allegedlishonest motive is an intent to
“sidestep its own potential liabilityId. Plaintiffs fail, however, tgplead what rights Yale
neglected, how Yale’s conduct injured their rights to receive those benefits, arintdréering,
how Yale acted in bad faitlsee De La Concha of Hartford, In269 Conn. at 43@Bad faith
meansnore thammere negligence; it irolves a dishonest purpose.”). To demonstrate the
covenant has been breached, a plaintiff must point to “a specific contract temyradtthat
allows for discretion on the party of the party alleged to have violated the Hahdty v. Spitz
102 Conn. App. 34, 37 (2007) (citation omittedlaintiffs point to “Yale’s actions and
inactions” in allegedly moving parties off-campus to fraternities and failing tegirstudents
from discrimination or sexual harassment as “‘evad[ing] the spirit of itsamintl
obligations . . . .” PIs.” Opp’iYale at 36. But {b]ad faith in general implies . . . actual or
constructive fraud, or a design to mislead or deceive another, or a neglect or ocfiui§#l t
some duty or some or some contractual obligati@ng/sen v. Securitas Sec. Servs. USA, Inc.
322 Conn. 385, 400 (2016), and Plaintiffs point to no specific contractual obligation and only
vaguely and conclusorily allude to a sinister motive. Pls.” Opfalle at36.

These vague factual allegations are ifisignt to provide a plausible “entitlement to

relief.” See Igbal566 U.S. at 678 (“Where a complaint pleads facts that are ‘merely consistent
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with’ a defendant’s liability, it ‘stops short of the line between possibility and jigitysof
‘entitlementto relief.” (quotingTwombly 550 U.S. at 557).

Accordingly, Plaintiffs’ breach of contract claim as welllasir breach of good faith and
fair dealing claim will be dismissed.

|.  The Connecticut Unfair Trade Practices ActClaim

The Connecticut Unfair Trade Practices Act provides that: “No person shajjesimga
unfair methods of competition and unfair or deceptive acts or practices in the conalugt of
trade or commerce.” Conn. Gen. Stat. 8 42-110b(a). It further provides that “[a]op pdrs
suffersany ascertainable loss of money or property, real or personal, as a result of the use or
employment of a method, act or practice prohibited by section 42-110b, may bring an action ro
recover actual damages,” punitive damages, and equitable relief. Conn. Gen. Stat. § 42-110g(a).

Two threshold requirements must be met to bring a Connecticut Unfair Traded2ractic
Act claim. “First the plaintiff must establish conduct that constitutes an unfair ortolecepde
practice. Second, the plaintiff must estabhghasis for a reasonable estimate of damages.”
ChemTek 816 F. Supp. at 130 (citiMg Secondino & Son, Inc. koRiccq 215 Conn. 336
(Conn. 1990)). After the threshold requirements have been met, courts consider “1) tieether
practice without necessgrhaving been considered unlawful, offends public policy as it has
been established by statutes, the commorolastherwise—whether, in other words, it is within
at least the penumbra of some common law, statutory or other established conduct @ssnfairn
2) whether it is immoral, unethical, oppressive or unscrupulous; Bdhether it causes
substantial injury to consumers [(competitors or other businessmieh)citing McLaughlin

Ford, Inc. v. Ford Motor C.192 Conn. 558 (1984)).
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All three aiteria need not be met to find unfairne§a] practice may be unfair because
of the degree to which it meets ondlud criteria or because to a lesser extent it meets all three.”
Naples v. Keystone Bldg. and Development C@3b Conn. 214, 227-28 (2010) (internal
guotation marks omitted) (citingotto v. American Car Rental, In73 Conn. 478, 484
(2005)). A violation may be established “by showing ‘either an actual deceptive practicea
practice amounting to a violation of public policyHfudson United Bank81 Conn. App. at 570
(citation omitted). Under the act, a natural person, corporation, trust, pamnénsbhrporated or
unincorporated association, or legal entity may bring a clichaughlin Ford, Inc. v. Ford
Motor Co, 192 Conn. 558, 566 (1984). Connecticut courts apply the “cigarette rule” used by the
Federal Trade Commission to determine when “alleged acts or practices arerutéaemive.”
Cenatiempo v. Bank of Am., N.A33 Conn. 769, 790 (2019).

Importantly, not evercontractual breach “rises to the level” of a Connecticut Unfair
Practices Act violatiorNaples 295 Conn. at 228, 337 (citidjudson United Bank81 Conn.

App. at 571 (2004)Whetheradefendant’s actions establish deceptive or unfair trade practices
is a question of fachaples 295 Conn. at 228.

Yale argues that the Connecticut Unfair Trade Practices Act claim fails betcallesges
only an invalid breach of contract claim and “lacks the necessary factual bdaisitgror
materiality to suppord CUPTA claim.”ld. at 35. The source of the alleged misrepresentations
come Yale’s policies expressed in the Equal Opportunity Statement, UndergraegaliztiBns,
and Sexual Misconduct Policies; combined, these policies ensure no discriminatdry e
itself and that Yale will review complaints of sexual misconduct through a full Titled&egs.

Id. Plaintiffs therefore have not allegadbreachld. at 36. Plaintiffs also fail to plead that Yale’s
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representations weretruthful or misleadinghat Plaintiffs unreasonably misinterpreted Yale’s
statements, and that any alleged misrepresentations ragdenmal.ld. at 3739.

In response, Plaintiffs argue that thegcided to matriculate at Yale with “the
understanding that the University wowdsure a discriminatiefiee environment and thereby
secure their safety and w4déing. Pls.” Opp’n to Yale at 37. In their view, they adequately
allege Yale’s “extensive representations” of its commitment to gendey emaitprevention of
sexual misconduct “caused them injury and damages|,]” and thus, can sustain a claimeunder th
Connecticut Unfair Tade Practices Acltd. Specifically, the willful distancing of the University
“from the epicenter of gender discrimination and sexual misconduct” harming studerttss and i
breach of its contractual duty of protection offends public polatyat 3839. Tte failure to
disclose the prevalence of Greek life and the dangers of fraternities to praspaaients meant
that Plaintiffs discovered the role of feanities in undergraduate life only after “matriculating,
paying tuition, and entering into a contractual relationship with the schdoat 39.

Plaintiffs further argue they state a claim for a deceptive trade prddtie¢ 40. Yale
made misrepresgations (the non-discriminatory practices of undergraduate organizations, the
dedication to the etination of sexual misconduct, and the limited role of fraternities in Yale’s
social life), which Plaintiffs reasonably interpreted (taking these statemeitse), and the
statements were material (Plaintiffs relied on the statements in deciding wiretio¢ito
matriculate)ld. at 4042.

The Court disagrees.

As a preliminary matter, “[t]Jo successfully state a claim for a CUTPA violattian,
plaintiffs must allege that the defendant’s acts occurred in the conduct of trade or cerhimer

CenatiempoN.A, 333 Connat 788 (citations and footnote omitted). Leaving aside the issue of
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whether Yale’s alleged “acts occurred in the conduct of trade or commerce,” any alleged act
resulting in a viable CUTPA claim must be “unfair or deceptilek.at 790. Yet again, however,
Plantiffs’ factual allegations “stop[ ] short of the line between possibility and plausibility of
‘entitlement to relief.””Igbal, 566 U.S. at 678 (quotinbwombly 550 U.S. at 557).

Rather than allege facts sufficient to infer thatérlas violated CUTPA by engaging in a
deceptive practice or a practice amounting to a violation of public p8liaintiffs do little more
than recycle theaictual allegations already deemed legally insufficieas discussed above — to
support their brach of contract claim$eePls.” Opp’nYale at 37(referring to Yale’s alleged
misrepresentations that it “aims to eradicate” sexual misconduct and that sexoalongs¢Ewill
not be tolerated”; that fraternities only play a minor role in undergradoeit &fe; and “the
University’s extensive representations regarding its commitment to gender egupiyeaenting
sexual misconduct”). They do not citeadlege “conscious, systematic depae from known,
standard business norm3[genatiempp333 Connat 792 (2019). At best, theallege wongful
advertising, but any such wrongful advertising would have to be “immoral, unethical, oppressive
and unscrupulous Soto v. Bushmaster Firearms Int’l, LL.831 Conn. 53, 123 (2019), and
Plaintiffs cite tono case where these factual allegations in this context, brought by students
against an educational institution, provides a viable CUTPA claim, particulatytiadir other
claims sounding in both tort and contract fail.

Despite their argument to thertoary, their factual allegations regardifsgatements
caus[ing] [ ] damages and injurgie notsufficient to “state a claim under CUTPA.” PIs.” Opp’n
at 37. As the Connecticut Supreme Court made clear recei@gniatiempo“[ulnder CUTPA,
only intentional, reckless, unethical or unscrupulous conduct can form the basis of’a33&im

Conn. at 791 (citation and internal quotation marks omitssBA-G Foods, Inc. v. Pepperidge
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Farm, Inc, 216 Conn. 200, 214 ( 1990) (reversing a jury award finding liability on a CUTPA
claim because the defendant’s “negligence did not constitute an ‘immoral, unetppraissive
or unscrupulous’ practice”).

Accordingly, Plantiffs’ CUTPA claim against Yale will be dismissed.

J. The Negligent MisrepresentationClaim

Under Connecticut lapthe elements of negligent misrepresentation are:

[olJne who, in the course of his business, profession or
employment. . . supplies false information for the guidance of others
in their business transactions, is subject to liakiditypecuniary loss
caused to them by their justifiable reliance upon the information, if
he fails to exercise reasonable care or competence in obtaining or
communicating the information.

Foy v. Pratt & Whitney Grpl27 F. 3d 229 (2d Cir. 1997) (quotildglliams Ford, Inc. v.

Hartford Courant Cq.232 Conn. 559, 575 (1995)).

In an action for negligent misrepresentatiaplaintiff must establish “(1) that the defexmd
made a misrepresentation of {dcf2) that the defendant knew or should have known wlas,fa
[ 1 (3) that the plaintiff reasonably relied on the misrepresentation, and (4) suffevexbhpgc
harm as a resultNazami v. Patrons Mut. Ins. G@80 Conn. 619, 626 (2006) (citiatjazer v.
Dress Barn, InG.274 Conn. 33, 78 (2005)). A misrepresehfact may be actionable “if the
declarant has the means of knowing, out to know, or has the duty of knowing the truth.”
D’Ulisse-Cupo v. Bd. bDirectors of Ndtre Dame High SchopP02 Conn. 206, 217(1987).
Plaintiffs “need not prove that the represgians made by the defendants were promissory. It is
sufficient to allege that the representations contained false informdtioat’218.

Negligent misrepresgation claims are subject to a heightened pleading standard. Under Fed.

R. Civ. P.9(b), a“plaintiff must (1) specify the statement he contends was fraudulent; (2)

identify the speaker; (3) identify where and when the statement was made, and {@4)vexpla
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the statement was fraudulenY.irevich v. Sikorsky Aircraft Div., United Techs. Cofi. F.

Supp. 2d 144, 152 (D. Conn. 199) (cit@gtalano v. Bedford Assoc. In®.F. Supp. 2d 133,

136 (D. Conn. 1998)But see IM Partners v. Debit Direct Lt&94 F. Supp. 2d 503, 521 (D.
Conn. 2005)"[T]he false statements [of] an elementn&igligent misrepresentation do not have
to be stated with the same degree of particularity to survive a motion to dismids elsim of
fraud.”).

Yale argues thalairtiffs fail to plead both the heightened pleading standard required for
anegligent misrepresentation claim and fail to plead the necessary pecunianglmssdi.

Yale’'s Reply at 120.

In response, Plaintiffs argue that their negligent misrepresentaibased on the same
facts underlying their CUPTA claim,” Pls.” Oppta Yale at 43, and that Yale misrepresented
how much of the population is involved in Greek.|lRaintiffs further argu&ale either knew
or should have known of the falsity of that statement because of its knowledge of student
organizations and its ability to “tak[e] account of its student populaticaridthat Plaintiffs, as
prospective students, “were justified in relying upon statements that the Utyiveasie about
its educatioal programs|[.]1d. at 43-45. Plaintiffs suffered pecuniary harm based on this alleged
misrepresentatier-the tuition they paidd. at 45.

The Court disagrees.

Plaintiffs’ claim fails under the heightened pleadstgndard. As Yale points out, the
“only specific statement mentioned in the Complaint is the January 31, 2017 Instagram post, but
Plaintiffs do not even allege that any of them read it[.]” Yale’s Reply at 20 (esisgha
original). Plaintiffs admit thatthe 10% figure may be an approximation” but go on to suggest

that “an ordinary reader could find it was based on concrete, objective information in the
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University’s possession.” Pl. Opp’n to Yale at 43-44. They do not contend how the statement
was fraudugnt, other than that it was impreziSeelM Partners 394 F. Supp. 2d &25(“There

are many representations that can be made about the prospects of a proposed busawess that
if the business turns out not to be successful, are not fraudulent.

Even under a lower pleading standd@thintiffs’ claim fails. Plaintiffs allege that the
Instagram post from Yale Admissions Office stated, “While only about 10% of students
participate in Greek life, sororities and fraternities can be valuable social spacaspus for
those who pursue them.” Second Am. Compl. ¥ Paintiffs allege that this statement is
fraudulent because Yale should “not be able to make a statement about participateekilif€&
without having a process for taking account of its student population.” Pls.” @ppaie at 44.
Taken as a whole, however, the statement implies an approximation of participatiam bot
sororities and fraternities and, possibly, the student body as a whole. Furthermorégitinensta
was made onlafterMs. McNeil and Ms. Walker attended Yale, and there is no specific
allegation that Ms. Singer relied on this ptistvith respect to the 10% statement, Plaintiffs have
failed to allege that they relied specifically on this statement. W#pect to the other
allegations of negligent misregsentationseeSecond Am. Compl. 11 366-74, Plaintiffs have
failed to identify the other speakeasdwhen and where the statements were madeRuffalo
v. CUC Int’l, Inc, 989 F. Supp. 430, 434 (D. Conn. 1997) (“A party need not stake all his future
hopes on a promise to show reliance, merely that he incurred some sort of detrimeet ihabel

the promise was true.”).

10 plaintiffs also rely on paragraphs 185 of theSecondAmended Complaint, which mainly focuses on Yale’s
Equal Opportunity statement, the Undergraduate Regulations, and the Sexwaldditdolicies. Plaintiffs do not
allege that they relied on these statermémteciding to matriculate at Yale.

11 Ms. Walker allegedly remembers the 10% statistic as a prospective studemni] 3en. Compl. 1 172.
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Finally, Plaintiffs also suggest liability based on Yale’s failure to infteintiffs “that
fraternities play a significant role in University social lif8&&cond Am. Compl. § 370. It is
unclear, however, that a failure to inform can sustain a claim for negligent resgafationSee
Coppola Const. Co., Inc. v. Hoffman Enter. Ltd. P’sB@ Conn. 342, 351 n.5 (2013) (liability
is premised on the supply of “false information . . . by [plaintiffs’] justifiablenele upon the
information, if [the defendant] fails to exercise reasonable care or corapetenbtaining or
communicating the information.” (quoting Restatement (Sefondorts § 552))Kramer v.
Petisi 285 Conn. 674, 681-82 (2008) (citing the Restatement (Second) of Torts that liability
attaches in negligent misrepresentation when a party relies on informdicnwas
communicated without reasonable care or conmoefe

Accordingly, Plaintiffs’ negligent misrepresentation claim against Yale witliseissed.

K. The Claims against Sigma Alpha Epsilon Fraternity, “LEO”

Finally, Plaintiffs believe they “have stdimg to seek monetary damages against [Sigma
Alpha Epsilan] for its earlier violations of federal and state laws. @p’'nat 34. Plaintiffs
argue that theiallegations which seek relief to redress past injuries incurred from Sifpha A
Epsilon do not moot their claims against the national organizatia@tak d¢hapterld.

For all claims, the Fraternity Defendants argue that Plaintiffs’ claims adefsndant
Sigma Alpha Epsilon Fraternity (“SAE National”) “are moot on the grounds thatithheceSAE
local chapteat Yald;] . . . SAE National disaffiliéed with the local society at Yale, known as
Leo.” Frat. Defs.” Mot. to Dismiss at 19.

The Court disagrees.

Plaintiffs plausibly alleged that the relief they seek will redress past injuriesaddoy
the Yale local chater of Sigma Alpha Epsiloitee Already, LLC v. Nike, In&68 U.S. 85, 100

(2013) (plaintiffs must be able to demonstrate judicial action would redress past, ongoing, or
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future injuries).To the extent the Court has already addressed claims against Sligjma
Epsilon, however, the claims against SAE National also must be dismissed. To ihe exte
Plaintiffs wish to allege separate claims against LEO, Plaintiffs have not pyaaltéiged that
LEO is a registered student group or that LEO receives funding from Sedelqbgl566 U.S. at
678 (“Where a complaint pleads facts that are ‘merely consistent with’ adkefes liability, it
‘stops short of the line between possibility and plausibility of ‘entitlement td.ré(iguoting
Twombly 550 U.S. at 557)).

Accordingly, the claims agasbhSigma Alpha Epsilon Fraternity, “LEO” will be
dismissed.

L. Leave To Amend

Under Federal Rule of Civil Procedure 15(a), a party may amend its pleading as of right
within twenty-one days after serving it or “if the pleading is one to which a respqgpigiating
is required, [within] 21 days after service of a responsive pleading of 21 days afiee séa
motion” to dismiss, a motion for a more definite statement, or a motion to strike, whicheve
earlier. Fed. R. Civ. P. 15(a)(2)n all other casesa party may amend its pleading only with the
opposing party’s written consent or the court’s leave.” Fed. R. Civ. P. 15(a)(2). “The court
should freely give leave when justice so requirts. The district court has broad discretion to
decide a motiono amendLocal 802, Associated Musicians of Greater New York v. Parker
Meridien Hote) 145 F.3d 85, 89 (2d Cir. 1998ke also Kassner v. 2nd Ave. Delicatessen, Inc.
496 F.3d 229, 244 (2d Cir. 2007) (finding the decision to allow a late motion to amend the
complaint lie’s within the Court’s discretion).

The Court is disinclined to grant further leave to amend, as plaintiffs have alisidy h

threeopportunities to amend the pleadings, and permitting any further amendments are likely to
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delay further theesdution of this caseSee De Jesus v. Sears, Roebuck & Co., &7cF.3d 65,
72 (2d Cir. 1996) (finding the district court did not abuse its discretion in denying a fifth request
to replead where “[p]laintiffsvere accorded four opportunities to plead their claims . . . and the
deficiencies in their federal claims were fundamentadpney v. Vitolp435 F.2d 838, 839 (2d
Cir. 1970 (“Plaintiffs here were twice given an opportunity to replead. Thereforaswitihin
the sound discretion of the District Court to deny leave to replead on the third attesagt.”);
alsoDietz v.Bouldin 136 S. Ct. 1885, 1892016) (noting a court’s inherent authority to
manage dockets with a “view toward the efficient and expedient resolution of)cases
Moreover, all of thi claims, except the limited Title IX claim remaining for Ms.
McNeil, lack a strong basis in law for the reasons stated above. Indeed, Blaanté not
identified a single case against an educationakinstn and the various other defendants sued
here where these other claims have prevailed. Thus, barring anything unforeseald bev
futile for Plaintiffs to amend their pleadings furth€eelLucente v. Int'l Bus. Machine Cotp.
310 F.3d 243, 258 (2d Cir. 2002) (“An amendment to a pleadingiles ifuthe proposed claim
would not withstand a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6).” (citation
omitted));Acito v. IMCERA Group, Inc47 F.3d 47, 55 (2d. Cir 1995) (“*One good reason to
deny leave to amend is when such leave would file.fucitation omitted));Ruffolo v.
Oppenheimer & Ce987 F.2d 129, 131 (2d Cir. 1993) (affirming dismissal with prejudice
because, “[w]here it appears that granting leave to amend is unlikely to be productives, . . . i
not an abuse of [the district court’s] discretion to deny leave to amesed nlsdGanley v. City
of New York No. 17-1704, 2018 WL 2383533, at *2 (2d Cir. May 25, 2018) (noting that the

district court granted “leave to amend when it dismissed his original complaint,@odideda
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detailed explanation of the deficiencies he should address” and therefore “waguied to
give Ganley another opportunity to address the same deficiencies”).

Accordingly, with the exceptionfahe limited Title IX claim of Ms. McNeil which
remainsall of the remaining claims of all of the Plaintiffs, Ms. McNeil, Ms. Walkes, Binger,
and Engender are dismissed with prejudice.

V. CONCLUSION

For the reasons discussed abakie,motiors to dismiss of the Fraternity Defendants, 402
Crown, LLC, and 34&Im, LLC areGRANTED in their entirety and the motion to dismiss of
Yale isGRANTED in part andDENIED in part.

Although limited in scope, only the Title IX claim of Anna McNemains All other
claims are dismissed/ITH PREJUDICE .

The Clerk of Court isespectfullyrequest to amend the caption to reflénha McNeil as
the only Plaintiffand Yale University as thenly Defendant.

SO ORDERED at Bridgepeot, Connecticut, this 30th day of January, 2020.

/s/Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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