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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

JUAN EASON,
Plaintiff,

V. No. 3:19¢v-219(VAB)

NURSEQUINN, etal.,
Defendants.

RULING AND ORDER ON RENEWED MOTION TO DISMISS

Juan Easoff'Plaintiff”) , currently incarcerated 8tacDougaltWalker Correctional
Institution (“MacDougaltWalker”) in Suffield, Connecticut, and proceedipigp se sued
Connecticut Department of Correction (“DOC”) officials for constitutionalations under 42
U.S.C. § 1983 in their individual and official capacities: Nurse Kelly R. Quinn, Nurse/Hen
Mushi, Nurse Mariam Grant, Dr. Omprakash Pillai, Nursing Supervisor Tawanmekiartd
Dr. Monica FarinellaCompl., ECF No. 1 (Feb. 14, 2019). Mr. Eason alleged violations of the
Eighth Amendmens protection against cruel and unusual punishment, baseéfendants’
deliberate indifference to his serious medical ngledseeksnonetary, injunctive, and
declaratory reliefld. ] 19-22.

In an Initial Review Order dated April 26, 2019, the Court dismissed the claimstagains
Nurse Furtick and permitted the Eighth Amendment claims to proceed againstuumge
Nurse Mushi, Nurse Grant, Dr. Pillai, and Dr. Farineti@allectively,“Defendants”)in their
individual capaities for damages and in their official capacities for declaratory and injancti

relief. Initial Review OrderECF No. 7 (Apr. 26, 2019
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Defendants have moved to dismiss Mr. Eason’s Amended Comiplaisientirety See
Mot. to Dismiss, ECF No. 27 (Dec. 13, 2019) (“Defs.” Mot.”); Am. Compl., ECF No. 26 (Nov.
12, 2019).

For reasons that follow, the Co@RANTS in part andDENIES in part Defendants’
motion to dismiss.

l. FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Allegations'

On April 5, 2018, Mr. Easoallegedlyhad been placed in the MacDougalklker
infirmary. Am. Compl. 1 1He hadallegedlyreceived a total knee replacement surgery days
prior. Id. Mr. Easonallegedlyinformed Nurse Quinn, who was in the infirmary to give the
inmates medication and insulin shéthat he wasitching all over” and “may just be having an
allergic reaction.’ld. at 11 1, 3. Nurse Quinn allegedigcusedr. Eason of faking his
symptoms and stated that she was not goirglitdhe oncal doctor for “just for some itch.Id.
12

Approximately five hours later, while completing medication rouiis,Eason
allegedlyinformed Nurse Quinn that his itching was starting to get worse and spread to other
parts of his bodyld. 1 5. Nurse Quinn then allegedly cursed at Mr. Easdrtold him that he
should stop “crying wolf.’Id. 6. Nurse Quinn allegedly told Mr. Eason that he would not be

provided with medication for anything that was bothering him.

L All factual allegations are drawn frothe Amended Complaint and, where appropriate, the original Complaint.

2 Mr. Easonallegedlyrequires an insulin shot once a daym. Compl.{ 3.



Mr. Easorallegedlylater noticed a rash developing on his thigh, ledsked to see
another nursdd. I 7. Mr. Easomllegedlyspoke withNurse Mushi aboutis medicabroblem,
id., but Nurse Mushi allegedly refused to turn the infirmary lights on to examimashend
left the roomjd. { 8.

Later,on the third shiftNurse Grant allegedlsrrived whereMr. Easonwas located
and Mr. Easomllegedlyattempted to tell her about his now fbtbdy rashid. § 10.Nurse
Grantallegedlyresponded btelling Mr. Easonshehadbeenwarnedby the second shift
nurseabout his fakingnitch in order to receivenedication andshethusrefusedto
examinehim. Id. 11-12.At that time, Nurse Grarallegedlyrefused to look at Mr. Eason’s
leg, arm, and backd. I 12. Mr. Easoamllegedlysat for two additional hours irektreme pain”
from the rash on his body thaitegedlynone of the nursing staff would examiihe:. I 13.

When Nurse Grardllegedlyreturnedto his locatiordue to a call from another inmate
Mr. Easorallegedlygreeted her with his shirt off and requested she look at “this stuff popping
up all over his” bodyld. § 15. Nurse Grarallegedlyrushed out of the room and called the on-
call doctor about Mr. Eason’s conditiolid.  16. When Nurse Grant returned to Mr. Eason’s
location, Mr. Easomllegedlysaton the bed, waiting foretief from his pain.ld. I 17.

On April 6, 2018, Mr. Easoallegedlywoke upwith problems breathing and Hace
puffed up.ld. T 18. Mr. Easomllegedlywent to the nurse’station where Dr. Pilldaook a
quick look at himld. § 20. Dr. Pillaiallegedlydiscontinued pain medication but never ordered
thatMr. Eason “have any bloodwork or other test” administered to find out the cause of the
breakoutld. T 21.

Nurses Quinn and Mushilegedlynever filled out any report about Mr. Ea%on

complaintsregarding his medical conditiold.  23.



Dr. Pillai allegedlyissued an order for Mr. Eason to continue range of motion
(“ROM”) exercises as recommended byathopedic physical therapist; howevdr,
Easomallegedlydid not have any range of motion exercises during his stay in the
infirmary. Id. { 24 Thedisdarge instructions after Mr. Easomssrgeryallegedly
recommended that he perform range of motion exerdibef25.Mr. Easoncould not
allegedlyperformthese exercises himse#ind Dr. Pillai and Dr. Farinella bo#tlegedly
knew that heequired such exercisesl.  27. Dr. Pillaiallegedly ‘hever let anyne
know what was prescribed for” Mr. Eas@md Dr. Farinella allegedly never checkesl
chart to see if there waa ‘hew order for something that must be done before Mr. Eason
could be discharged back to general populatioi.”] 28.

On April 26, 2018, Mr. Easoallegedlyhad to gdo the medical department for
an equipment checlkshe allegedlystill neededa walkerto assistwith mobility. Id. § 33
After Mr. Easorallegedlyasked Nurse Michaud about his range of motion exercises, she
allegedlyinformed himthathe could no longer receive range of motion exercesfésy,

he waddischarged from the infirmaryd. § 33.

3 Mr. Eason asserthat Defendants/ere allretaliatingagainsthim for filing a lawsuit against some of their
colleagues ircason v. Uniersity of ConrecticutHealth CenterNo. 3:16c¢cv-1497 (VLB)(D. Conn. Sept. 2, 2016)
(case closed August 18017) SeeAm. Compl. 29 He cannot allege a plausible claimFifst Amendment
retaliation howeveron such wholly conclusory assertio@nurts treat prisoner retaliation claims “with skepticism
and particular care, because virtually any adverse action taken against a ysampeison official—even those
otherwse not rising to the level of a constitutional violatiecan be characterized as a constitutionally proscribed
retaliatory act.'Dorsey v. Fisher468 F. Apfx 25, 27 (2d Cir. 2012) (citation omitted). Consequently, the Second
Circuit has required that prisoner retaliation claims “be supported bifispe detailed factual allegations, not
stated in wholly conclusory termdJolan v. Connolly794 F.3d 290,25 (2d Cir. 2015) (internal quotations and
citation omitted) Mr. Eason’s allegations provide no suggestion Befendants wereven aware of his civil action
alleged against their colleagu&ee Schlosser v. Manuslo. 3:19cv-1444 (SRU), 2020 WL 127700, at *4 (D.
Conn. Jan. 10, 2020lismissing retaliation claims where plaintiff had not alleged that defendesawarethat he
had filed agrievance).



B. Attachmentsto the Amended Complaint

Mr. Eason has attached various portions of his medical record as exhibits to his
Amended Complaint, which reflect the following with respect to Mr. Eason’s body rashsand hi
range of motion therapy after his knee surgery.

Discharge instructionsom UCONN Health followingVir. Eason’s surgery included a
recommendation that Mr. Eason complete range of motion exercises. Am. @bbh¥plOn
March 29, 2018, Dr. Pillai issued a medical order for Mr. Eason to continue range of motion
exercises consistent with the orthopedic specialist's recommenddtiah29. On April 4,

2018, during the 7 a.m. to 3 p.ehift, a medical stafihember at MacDougaWalker noted on
Mr. Eason’s clinical record that Mr. Eason had a steady gdihad ‘tompleted ROM
exercises w/o diff.1d. at43.

On April 5, 2018, during the 11 p.m. to 7 a.fifts a medical stafnembemotedthatat
the start of the shif Mr. Easonwas ‘feeling itchy and verbalized that he was having a hard time
notscratching]” had visible “raised patchesh his back and shoulders, and bagressedhat
his breathing was finéd. at 26. The record reflects that staff called Dr. J. Wrjghlhoissuedan
order for Benadryl and other medicatioltk.at 44.

On Apiil 6, 2018, at 6:3@.m, anothestaff membenotedthatMr. Eason had indicated
that the Benadryl helped with his itchiness (although his leg remained warm to the talich) a
that he had had a restful slegp.at26. On that datd)r. Pillai notedthatMr. Eason complained
of “whole body hives'andupon examination, confirmed he had hivdsat 25. Dr. Pillai’'s note
suggests a “possible drug allergy” and references discontinuation of certainguidation. Id.

Dr. Pillai ordered thawr. Eason continue with his Benadryl medication and ordetieelr

medications as welincludingfor Mr. Eason taeceive the drug Gabapentid. at 44.



On April 9, 2018, Dr. Pillai made another note to Mr. Easoliwscal record stating that
Mr. Eason’s hives were resolvdd. at45. Dr. Pillai noted thaMr. Easonmay have hadn
allergic reaction to Codeine, B&. Eason has an allergy to the oxycodone PercoicetDr.

Pillai noted thaiMir. Eason complained of ongoing pain, so he orderechdr&sume taking
Ibuprofen and Tylenold.

On April 20, 2018, an orthopedic specialist recomneeiMr. Eason omplete
“aggressive ROM to increase flexiond. at30. On April 21, 2018, during the 7 a.m. to 3 p.m.
shift, a medical staff membewoted Mr. Easohad been encourageddomplete “ROM
exercises as pethe othopedic specialis& recommendatiorid. at49.

According to aecord entrydated April 24, 2018, on April 23, 201Br. Farinella called
the infirmary to discuss the current roster of inmates housed therechmdal record note
dated April 23, 2018rowsthatDr. Farinella clearer. Eason to return to general population.
Id. at 56-51.

C. Procedural History

OnFebruaryl4, 2019Mr. Easoncommencedhis actionby filing a Complainasapro
selitigant. Compl.

On April 26, 2019, th€ourt issued its Initial Review Order, which dismissed the claims
against Nurse Furtick and permitted the Eighth Amendment claims to proceed bgases
Quinn, Nurse Mushi, Nurse Grant, Dr. Pillai, and Dr. Farinella in their individual itegsafor
damages and in their official capacities for declaratory and injunctive teliedl Review

Order.

4 The medical records indicate that Mr. Eabas an allergy to Percoc&eeAm. Compl at14, 22, 9, 44.
6



OnJuly 3, 2019Defendantsnovedto dismissthe Complaint.Mot. to Dismiss,ECFNo.
16 (July 3, 2019).

On Septembef7, 2019Mr. Easonfiled anobjectionto themotionto dismissanda
motionto amend.Obj., ECFNo. 22 (Sept.17, 2019); Motto Amend/CorrecCompl.,ECFNo.
23(Sept.17, 2019).

OnNovember 12, 2019, the Couwlgniedwithout prejudiceDefendantsmotionto
dismissandgrantedvir. Eason’amotionto amendthecomplaint.Order,ECFNo. 25 (Nov. 23,
2019).In soruling, the Court noted “the proposathendmenassertsubstantiallysimilar
claimsof deliberatendifferenceagainsithe samedefendantsandthat Defendantsvould “incur
minimal prejudiceif leaveto amendwas] grantedat this early stagein the proceedingsid.

On November 12, 201Wr. Easorfiled his Amended @mplaint. Am. Compl

OnDecemben3, 2019, Bfendantdiled this motionto dismiss.Defs.” Mot.; Defs’
Mem.in Supp. ofDefs.” Mot, ECFNo. 27-1 Dec.13, 2019)“Defs.” Mem.”).

OnJanuary23, 2020Mr. Easorfiled his responsthereto.Pl.’s Opp’nto Defs.” Mot.,
ECFNo. 30(Jan.23, 2020).

Defendantglid notfile areply brief.

. STANDARD OF REVIEW

A complaint must contain a “short and plain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. P. 8(a). Any claim that fails “to stel&ra upon
which relief can be granted” will be dismissed. Fed. R. Civ. P. 12(b)(6). In reviewing a
complaint under Rule 12(b)(6), a court applies a “plausibility standard” guided by “twongorki

principles.” Ashcroftv. Igbal, 556 U.S. 662, 678 (2009).



First, “[tihreadbare recitals of the elements of a cause ofractigported by mere
conclusory statements, do not suffickel’; seealsoBell Atl. Corp.v. Twombly 550 U.S. 544,
555 (2007) (“While a complaint attacked by a Rule 12(k){6)ionto dismissdoes not need
detailed factual allegations ... a plaintiffBligation to provide the ‘grounds’ of his
‘entitle[ment] to relief’ requires more than labels and conclusions, and altoomecitation of
the elements of a cause of action will not do.” (internal citations omittezpn8, “only a
complaint that states a plausible claim for relief survivestonto dismiss” Igbal, 556 U.S. at
679. Thus, the complaint must contain “factual amplification ... to render a claim
plausible.”Arista Recordd_.LC v. Doe 3, 604 F.3d 110, 120 (2d Cir. 2010) (quotihgrkmenv.
Ashcroft 589 F.3d 542, 546 (2d Cir. 2009)).

When reviewing a complaint under Federal Rule of Civil Procedure 12(b)(6), the court
takes all factual allegations in the complaint as tigizal, 556 U.S. at 678. The court also views
theallegations in the light most favorable to the plaintiff and draws all inferencles in t
plaintiff's favor. Cohenv. S.A.C. Trading Corp.711 F.3d 353, 359 (2d Cir. 2013gealsoYork
v. Assn of theBar of theCity of N.Y, 286 F.3d 122, 125 (2d Cir. 2002) (“On
amotionto dismissfor failure to state a claim, we construe the complaint in the light most
favorable to the plaintiff, accepting the complaint’s allegations as true.”).

A court considering enotionto dismissunder Rule 12(b)(6generally limits its review
“to the facts as asserted within the four corners of the complaint, the docuttestisdto the
complaint as exhibits, and any documents incorporated in the complaint by refekcCarthy
v.Dun & BradstreetCorp, 482 F.3d 184, 191 (2d Cir. 2007). A court may also consider
“matters of which judicial notice may be taken” and “documents either in plaimqgdgEsession

or of which plaintiffs had knowledge and relied on in bringing s@itdssv. Am.Film Techs.,



Inc., 987 F.2d 142, 150 (2d Cir. 1998atrowiczv. TransamericdHomeFirst,Inc., 359 F. Supp.
2d 140, 144 (D. Conn. 2005).

Pro secomplaints “must be construed liberally and interpreted to raise the strongest
arguments that they sugges$ykes/. Bank ofAm, 723 F.3d 399, 403 (2d Cir. 2013) (internal
guotation marks omitted) (quotiAgiestmanv. Fed.Bureau of Prisons470 F.3d 471, 473 (2d
Cir. 2006));cf. Teichmanrv. N.Y, 769 F.3d 821, 825 (2d Cir. 2014) (“Although we liberally
construe Teichmannijsro seamended complaint, we still require that he plead facts sufficient to
state a claim to relighat is plausible on its face.” (internal quotation marks and citations
omitted);Fowlkesv. IronworkersLocal 4Q 790 F.3d 378, 387 (2d Cir. 2015) (“Because Fowlke
appearegro sebefore the District Court, he is ‘entitled to special solicitude,” and we will read
his pleadings ‘to raise the strongest arguments that they suggest.the.same time, pro
secomplaint must allege ‘enough facts to state a claim to relief that is plausible on.its face
(quotingTriestman 470 F.3d at 477twombly 550 U.S. at 570)).

II. DISCUSSION

Defendantarguethattheydid notviolatethe Eighth Amendment bgctingwith
deliberatandifferenceto Mr. Eason’smedicalneedsAlternatively, they claim entitlemento
qualifiedimmunity.

A. Eighth Amendment Claims

In Estelle v. Gamble429 U.S. 97 (1976), the United States Supreme Court held that
“deliberate indifference to serious medical needs of prisoners constitutesdeessary and
wanton infliction of pain . . . proscribed by the Eighth Amendmedt.at 104 (internal
guotation marks and citation omitted). ThepremeCourt explained that “[t]his is true whether

the indifference is manifested by $on doctors in their response to the prisoner’s needs or by



prison guards in intentionally denying or delaying access to medical care or intentionally
interfering with the treatment once prescribdd.”at 104-05.

To state a claim for deliberate indifference to a serious medical need, a plairdiffis cl
must satisfy both objective and subjective elemétashaway v. Coughlin37 F.3d 63, 66 (2d
Cir. 1994).First, the alleged deprivation “must be, in objective terms, sufficiently seritais.”
(quotations and citations omitted). “Second, the charged official must act withcaesuiff
culpable state of mindJd.

Under the objective prong, the inmate’s medical need or condition must be “a serious
one.”Brock v. Wright 315 F.3d 158, 162 (2d Cir. 2003). Factors relevant to the seriousness of a
medical condition include whether “a reasonable doctor or patient would find fiofiemt and
worthy of comment,” whether the condition “significantly affects an individual’s daily
activities; and whether it causes “chronic and substantial p&hénce v. Armstrond 43 F.3d
698, 702 (2d Cir. 1998) (internal quotation marks and citations omitted). Morétheprisoner
must show that thesk of which he complains is not one that todagdciety chooses to
tolerate’ Helling v. McKinney509 U.S. 25, 36 (1993).

To satisfy the second subjective prong, a prison official or medical staff memiser
have been actually aware of a substantial risk that the inmate would suffer bariouss a
result of his or her actions or inactio®eeSalahuddin v. Goord467 F.3d 263, 279-80 (2d Cir.
2006);see alsd-armer v. Brennan511 U.S. 825, 837 (1994)[T] he official must both be
aware of facts from which the inference could be drawn that sesuias risk of serious harm
exists, and he must also draw the inference.”). Mere negligent conduct does not constitute
deliberate indifference&seeSalahuddin467 F.3dat 280 (“[R]ecklessness entails more than

mere negligence; the risk of harm must blestantial and the official’s actions more than merely
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negligent.”) see alsoHernandez v. Kean841 F.3d 137, 144 (2d Cir. 2003) (medical
malpractice alone does not amount to deliberate indifference).

When an inmate brings an Eighth Amendment deliberate indifference claim based on “a
temporarydelayor interruption” of treatment, the court’s objective “serious medical need
inquiry can take into account the severity of the temporary deprivation alleged by the grisoner.
Smith v. Carpente316 F.3d 178, 186 (2d Cir. 2003). The court should consider the
“particularrisk of harmfaced by a prisoner due to the challenged deprivation of care, rather than
the severity of the prisoner’s underlying medical conditideh.”[IJn most cases, the actual
medical consequences that flow from the alleged denial of care will be highlsuretevthe
guestion of whether the denial of treatment subjected the prisoner to a signifikarftsgrious
harm.”Id. Relevant ® the subjective component of the Eighth Amendment analysis, the
defendant must have been actually aware of a substantial risk that the inmatsuffeuld
serious harm as a result of his or her actions or inac®esals®alahuddin467 F.3d at 280.

1. Alleged Deliberate Indifference by Nurse Quinn, Mushi, andGrant

Defendants maintain that Mr. Eason has failed to allege that Nurse Quinn, Nusisie M
and Nurse Grant acted with conscious disregard afdrisus medical need. Defs.” Mem. at-10
12. Defendants argue that Nuss@uinn, Mushi, anGrant are oly alleged to have ignored Mr.
Eason’sclaim of itchinessor at most a body rash or hives; thusfdhdants assettiat Mr.
Eason has not allegederious “conditions of urgencyhat satisfythe objective component of

the Eighth Amendment analysls.

5 Defendants have cited to numerous cases ruling on summary judgment after rehiewvidénce that a
plaintiff's particularskin condition did not present a serious medical condiBoice v. Reilly, 697 F. Supp.2d
344,359 n.14 (E.D.N.Y. 2010) (no evidencethat rash and/or itching was an objectively serious condition);
Reyesv. Wenderlich No. 14-cv-6338FPG, 2018 WL 1210892,at *8 (D. Conn. March7, 2018) (“biopsy
revealed that the condition was not serious and that it merely proiticttied”); Ahlersv. Kaskiw 9:12-CV-501
GLS/ATB, 2014 WL 4184752,at*2 & *10 (N.D.N.Y. Aug. 21, 2014) (insufficient evidence thatpersistent
itchy rash” constituted serious medical condition);Benitez v. HamnNo. 9:04CV-1159, 2009 WL 348637%t

11
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The Court disagrees.

While allegations of an itchy or dry skin conditi@onemay be insufficient, in order to
state an objectively serious medical conditibin. Eason need not demonstrate that he has
experiencedpainthat is at the limit of human ability to bear or that his or her condition will
degeneate into a lifethreatening oné& Brock 315 F.3d at 163 (reversing district court’s
determination thgpainassociated with a scar was not objectively serious where plaintiff had
shown pain was “uncomfortable and annoying” but not “extreme” and scar did not presknt a ris
of serious harm)cf. Lewal v. Wiley29 E Appx 26, 29 (2d Cir. 2002) (affirming dismissal on
basis thaplaintiff hadfailed to statethat” persistentrash” was a “seriousmedical condition”);
Liner v. Fisher, No. 11-CV-6711 PAC/JLC, 2013 WL 3168660,at *12 (S.D.N.Y.June 24,
2013) (on motion to dismiss, holding skin conditions, including itchy erratic dryness and peeling,
did not constitute serious medical condition).

Here,Mr. Easorhas allege@nitchy rash condition on his whole body, the potential of
an allegic reaction,and a welldocumented allergy to Percoc&i. Compl. 11 14, 22, 40, 44.
Moreover, Mr. Eason has alleged that he suffered from pain during the period of time that
Defendants ignored his requests for medical assistSeeal. 1713, 17.

Drawing “all reasonable inferences” in Mr. Eason’s faws required in ruling on a
motion to dismissseelnterworks Sys. Inc. v. Merchant Fin. Cqrf04 F.3d 692, 699 (2d Cir.
2010), Mr. Easommas allege@ serious medical condition by alleging that he was an individual in

the infirmary after knee surgewith a potential allergy to pain medication.

*11 (N.D.N.Y. Oct. 21, 2009)*(T]he evidence shows that Plaintiff suffered from a severe body itch. Wisle t
condition was undoubtedly unpleasant, it simply does not rise to the level of an Eightdrem violatiort.);
Swindell v. SuppleNo.02-CV-3182(RWS), 2005 WL 267725, at *7 (S.D.N.\Yzeb. 32005)(“excessive itching,
scratching, sorenedsom scratching, and cracked skimhich caused pain and embarrassmeas” not of such an
urgent and substantially painful nature as would satisfy the objgutivg of the dliberate indifference standajd”
SeeDefs’ Mem. at 1811 (collecting cases).

12



As to the subjective componentefe@ndants ange that it is implausible thadr. Eason
experienced deliberate indifference to his medical needi&ibses Quinn, Mushi, anGrant
while he was housed in the infirmaBefs.” Mem.at 11.Defendants emphasitieat less than
twenty-four hours after Mr. Eason complained of his skin condition, Nurse Gadat the on
call physician, who prescribed medication that enabled Mr. Eason tolslegipl 1-12.

In reviewing a motion to dismiss, the Court must con&titue @mplaint “most liberally
to raise the strongest arguments it sugge®¥aliker v. Schult717 F.3d 119, 124 (2d Cir. 2013).
Mr. Easors Amended ©@mplaint suggests thalurses Quinn, Mushi, an&rantignored his
requests for medical assistarioehis developing rash and that they refused to considaresr
look athis skin despite the potential that he was having an allergic reaggeAAm. Compl. |
1-13.

Moreover, his allegationf waking up on April 6, 2018, with trouble breathiragses an
inference that the delay in treatment may have exacerbetedderlying condition and
subjected Mr. Eason to risk of serious haBee d. § 18 Further, he alleges that he suffered pain
and that he finally received medical attention from Nurse Gatiet he ensured that she would
see his skin condition by having his shirt off when she returned to his area to see another patient
Id. 7 13.

“Courts have declined to dismidsliberateindifferenceclaims as a matter of law where
plaintiffs have alleged delayin medical treatment causing substantial pain, even when the

injuries alleged were not lfthreatening and thadelaywas relatively brief.’Laster v.

6 Mr. Eason’s opposition mostly relies on his Amended Complaint and attached documewtgitbrare

incorporated thereirseeFed. R. Civ. P. 10 (c) (“Atatement in a pleading may be adopted by reference elsewhere
in the same pleading or in any other pleading or motion. A copy of a written instrumieistah exhibit to a

pleading is a part of the pleading for all purposes.”)
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Mancini, No. 07 Civ. 8265 (DAB), 2013 WL 5405468, at *21 (S.D.N.Y. Sept. 25, 2GE8);
alsoVines v. McCrystalNo. 3:18ev-1432 (MPS), 2018 WL 6050896, at *4 (D. Conn. Nov. 19,
2018). Constredmost liberally, Mr. Easos allegationsstateplausibleclaims thatNurses
Quinn, Mushi, andsrantacted with deliberate indifference to his serious medical redatkd to
his skin condition.

Accordingly, tie Court will not dismiss the deliberate indifference claagainstNurse
Quinn, Nurse Mushi, and Nurse Grant, laterwill consider their liability under the Eighth
Amendment on a motion for summary judgment.

2. Dr. Pillai’'s Alleged Deliberate Indifference RegardingMr. Eason’s Skin
Condition

Defendants argue that Mr. Eason’s “allegations, in conjunction with his attadoeds;e
fail to sufficiently support a claim that Dr. Pillai was deliberately indifferent” tarreslical
needs. Defs.” Mem. at 13.

The Court agrees.

Mr. Eason alleges th&tr. Pillai took a quick look at him, discontinued his pain
medication, ad never ordered that Mr. Eason “have any bloodwork or otheradstinistered
to find out the cause of the breakout. Am. Confp2@-21. Thus, Mr. Eason’s Eighth
Amendment claim appesato challenge Dr. Pillai’s failure to order bloodwork or other tests to
determine the cause of his skin conditileh.q] 21. Notably, Mr. Eason does not allege that Dr.
Pillai failed to provide him any treatment, and the attached medaaidke submitted by Mr.
Eason with his Amended Complaint, and thereby incorporated into his pleadndjsates that
Dr. Pillai provideddetailed anchppropriate treatment to resolve Mr. Eason’s skin condiies.
Am. Compl. at 25clinical record indicating that onpkil 6, 2018,Dr. Pillai noted thaMr.

Eason complained of “whole body hives” and upon examination, confirmed he had hives; Dr.

14



Pillai also suggested a “possible drug allergy” and references discontinuatiotaof pain
medication)jd. at 44 (physicia’s orderrecord indicating Mr. Eason’s Percocet allergy and Dr.
Pillai's orderon April 6, 2018, for Mr. Eason to continue with Benadryl as well as a list of other
medications with dosage and timing gaministration)jd. at 45 (clinical record notation on

April 9, 2018by Dr. Pillaithat Mr. Eason’s hives weregsolved’ that he was “allergic to
codeine,” and prescribing additional drugs for Mr. Eason’s “ongoing pae)alsoFed. R.

Civ. P. 10 (c) (“A statement in a pleading may be adopted byereferelsewhere in the same
pleading or in any other pleading or motion. A copy of a written instrument that is an exhibit to a
pleading is a part of the pleading for all purpose&dth v. CitiMortgage In¢ 756 F.3d 178,

180 (2d Cir. 2014) (noting that consideration of a complaint is limited “to the factugdhiadies

in [the] . . . complaint, which are accepted as true, to documents attached to thent@sgla
exhibit or incorporated in it by reference, to matters of which judicial notice mayédre tar to
documents either in plaintiffs’ possession or of which plaintiffs had knowledge agedl oalin
bringing suit” (quotingBrass v. Am. Film Techs., In®87 F.2d 142, 150 (2d Cir. 1993)).

Dr. Pillai’s failure to provide Mr. Eason with diagnostic tests represents, at most,
negligent conduct that is not actionable under the Eighth AmendBesthance 143 F.3d at
703 ([M]ere medical malpractice is not tantamount to deliberate indifference,”uttles
malpractice involves culpable recklessness, i.e., a conscious disregard of atisiibistaof
serious harm.” (internal quotation marks and citation omitteiRewise, Mr. Eason’s
disagreement with Dr. Pilla@bout his medical needs is not stiffnt tostate a plausible claim
that Dr. Pillaiis liable for an Eighth Amendment violatioBeed. (“[M]ere disagreement over
the proper treatment does not create a constitutional claim,” and “[s]o long esatheent given

is adequate, the fact that a prisoner might prefer a different treatmenatagve rise to an
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Eighth Amendment violation.”¥athaway 37 F.3d at 70 (“We do not sit as a medical board of
review. Where the dispute concerns not the absence of help but the choice of a cedainfcour
treatment, or evidenced mere disagreement with considered medical judgmeiitnae w
second gues$e doctors.”)see alsdsrays v. McGrain333 F. Supp. 3d 225, 234 (W.D.N.Y.
2018) (citing cases finding disagreement with treatment insufficient to isktabkis of Eighth
Amendment violatia).

Accordingly, the Court will dismiss the deliberate indiéiece claim again®r. Pillai
based on his treatment of Mr. Eason’s skin condition.

3. Dr. Pillai and Dr. Farinella’s Alleged Deliberate Indifference Regarding Mr.
Eason’s Need for Range of Motion Exercises

Mr. Eason alleges that Dr. Pillai and Dr. Farinella acted with deliberaféenssiceby
depriving him of access tange of motion exercises necessary for his rehabilitation after knee
surgery Am. Compl.§ 10. He also alleges that Dr. Pillaolated his Eighth Amendment rights
by depriving him of access to a physical therapist andteyfeiing with and failing to carry out
treatment ordered by another medical offididl.f 11. He asserts that duelo. Pillai’'s and Dr.
Farinella’s acts olack of theeof, he struggles with hiwalking, balance, and gaid.

Defendants first argue that Mr. Eason has failed to atlegeequisite components of his
Eighth Amendment claims, namely, (1) that the range of mthierapy reresers an
objectively serious medical neeghd(2) that either [@2fendantvas personally involved in the
Eighth Amendment violation bgcing with conscious disregard of his medical nd2efs.’

Mem. at 1518.

Defendants assert that a physical thergepmmendation, without more, does not

constitute a serious medical nettl.at 15 (citations omitted).

The Court disagrees.
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A failure toprovide for physicatherapy after surgery may presargerious deprivation.
Reddv. Garell, No. 18 CV 9436 (VB), 2020 WL 1189491, at *6 (S.D.N.Y. Mar. 12, 2020) (six-
month delay in providing physical therapy after spinal surgery that had been recommended by
surgeon and provided was objectively serious deprivation). Thus, construed most favorably to
Mr. Eason, the allegations state that he had serious medical need for range ofimecdjon t
after his knee surgery.

Defendants maintaifurtherthat Mr. Eason has nadised an inferenddat either Dr.

Pillai or Dr. Farinella should be responsible for the alleged failure to complege of motion
therapy Defs.” Mem.at 17.

The Court agrees, in part.

The“personal involvement of defendants in alleged constitutional deprivations is a
prerequisite to an award of damages under § 1988dht v. Smith21 F.3d 496, 501 (2d Cir.
1994) (internatitations omitted)-[L]iability for supervisory government officials cannot be
premised on a theoryf oespondeat superidsecause 8983 requires individual, personalized
liability on the part of each government defendaR&spardov. Carlone 770 F.3d 97, 116 (2d
Cir. 2014). To demonstrate personal involvement of a supervisory official, a planmgtjuired
to plead that:

(1) the defendant participated directly in the alleged constitutional
violation, (2) the defendant, after being informed of the violation
through a reporbr appeal, failed to remedy the wrong, (3) the
defendant created a policy or custom under which unconstitutional
practices occurred, or allowed the continuance of such a policy or
custom, (4) the defendant was grossly negligent in supervising
subordinatesvho committed the wrongful acts, or (5) the defendant
exhibited deliberate indifference to the rightsrohatesby failing

to act on information indicating that unconstitutional acts were
occurring.

17



Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995)té&tion omitted)’
Mr. Eason’s allegations against Dr. Pillai may be construed most broadly totlasert
Dr. Pillai knew of Mr. Eason’s need for range of motion therapy but failed to ensutethat
received or completed the required therapy while he was in the infirmary. Evéruedns
liberally, however Mr. Eason’s allegtionsagainstDr. Pillai do not state a claim of an Eighth
Amendment violationbecause M Eason has nastablished that Dr. Pillai was aware of a
substantial risk that Mr. Eason would suffer serious harm as a result of his c&sg#uct.
Salahuddin467 F.3dat 280 (“Only deprivations denyinthe minimal civilizedmeasure of lifes
necessitieare sufficiently grave to form the basis of an Eighth Amendment violatfoitations
and internal alterations omitted))he present record shows that Dr. Pillai ordered the range of
motion therapy for Mr. EasorSeeAm. Compl.at29. Although Mr. Eason alleges that Dr. Pillai
never let anyone know what was prescribed for ke, id.J 28, at least one entry in the medical
record reflects that Mr. Eason engaged in range of motion therapy while he was housed in the
infirmary, id. at49. Mr. Eason’s allegations do not suggest that Dr. Pillai was aware that Mr.
Eason was not receiving or had not completed the therapy ordedttius do not suggettat
heconsciously disregarded the risk posed to Mr. Eason due to the lack of therapy.
Consequently, écausehere is no inference that Dr. Pillai acted with conscious disregard
to Mr. Eason’s need for therapne Court will dismiss the ghth Amendment claim against Dr.

Pillai based on Mr. Eason’s alleged lack of #psy.

" The Second Circuit has observed tlgial may have “heightened the requirements for showing a
supervisor’'s personal involvement with respect to certain constitutionatigiwd[.]” Grullon v. City of
New Haven720 F.3d 133, 139 (2d Cir. 2013)itWut further Second Circuitugdance on this issue,
howeverthe Court assumes for purposes of ruling on this motion that the categoriegdiniColon
remain valid.
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As to Dr. Farinella, Mr. Easonalegations are sparse and not entirelyrcl€anstried
most broadly, higllegationsassert that Dr. Farinella discharged him without considering all of
the orders in his chai. § 28 Mr. Eason, however, has not alleged that Dr. Farimedlaaware
of his need to complete range of motion therapthus acted with a conscious disregarthat
serious medical need prior to discharging him from the infirmary. At most, Mr. Easontsugges
that Dr.Farinella acted negligently by discharging him without a review his tdramew orders
that required completion prior to discharge. As previously noted, however, negligent conduct
does not give rise to an Eighth Amendment clabeenthe defendant’s conscious disregard of
the plaintiff's serious medical neefleeChance 143F.3dat 703.

Accordingly, lecause Mr. Eason has not alleged facts indicating the Dr. Farinella acted
with a conscious disregard to his serious medical need,aie Will alsodismiss the Eighth
Amendment claim against her.

B. Qualified Immunity

Defendantxontendhat qualified immunity shields them from liability for their conduct
Defs.” Mem. at 18. Because the Court has already held that Mr. Eastailédso state
plausible claims of Eighth Amendment violatsaagainst Dr. Pillai and Dr. Farinella, the Court’s
consideration of qualified immunity is limited to tNeirses Quinn, Mushi, an@Grant

Qualifiedimmunity “protects governmertfficials ‘from liability for civil damages
insofar as their conduct does not violate clearly established statutory orutmnsdltrights of
which a reasonable person would have knowegarson v. Callaharb55 U.S. 223, 231 (2009)
(quotingHarlow v. Ftzgerald 457 U.S. 800, 818 (1982Qualifiedimmunity “affords
government officials ‘breathing room’ to make reasonatdgen if sometimes mistaken

decisions.Distiso v. Cook691 F.3d 226, 240 (2d Cir. 2012) (quotMgsserschmidt v.
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Millender, 565 U.S. 535, 553 (201)2)The qualifiedimmunity standard is ‘forgiving’ and
‘protects all but the plainly incompetent or those who knowingly violate the I&wice v.
McVeigh 873 F.3d 162, 166 (2d Cir. 2017) (quotigore v. Novarrp624 F.3d 522, 530 (2d
Cir. 2010).

“The doctrine ofqualifiedimmunity shields officials from civil liability so long as their
conduct does not violate clearly established statutory or constitutional rights of which a
reasonable person would have knowwLtillenix v. Luna136 S. Ct. 305, 308 (2015) (internal
guotations and citations omitted). The Court has discretion to determine the order int wiiich i
address the inquiries required when assessing the applicability of qualifiethitym
SeeJohnson v. Perry859 F.3d 156, 170 (2d Cir. 2017) (quotigarson555 U.S. at 236).

A right is clearly established if, “at the t&nof the challenged conduct . . . every
‘reasonable official would have understood that what he is doing violates that mggttcioft v.
al-Kidd, 563 U.S. 731 (2011) (quotirgnderson v. Creightqgrt83 U.S. 635, 640 (1987))here
is no requirement that a case have been decided vehiitectly on point, “but existing
precedent must have placed the statutory or constitutional question beyond debiate.”
addition,qualifiedimmunity protects state actors when it was objectively reasonable for the state
actor to believe that his cdact did not violate a clearly established rigianganiello v. City of
N.Y.,612 F. 3d 149, 165 (2d Cir. 2010). “If a reasonable officer might not have known for
certainthat the conduct was unlawfulthen the officer is immune from liabilityZiglar v.
Abbasi,137 S. Ct. 1843, 1867 (201 Mhereforethis Court may first aswhether it was
objectively reasonable for any of the defendants to believe their conduct was ndtlaiaie

time. Simpson v. City of New Y@rk93 F.3d 259, 268 (2d Cir. 2015). Qualified immunity does
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not apply if, on an objective basis, it is obvious that no reasonably competent officer would have
taken the actions of the alleged violatidalley v. Briggs475 U.S. 335, 341 (1986).

TheCourt has concluded that Mr. Eason has alleged plausible Eighth Amendment
deliberate indifference claims agaihgirse Quinn, Nurse Mushi, and Nurse Grdihie Eighth
Amendment clearly proscribes deliberate indifference to the serious medidalafeorisners
whether manifested by diah delay of, or inteierence with, medical treatmei@eeEstelle,429
U.S. at 104-105;[D]eliberate indifference to serious medical needs of prisoners
manifested by prison doctors in their response to the prisoner's needs or by prison guards in
intentionally denying or delaying access to medieaieor intentionally interfering with the
treatment once prescribgfbotnotes and citations omitted)).

Accordingly, the Court will deny the motion to dismiss on the basis of qualified
immunity as tdNurses Quinn, Mushi, anGrant

C. Declaratory JudgmentClaim

In his Amended Complaint, Mr. Eason seeks a declaratory judgment agefestants
stating that thg have violated his rights. Am. Compl. at 11. Defendants argue that this request
for a declaratory judgment must be dismis$aefs.” Mem. at 1819.

The Court agrees.

In Ex parte Youngthe United States Supreme Court recognized a limited exception to
the Eleventh Amendment’s grant of sovereign immunity from suit to permit a plaintiféta s
state official acting in an official capacity for prospective injunctive relie€émtinuing
violations of federal law. 209 U.S. 123, 155-56 (1988 alsdn re Deposit Ins. Agen¢cy82
F.3d 612, 617 (2d Cir. 20074 plaintiff may sue a state official acting in his official

capacity—notwithstanding the Eleventh Amendment—for ‘prospectivenaiive relief’ from
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violations of federal law). This exception to Eleventh Amendment immunity, howeldoes
not permit judgments against state officers declaring that they violated fedenalttepast”
P.R. Aqueduct & Sewer Auth. v. Metcalf & EJag6 U.S. 139, 146 (1993kealsoGreen v.
Mansour 474 U.S. 64, 68 (1985) (“We have refused to extend the reasonyiaying. . . to
claims for retrospective relief.”).

Accordingly, the Court will dismiss Mr. Eason’s regtifor a declaration that Defendants
violated his rights.
V. CONCLUSION

Forthe foregoingeasonsthe CourtGRANTS in part andDENIES in part
Defendantsrenewednotionto dismiss

The CourtDISMISSES the Eighth AmendmeriaimsagainstDr. Pillai andDr.
Farinellaaswell astheclaimfor adeclaratoryjudgment.

The Eighth AmendmentlaimsagainstNurseQuinn,NurseMushi,andNurseGrantin
their individual capacitiedor damagesemain

Becausdhe CourthasconcludedhatMr. Easors amendedallegationsagainsDr. Pillai
andDr. Farinellaarenot plausible Eighth Amendmeciaims,the Courtwill dismissthese
claims with prejudiceandwithoutaffordingMr. Easonanadditional opportunityo amend

SO ORDERED at Bridgeport, Conecticut,this 12h day of June, 2020.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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