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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

BRANDON SCOZZAR|

Plaintiff, No. 3:19¢ev-229 (JAM)

V.

ANTONIO SANTIAGO et al,
Defendants.

ORDER DENYING MOTION FOR PRELIMINARY INJUNCTION

Faintiff BrandonScozzarffiled this lawsuitpro seandin forma pauperiggainst several
Department of Correction (“DOCfficials, claiming that they violated his constitutional rights
while he was confined as a pretrial detair&mzzariprincipallyalleges that he was subjected to
adminstrative segregation and placed in the DOC’s Security Risk Gr&RG") program—a
program that allows for detainees who are suspected of certain gangaféliat be placed in
more restrictive conditions of confinement—in violation of the Fourteenth Amendniémt.
now seekgpreliminary injunctive relief in connection with his clainsgeking an order remmyg
him from the SRGprogram and restimrg him to general population. Doc. #20 at 1. For the
reasons set forth below, | widlenyScozzars motion forpreliminary injunctive relief.

BACKGROUND
The following facts are derived from Scozzaallegations in his complaint, as well as

the partieshewsubmissions related to the instant motion. Docs. #1, B86ldrationof

1 SeeConnecticut State Department of Correction, Administrative Directivé Gécurity Risk Groups), available
athttps://portal.ct.gov/DOC/AD/ABChapter6 (last accessed Decemi8r2019)[https://perma.cc/DRHBNNF].
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Scozzal, #2841 (Affidavit of SRG Coordinator Captain Papodsha further incorporate all
facts relevant to this motidnom my initial revieworder. Doc. #7.

In October of 2018, whil&cozzariwas confineds a pretrial detainee the New Haven
Correctional Center NHCC"), he was questioned by Lieutenants Paine and Russell about posts
on his Facebook page indicating that he was a member dPtheBlood gang. Doc. #1 at 5-6
(111-10); #39 at 1 (1 3Bcozzaridenied any affiliation. Doc. #at 6 (Y 6). Shortly thereafter,
Paine came and took Scozzarithe restrictive housing unld. at 9(11 2222). WhenScozzari
arrived at the restrictive housingitiat NHCG he did not receive notice of the charges against
him from Paineor from Investigator Acevedand healso was deprivedf an opportunity to
present his viewsdrally or in writing” Id. at 10(1124-25. Scozzaremphasizes thahis
segregation was not the result of committing any infractions or for disciplsgrgs. Doc. #39
at 2 (14).

On October 31, 2018vhile still at NHCC,Scozzarreceived a SRG member hearing
notification, which informedhim that he would have a hearidge to his possiblaffiliation with
the Bloods, pointing t&cozzars Facebook pagéd. at 2 (1 5), and advisdiim thathe was
afforded an opportunity to have an advocate and witnesses at his hearing, an opportunity he

declined Doc. #281 at3-4 (11 14-15F.

2 Scozzarfirst filed a memorandum in support of his tiem for preliminary injunction as well as a declaration in
support. Doc. #385cozzarthen filed an amended memorandum and declaration. Docs#340Defendants have
not lodged an objectionto theseamenad submissiond-or the purpose of this ruling, | will considgcozzars
amended memorandugoc. #40)andthe accompanyindeclarationDoc. #39)

3 The Bloods are designated as a SRG, along withsthieset Blood Piru.” Doc. #28 at 3 (1 14)A.D. 6.14
provides thaan inmate believed to be an SRG member shall have a hearing with notice therdaofg
determination of SRG status. Doc. #2&t 2 (11°-12). In his complaintScozzaririginally claimed never to have
received notice and a hearing in connectiom\is administrative segregatiahNHCCandhis placemenin Phase
Three of the SRG program at Corrig@ac. #1at 10, 1213 (11 5-29, 44). But now, based @tozzars own
submissiongsit appears that he did recei@eotice of, andparticipate inan SRG hearing while he was at NHCC.
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At the SRGhearing,Scozzariacknowledged that the Facebook page wadus.
#39 at 2 (1 7%)see alsdoc. #28-1at 4 (1 15)He saidhat he posted “what are lyrics to a song in
memory of a friend who passed away.” Doc. #39 at 2 (§&)zzaridenied posting a picture
containing known gang hand symbadlsid. But defendants submit thtte Facebook page
statal, “1700 block 1700 shots IMG MOB PIRU,” and it contained a photograph of
Scozzardisplaying a wekknown Blood hand sigrDoc. #281 at 3 (1 14)* Scozzariagain
stresses that the SRG hearing was not the result of disciplinary reportg3Dat.2 (11 B).
After the SRG hearing, Scozzagiceived a Notification of Decision that he was
designated as an SRG member PhaB®o&s. #39 at 3 (1 10); #28-1 at 4 (1 18o0zzarwas
then transferred tthe CorrigarRadgowski Correctional Center (“Corriganiyhere he entered
into the SRG program in Phase 3. Docs. #39 a(B1£2); #28-1 at 4 ( 16)
Scozzarcommencedhis lawsuitin February 2019claiming inter alia, he was
unconstitutionally placed in administrative segregation at NHCC and the SRG piattgram
Corrigan. Doc. #1Scozzarifurther claims he was kept under unconstitutional conditions of
confinement at Corrigan. He seeks damages, as well as declaratimjuantive relief.ld. at 27
(19 11422).
In April 2019, Scozzariwas sentenceee State v. Scozzdxio. NO7TM-CR18-0297876-
S (Conn. Super. Ct. April 3, 201%)ater that month, | permittechter alia, Scozzari’s claira
for injunctive relief under the Fourteenth AmendmageinstAldi, Santiago, Faucher, and Kelly

in their official capacitieso proceed. Doc. #7 at £2.

Docs. #39 at 23 (115-11), #40 at 2 see alsdoc. #281 at 3 (T 14).
4 Papooshasserts that “IMG” stands for “Insane Mob Garngdc. #281 at 3 (T 14).

5 Scozzarioriginally named DOC Director of Security Antonio Santiago; SegRisk Group Coordinator John
3



After my initial revieworderwas issuedScozzarreceivedwo Class A discipline reports
that were “urrelated to anythin@ecurity Risk Groups.” Doc. #39 at 41%). Due to these
infractions,Scozzarwas regressefirst to the beginning cBRGPhase 3 in April, theto Phase
2 in May. Doc. #28-1 at 4 ( 13cozzarwas also transferred to MacDougdllalker
Correctional Istitution (“MWCI”). Doc. #9 (Notice of Change of Address).

In June 2019Scozzarireceived two more disciplinary reports, one of which was
unrelated to the SRG program. Docs. #39 at(%416); #28-1 at 4 (Y 18). The other infraction
wasSRGrelated basedon the discovery th&cozzarisent a letter discussing Blood hierarchy
and instructing that it be forwardeda&nown Blood member. Doc. #28-1 at 4 (1 18)ozzari
also placed a phone call to this known Blood member and discussed the hierarchy addhe Bl
sect and associat@tformation.Ibid. After both of these infraction§cozzars SRG status was
reviewed, and he was further regressed to Phabed1(f 19). In July 2019Scozzariwas
transferredo Northern Correctional Institution (“Northern”), where he is currently housed. D
#39 at 4-5 (T16)see alsdoc. #17 (Notice of Change of AddreSs).

In August 2019Scozzarfiled this motion for a preliminary injunctio®oc. #20He

seekgreliminaryinjunctive relief in connection with his Fourteenth Amendnetaims, asking

Aldi; Warden Stephen Faucher; Lieutenants Kelly, Paine, and Russeiplibiary Investigator Acevedo; Officer
Irizarry; and one John Doe correctional officall in their individual and official capacities. Doc. #1 at 1. In my
initial revieworder, | dismissed all defendants except Paine, Santiago, Aldi, Aceévadcher, and Kelly. Doc. #7
at 12.Along with his Fourteenth Amendment claims, | allov&mbzzai's First Amendment retaliation claim to
proceed, for which he also seeks money damages, declaratory, activejoglief. Doc. #7 at 12.

6 It appears from the record thatozzariwas not transferred directly from Corrigan to NorthénnMay 2019,
Scozarifiled a Notice of a Change of Addregswhich helisted MWCI. Doc. #9. In July 2019%cozzarfiled a
new Notice of a Change of Address, indicating that he had been transfeedrern. Doc. #17. Since being
transferred to Northern in July 2018¢ozzarhas also filed several other notices that indicate that he was
transferred to MWCI and back again to Northern. Docs. #34; #37.
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for a court order removing him from the SRG program and reinstating him iragpopulation.
lbid.’
DISCUSSION

A district court has wide discretion in determining whether to grant preliminary
injunctive relief.SeeMoore v. Consolidated Edison Co. of New York,, 409 F.3d 506, 511 (2d
Cir. 2005) (Sotomayor, J%) The requirements for the issuance of a prelinyim@unction are
well established. To obtain a preliminary injunction, a plaintiff must establish tégpgirable
harm and (b) either (1) likelihood of success on the merits or (2) sufficgarttyus questions
going to the merits to make them a fairgnd for litigation and a balance of hardships tipping
decidedly toward the party requesting the preliminary rel@htistian Louboutin S.A. v. Yves
Saint Laurent Am. Holdings, In&96 F.3d 206, 215 (2d Cir. 201 ternal quotations omitted

TheSecond Circuit has cautioned that preliminary injunctive relief “is an extireoy

and drastic remedy, one that should not be granted unless the movant, by a clear, shovaag

7 In his motion for a preliminary injunctioscozzarimakes no express references toFiist Amendment
retaliationclaim, focusing instead awbtainingan equitable remedy for the alleged deprivation of his liberty interest
resulting from his administrative segregation and SRG classific&am e.g Docs. #39 at 5 (1 18); #40 at 1

(seeking a preliminarinjunction “to ensure that he receives the proper protections afféod@m under the laiy.

| therefore do not understagtozzarito be requesting preliminary injunctive relief in connection withHnist
Amendment claim.

8 A federal court ordinarilyiolds a hearing on a motion for preliminary injunction, but hearings arequaired in

all casesSeeDrywall Tapers & Pointers of Greater New York, Local 1974 of I.B.P.ARL-CIO v. Local 530 of
Operative Plasterers & Cement Masons Int'l As834 F.2d 69, 7677 (2d Cir. 1992):[T]here is no hard and fast
rule in this circuit that oral testimony must be taken on a motion foglarnary injunction or that the court can in
no circumstances dispose of the motion on the papers befdviaityfand Cas. Co. v. Realty Advisory Bd. on Labor
Relations 107 F.3d 979, 984 (2d Cir. 1997). As is relevant here, if the record befd@euhedemonstrates no
factual dispute to be resolved by an evidentiary hearing, the Cougnasat or deny the motion without hearing
oral testimonylbid.; Lopez v. McEwa2009 WL 179815, at *1 (D. Conn. 2008xcordingly, | have chosen not to
hold a hearing on these preliminary injunction motions because, afi@wieg the motions, memoranda, affidavits,
and various othematerialsthere are no essential facts in dispute ldnelieve that testimony and argument would
not be materially helpful to my understanding of the factual recorelevant legal principleSee Stiggle v.

Arnong 2014 WL 4230919, at *h.3(D. Conn. 2014) (citingames W. Moore, et aMoore's Federal Practic§
65.04[3] (2d ed. 1995)).
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the burden of persuasiorMoore,409 F.3dat 510 (citation and internal quotation marks
omitted).“In deciding a motion for preliminary injunction, a court may consider the eetaa
including affidavits and other hearsay evidendeS'.R. by & through J.S.G. v. Sessj@80 F.
Supp. 3d 731, 738 (D. Conn. 2018) (intercitdtions omitted).

Further, when anovant seeks a “mandatory preliminary injunction that alters the status
guo by commanding some positive act,” rather than a “prohibitory injunction seeking only to
maintain the status quahen the burden of proof izzen greaterCacchillo v. Insmed, Inc638
F.3d 401, 4062d Cir. 2011) (internal quotation marks and citation omitted). A mandatory
injunction “should issue only uponcgear showinghat the moving party is entitled to the relief
requested, owhereextremeor very seriouslamage will result from a denial of preliminary
relief.” Ibid. A party seeking a mandatory injunction mtistrefore demonstrata ‘substantial
likelihood of successdn the meritsin addition to a showing afreparable harmlolly v.

Coughlin 76 F.3d 468, 473-74 (2d Cir. 1996).

Likelihood of success on the merits

| will first addressScozzars likelihood of success on the merits of his Fourteenth
Amendmentlaims.By seeking an ordeequiring defendants to remove him from the SRG
program and place him back in the general populaBoozzarseeks talter, not maintain, the
status quo during the ongoing litigation. Accordin@gpzzarimust meet the higher burden of
proof for a mandatory injunction amgémonstrate aubstantiallikelihood of success on the

merits of hisdue processlaims for injunctive relief.



1. Procedural Due Process

In his complaintScozzariallegeshis due process rights were violated when he was
placed inthe restrictive housing urgit NHCCand in the SRG program at Corrigan without
adequate processhich he describes dsssentially administrative segregatioarid heseels
injunctive relief.Doc. #1 a©-10, 12-1311 2226, 40-48)In my initial revieworder, | read
Scozzars complaint as alleging a deprivation gbatectediberty interestwhich triggers a
right to procedural due processhile he was a pretrial detain@eeDoc. #7 at 8.

The standard analysis for a procedural due process claim “proceeds in twastepst]
first ask[s] whethethere exists a liberty or property interest of which a person has been
deprived, and if so . whether the procedures followed by the State were constitutionally
sufficient.” Swarthout v. Cookés62 U.S. 216, 219 (201{)er curian). Liberty restrictions on a
pretrial detainee may not amount to punishment of the detainee, and a pretriabdetaing
placed in segregation for administrative reasons is entitl&sbtoe notice of the charges against
him and an opportunity to present his viewdéeBenjamin v. Fraser264 F.3d 175, 188, 190
(2d Cir. 2001)citing Bell v. Wolfish 441 U.S. 520 (197@ndHewitt v. Helms459 U.S. 460
(1983)). These procedurstieps‘'must occur within a reasonable time following an inmate's
transfer.”Taylor v. Comm'r of New York City Dep't of Co317 F. App'x 80, 82 (2d Cir. 2009)

(quotingHewitt, 459 U.S. at 476 & n.8).

9 Defendants take the position in a footnote that becacasezariwas sentenced on April 3, 2019, this Court should
analyze his claims on this motion ‘@Tcordance with his status as a sentenced inmate.” Doc. #28 at 1 n.1. But the
events of whictScozzaricomplains—inadequate proce&s connection with his placement in administrative
segregation at NHCC and in the SRG program at Corrigdihoccurred while he was a pretrial detainee, prior to
when he commenced this lawsuit in February 2019.
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Scozzarichallenges hiplacement in administrative segregatsnd the SRG prograas
lacking due proces#n my initial review order, | permitte8cozzars procedural due process
claim to proceean the basis dbcozzari’s akgations that he didot receiveanynotice or
hearing(or other opportunity to present his view¥).Indeed, from his complaititt appearedhat
Scozzariwasimproperly deprived of receivingpme notice of the charges against him and an
opportunity to present his views as to the Facebook thagevas the basis for his administrative
segregation and his placement into 8®Gprogram. Doc. #7 at 8-8eealsoBenjamin 264
F.3dat 190.

Now Scozzaradmits that hevasgiven notice and aapportunity to present his views at
aSRG hearing shortly aftére wasplaced in administrative segregat@nNHCCandbefore he
was placeas Phase 3 in the SRG progranCorrigan Indeed, inhisown submissbns for this
motion, Scozzariacknowledgethat he received an SRG hearing notificatome day after being
placed in administrative segregatianNHCC Doc. #39 at 2 (11 8). Scozzariconcedes that the
notificationinformedhim theSRGhearing waslue to his appareiaffiliation with the Bloods
(as indiciated byis Facebook pagehid. (1 5),anddefendants submit that the notification
advisedScozzarithat he could have an advocate and witnesses at his hearing, which he declined,
Doc. #281 at 34 (11 1415). Scozzarialso concedethat he had anpportunity at that SRG
hearing to present his viewse acknowledged that the Facebook page was hiseghigriied any
affiliation with the Bloods. Doc. #39 at 2(§ 7); see alsa#28-1at 4 (Y 15)Scozzariurther

appears t@cknowledge that it was onfifter that SRG hearing that he received a Notification of

10 Doc. #7 at 8 (discussing how the complaint indicated that “Paine did not actustySgozzaria chance to
plainly respond to the threat of being put in segregdtio gang membership” and that “Acevedo partook in failing
to provideScozzarwith an opportunity to present his views as to administrative segredat

8



Decision that he was designated as an SRG member Pl2se #39 at 3 (T 10kee alsdoc.
#28-1 at 4 (1 16).

In light of the foregoingScozzaris hardpressed tsuccessfullyshowthatprison
officials denied hinfsome notice of the charges against him and an opportunity to present his
views” after he was placed in administrative segregatiorbafore heormally received his
SRG classificationas is required for procedural due prodess pretrial detaineehose
protectediberty interest is implicatedSeeBenjamin 264 F.3dat 1881 In short,Scozzarinow
appears to concede that his segregation was administrative in aatlithat he received the
requisite minimal procedures within a reasonable tintesifitial confinementl therefore
conclude on the basis of this record tBabzzarihas not shwn the requisite substantial
likelihood of success on the merits of his Fourteenth Amendment procedural due peooess ¢
for injunctive relief as is required for a mandatory preliminary injunctidn.

2. Substantive Due Process

In his complaintScozzaralso challenges honditions of confinement at Corrigan,

seekingnjunctive relief.Doc. #1 at 15-19 (11 52-83

11 Further underscoring this conclusion is the fact 8wizzars own submissions repeatedly stress that the
administrative segregation was not for disciplinary reasons, vidials to béd any suggestiothat the actions
taken against him wegunitive in naturewhich would potentially alter the procedural due pre@smlysisSee,
e.g, Doc. #39 at 2 (1%-7). Defendants’ submission also gives no suggestion that there wagieepunotive for
placingScozzarin the SRGprogram SeeDoc. # 281 at 2 3-4 (118, 1416).

2 Nor hasScozzaridemonstrated “sufficiently serious questions going to the meritsake them a fair ground for
litigation and a balance of hardships tipping decidedly toward [hi@fjristian Louboutin S.A§96 F.3d at 215As
noted above, the facts material3oozzairs procedural due process claim are not dispuBeth parties’
submissionsn relation to the preliminary injunction moti@eknowledge thabcozzarireceived noticean
opportunity to present his viewsahearing, and a notification of decision shortly after he was placed in
administrative segregation at NHCC and before he was transferred toGhpr&tam at Corrigan.
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As an initial matter, bcause Scozzacuseson the alleged lack of notice and hearing
throughout his submissions in support of an order restoring him to general population
understand him to be seekipeeliminaryequitablerelief in connection with his procedural due
process claim. Nevertheless accordance with principles of liberal construction afforded to
submissions fronpro selitigants, | will construeScozzars motionas also seekingreliminary
injunctive reliefin connection with his substantive due process cfairhis conditions of
confinement?

Substantive due process requires that restrictions on pretrial detaineesobalbba
related to a legitimate governmental purpose, such as facility seGe#yAlmighty Supreme
Born Allah v. Milling 876 F.3d 48, 55 (2d Cir. 2017). Pretrial detainees also have a Fourteenth
Amendment right againsinconstitutional conditions of confinementtaratment that is the
result of deliberate indifference by prison officials to their saféege Darnell v. Pineira849
F.3d 17, 29 (2d Cir. 2017). To prevail aimch a claim, a plaintiff must first establish a risk of
harm that is objectively serious, and then establish the defendant’s delibdiff¢edrceto that
harm.Seeibid; cf. Spavone v. N.Y. State Dep’t of Corr. Serv$9 F.3d 127, 138 (2d Cir. 2013).

In addition,a court may enter an order of prospective injunctive relief against a state
official in his official capacityonly if that state official is engaged in an ongoing violation of the
plaintiff's constitutional rightsSee, e.gVa. Office for Prot. & Advocacy v. Stewas63 U.S.

247, 254-55 (2011) (citingx parte Young209 U.S. 123 (1908)). It is for this reason that

prisoner’s transfer from one correctional facility to another geryaradlots his claims for

13 Again, defendants argue thfatozzars current status as a sentenced prisoner should alter this Courtssanaly
Doc. #28 at 1 n.1. Buss | explain below, since | conclude tBabzzars transfer from Corrigan would moot his
claim for injunctive relief based on conditions of confinement at thet facility, thatScozzaris now a sentenced
prisonerhasno bearingn that outcome.
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prospective injnctive relief against correctional staff at that facilitfarconditions of
confinement at a particular correctional institutiSeeSalahuddin v. Goord467 F.3d 263, 272

(2d Cir. 2011);Pagan v. Pafumi2013 WL 2244353, at *1 (D. Conn. 2018pncluing that
“[plaintiff's] request for injunctive relief pertaining to conditions of confiment at Northern is
moot” after he was transferred to MWCANd if the underlying claim for injunctive relief is

moot, a preliminary injunction motion is properly deni8de, e.g.Davidson v. Kelly100 F.3d

945 (2d Cir. 1996) (preliminary injunction motion properly denied as moot when prisoner who
had sought change of conditions at his prison facility was transferred ter@uliffacility)
(unpublished disposition).

Scozzariclaims that he was subjectedunconstitutional conditions of confinemeatt
Corrigan.In my initial revieworder, | determined th&cozzarhad stated aubstantive due
process claim for deliberate indifferenoehis conditions of confinement. Doc. #7 at 10. |
therefore permitte@cozzars claimsfor injunctive reliefon this basis to proceed against Aldi,
Santiago, Faucher, and Kelly to the extent thatcontinues to be held . . . in unconstitutional
conditions” and to the extent that those defendantsy“remedy the allegedly unconstitutional
conditions to which he is subjectatiCorrigan’ Id. at 11.

But as noted abov&cozzaris no longer housed at Corrigan, which means he is no
longer being held under the allegedly unconstitutional conditions of whiohdieally
complaired Accordingly, lecause Scozzanas transferretom Corrigan hecan no longer
maintain a substantive due process claim for injunctive relief arising fropmibiconditions of

confinementt that facility | therefore conclude that Scozzeannot show a substantial
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likelihood of success on the merits of his substantive due process atigmequired for a
mandatory preliminary injunction

| rreparable harm

To satisfy tharreparablenarmrequirement, a plaintiff must demonstrate that absent a
preliminary injunction, he “will suffer an injury that is neither remote speculative, but actual
and imminent, and one that cannot be remedied if a court waits until the end of trialve res
the harm.”Grand River Enterprise Six Nations Ltd. v. Pry$81 F.3d 60, 66 (2d Cir. 2007)
(internal quotation marks and citations tteul). Because | conclude th8tozzarihas not
demonstrated a substantial likelihood of success on the merits of either his mabdadur
process or his substantive due process claim for injunctive relief, therehydprgentry of a
preliminary injungion, | conclude that | need not address the question of irreparable harm at this
time.

CONCLUSION

For the foregoing reasons, | will DENScozzars motion fora preliminary injunction
with prejudice (Doc. #20)t is so ordered.

Dated at New Havethis 9thday ofDecembeR019.

[seffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge
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