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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

NIZAR MASOUD,
Plaintiff,

V- No. 3:19¢v-00246(JAM)

ANDREW SAUL, CommissionerfoSocial
Security
Defendant

RULING ON CROSSMOTIONSTO REVERSE
AND AFFIRM DECISION OF THE COMMISSIONER OF SOCIAL SECURITY

Plaintiff Nizar Raef Masoudssertshathe is disabled and unablework because of
complications arising from chemotherapy for Hodgkin’s lymphategenerative joint disease
of the left ankle, neuropathy, visual impairment, and spinal stettestgas brought this action
pursuant to 42 U.S.C. 8§ 1383(3), seekingreview of the final decision of the Commissioner of
Social Securityywho denied higlaim for supplemental security income. Masdas filed a
motionfor judgment on the pleadings, Doc. #19, and the Commissioner has filed a motion to
affirm his judgment, Doc. #24For the reasorgiscussedbelow, Iwill grantMasoud’s motion
for judgment on the pleadings, deitme Commissioner’s motion to affirmeverse the decision
of the Commissioner, and remand &walculation of benefits

BACKGROUND

| refer to the transcriptgrovided by the Commissioneé&eeDoc. #14et seq Masoud is a

carpenter who made a steady living in Homs, Syria, with his wife and children, until theadutbr

of the Syrian civil war. “Everything was OK until the war started.” Doc. #14-4 at 83848

I Pursuant to Fed. R. Civ. P. 25(d), the Clerk of Court shall substitute the Coomeissf Social Security Andrew
M. Saul as the defendant in place of Acting Commissioner Nancy A. Berryhill whanitially named as the
defendant.
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(hearing transcript)After he was captured artdrtured, Masoudled from his captors and left
Syriawith his family, ending up in a Jordanian refugee camp for two years. While in the camp,
Masoud discovered a lump on his neClancer was suspectdebrtunatelywith the assistance

of Integrated Refugeand Immigrant Services, a Néwavenbased federal refugee resettlement
agency, Masoud and his family were able to emigrate to the United &atefsigeg, at which

time Masoud could be treated the YaleNew Haven Hospital*YNH H”). See Ibid.

Tests caoducted at YNHH in December 2015 (the onset date) rapidly revealed that
Masoud had Stage IVB Hodgkin’s lymphonseeDoc. #14-10 (Tr. 1406). Chemotherapgs
recommended as a matter of urgency, and began on January 1&5&8hi6l. But the cancer
and chemotherapy led to a host of adverse symptoms, including, most notably, a diagnosis of
grade two neuropathn February 2016SeeDoc. #1410 at 48 (Tr. 1446). By September 2017,
Masoud was being treated for back pain, hearing problems, numbness in his fingers, poor vision,
sleep apnea, and the loss of all his teeth. Doc. #14-10 at 144-45 (Tr. 1541-42). The
chemotherapy was, however, successfaatment vas stopped in June 20k&eDoc. #149 at
332 (Tr. 1293), and by August 2016, Masoud’s treating physician reported thahbes was in
remissionseeDoc. #14-9 at 144 (Tr. 1115).

Masoudfiled an application fasupplemental security inconoe March 4,2016, alleging
a disabilitythat begaron December 1, 2015, around the time he was formally diagnosed with
Hodgkin’s lymphomaSeeDoc. #147 at 3et seq (Tr. 886et seq). Masouds claim was initially
denied on July 29, 2016eeDoc. #14-5at8 (Tr. 806) and denied again upon reconsideration on
December 5, 2016¢eid. at16 (Tr. 814)He then timely filed a written request for a hearing by

an administrative law judge (ALJ) on January 12, 2@E&Doc. #14-6at 15 (Tr. 829).



Masoudappearedvith counsel and an interpretand testified at a hearing in New Haven
before the ALDbn January 16, 2018. Doc. #1444/ 3 et seq (Tr. 768et seq). Vocationalexpert
Theresa Wolfordestified by phondbid.

OnFebruary 13, 2018, the ALJ issued a decision concluding that Masoud was not
disabled within the meaning of the Social Security Bdc. #14-2 at 11-22 (Tr. 12-23)he
Appeals Council denied Masaosdequest for review odanuary 16, 2019d. at 2(Tr. 1).

Masoudthen filed thisappealon February 20, 2019. Doc. #1.

To qualify as disabled, a claimant must show that he is unable “to engage in any
substantial gainful activity by reason of any medically determinable physicamal
impairmentwhich . . .has lasted or carebexpected to last for a continuous period of not less
than 12 months,” and “the impairment must be ‘of such severity that [the claimantpisiyot
unable to do his previous work but cannot, considering his age, education, and work experience,
engage in any other kind of substantial gainful work which exists in the national economy.”
Robinsorv. Concentra Health Servs., In€81 F.3d 42, 45 (2d Cir. 2015) (quoting 42 U.S.C. 88
423(d)(1)(A),423(d)(2)(A)). “[W]ork exists in the national economy whernxists in significant
numbers either in the region where [claimant] live[s] or in several othem®gf the country,”
and “when there is a significant number of jobs (in one or more occupations) having
requirements which [claimant] [is] able to meet whik physical or mental abilities and
vocational qualifications.” 20 C.F.R.416.96&a)-(b); see alsdKennedy v. Astrye843 F.App'x
719, 722 (2d Cir. 2009).

The agency engages in the following fstep sequential evaluatipnocesgo determine

whether a claimant is disabted

(1) whether the claimant is currently engaged in substantial gainful
activity; (2) whether the claimant has a severe impairment or



combination of impairments; (3) whether the impairment meets or
equals the sevity of the specified impairments in the Listing of
Impairments; (4) based on a *“residual functional capacity”
assessment, whether the claimant can perform any of his st
relevant work despite the impairment; and (5) whether there are
significant umbers of jobs in the national economy that the
claimant can perform given the claimant's residual functional
capacity, age, education, and work experience.
Estrella v. Berryhil) 925 F.3d 90, 94 (2d Cir. 201%ee als®0 C.F.R.
§ 416.920a)(4)()-(v).
In applying this frameworkf an ALJ findsa claimant to be disabled or not disabled at a
particular stephemay make a decisionithout proceeding to the next st&§ee20 C.F.R.
8 416.920(a)(4). The claimant bears the burden of proving the case at Steps One through Four;
the burden shiftat Step Fiveo the Commissioner to demonstrate that there is other work that
the claimant caperform.See Mcintyre v. Colvjiv58 F.3d 146, 150 (2d Cir. 2014).
After proceeding through all five steps, the ALJ concluded that Masoud was not disabled
within the meaning of the Social Security Act.
At Step One, the ALJ determined that Masoud had not engaged in substantial gainful
activity sinceMarch 4, 2016, the date of his applicati®eeDoc. #14-2at17 (Tr. 16).At Step
Two, the ALJ concluded that Masoud suffered from the following severe impairments:
Hodgkin’s lymphoma in remission status post chemotherapy and degenerative joint disease of
the left ankle Seebid.
At Step Three, the ALJ determined thdiasoud did not have an impairment or
combination of impairments that met or equaled the severity of one of the listed imyaimme
20 C.F.R. Part 404, Subpart P, Appendi$ée bid. The ALJthen foundhatMasoudhad a

resdual functional capacity RFC’) to performthe full range of mediunwork as defined in

20 C.F.R. § 416.967(cBee d. at 20-2XTr. 19-21).



At Step Four, the ALJ concluded that Masouas unable to perform any past relevant
work. Id. at 23 (Tr. 22).At Step Fivethe ALJ found that because Masoud hadRFCto
perform the full range of medium work, was younger than age 49, and had limited education
with no transferrable skills, a finding of “not disabled” was directed by Medicaititwtal Rule
203.26. This rule is contained in Appendix 2 to Subpart P of Parb¢@dable at

https://www.ssa.gov/OP Home/cfr20/404/48dp p02.htm[https://perma.cc/F7EA/5F3], and

this Appendix is better known as “the gridSée20 C.F.R. § 416.969 (applying the Part 404
grids to supplemental security income).

At the hearing, however, the ALJ elicited the testimony of a vocational egaefoc.
#14-4 at 94-103 (Tr. 789-98). The expert testified that a person of Masoud’s age, education, and
work background, limited to the full range of medium work as defined in the regulatitims,
furthernon-exertional limitations of “only frequent postural activities” and “only occasional
exposure to higher concentrations of dusts, fumes, gases and the like’be@ldid to perform a
range 6 unskilled work.ld. at 95 (Tr. 790)The expert further testified that this hypothetical
persorwho had the further limitation dfonly frequent handling and fingering with both hands”
but who was also “unable to communicate effectively in English, verbally or in writing” could
not perform any unskilled work. Doc. #14-4 at 96-97 (Tr. 791-92).

The ALJ ultimately held tha®lasoud was not disabled within the meaning of the Social
Security Actsince March 4, 201&eeDoc. #14-2 at 23 (Tr. 22).

DISCUSSION

The Courtmay “set aside the Commissioner’s determination that a claimant is not

disabled only if the factual findings are not supported by substantial evidence or ifigiendiec

based on legal errorBurgess v. Astryeb37 F.3d 117, 127 (2d Cir. 2008ee alsat2 U.S.C.



§ 1383(cj1) (citing 42 U.S.C. 8§ 405(g))Substantial evidence is “more than a mere scintilla” and
“means such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.”Lesterhuis v. Colvin805 F.3d 83, 87 (2d Cir. 2015)gr curian). Absent a legal
error, tre Court must uphold the Commissioner’s decision if it is supported by substantial
evidenceeven if tre Court might have ruled differently had it considered the matter in the first
instanceSee Eastman v. Barnha#41 F. Supp. 2d 160, 168 (D. Conn. 2003).

Distilled to its essentiald/asouds briefing (Doc. #19)argues that the ALJ erred at Step
Five whenherelied on the grids to conclude that the Commissioner had met his burden of
proving that there were jobs that exist in significant numbers in the national economy that
Masoud could perfornSeeDoc. #14-2 at 23 (Tr. 22). Generally, the Commissionemnuagt
“the burden of proving that the claimant still retains a residual functional tapagerform
alternative substantial gainful work which exists in the national economy” solely Sbitirgy to
the applicable medical vocational guidelines (thegyrid0 C.F.R. Pt. 404, Subpt. P, App. 2
(1986).”Bapp v. Bowen802 F.2d 601, 604 (2d Cir. 1986). But if the grids do adetuately
reflect a claimans condition” thenan ALJ must “present either the testimony of a vocational
expert or other similar édence regarding the existence of jobs in the national economy for an
individual with claimant’s limitation$ Id. at 606. “Application of the grid guidelines and the
necessity for expert testimony must be determined on a cas&sbybasis.ld. at 605.

“The Grids are inapplicable in cases where the claimant exhibits a significant no
exertional impairment (i.e., an impairment not related to strength)We have explained that
the ALJ cannot rely on the Grids if a non-exertional impairment has any more than abiegligi

impact on a claimait ability to perform the full range of work, and instead must obtain the



testimony of a vocational experSelian v. Astrue708 F.3d 409, 421 (2d Cir. 2018) non-
exertional impairment is nenegligible “when it . . so narrows a claimastpossible range of
work as to deprive him of a meaningful employment opportuntgfala v. Astrugs95 F.3d
402, 411 (2d Cir. 201Qkleaned up).

The ALJ determined that Masoud had two medicddiierminablesevere impairments:
Hodgkin'slymphoma in remission status post-chemotherapy and degenerative joint disease of
the left ankle. Doc. #14-2 at 17 (Tr. 18). Masoud does not contest the ALJ’s evaluation of his
remissionstatus Hodgkirs lymphoma or ankle disease. He does, howeartest the ALJ’s
conclusion that his claimed neuropathy, hearing loss, vision impairment, and spinal stenosis
(with accompanying back pain)ane not medicallgleterminablesee idat 1718 (Tr. 16-17),
and he also contedtse ALJ’s decision to rejeeny of these limitationehen determining his
RFC,seeid. at 2122 (Tr. 20-21). Likewise, Masoud argues there is no substanttdnce for
the ALJ’s determinatiorthathis emphysema armbstructive sleep apnea, while medically
determinablewere“non-severg’ id. at 1920 (Tr. 18-19)which appears to have led the Atd
rejectthe incorporation of these conditions into REC,see idat 20-22 (Tr. 19-21).

Masoud arguethatthe record evidence permits the ALJ to draw only one conclusion: the
RFC incorporated a mix of exertional and rexertional limitations that rendered recourse to the
grids inappropriateand hence thaLJ's Step Five determinatiowasin error. | agree with

Masoud. The ALJ’s conclusion that Masoud’s neuropathy was not a medically determinable

2 An exertional limitaibn is a limitation or restriction imposed by impairments and related sympsoigis as pain,
that affect only a claimant’s ability to meet the strength demands ofijebhsifting, standing, walking, lifting,
carrying, pushing, and pullingkeeZorilla v. Chater 915 F.Supp. 662, 66%.3(S.D.N.Y.1996)(citing 20 C.F.R. §
404.1569a(b))see als®0 C.F.R. § 416.969a (applying the same principles to supplementatysamome. “A
nonexertional limitation is one imposed by the claimant’s impairments that éfleability to meet the
requirements of jobs other than strength demands, and includes manipulative imisaémaepain.Sobolewski v.
Apfel 985 F. Supp. 300, 310 (E.D.N.Y. 199¢@iting 20 C.F.R. § 404.1569a(a), (c3ee als®?0 C.F.R. § 416.969a



impairment was not supported by substantial evidence. Accordingly, the ALJ should have
incorporated Masoud’s neuropathy in the RFC calculation as axetional limitation, which
in turn would render inappropriate the ALJ’s reliance only on the grids at SteprRevéLJ
committed a separat@rmfulerror when he correctly accounted for Masoud’s emphysema as a
non-exertional limitatiorwhen determining Masoud’s RFC only to erroneously disregard this
limitation at Step Fivethe only means by which he could flatly apply the gtiegll consider
each of these errors in tutn.

Neuropathy

The ALJ concluded thatliere are no diagnostic studies or diagnoses to support a finding
that neuropathy is a medically determinable impairment. Neurological examinatiemseidc
[sic] in the record are generally normal. To.the extent that medical records submitted [late]
may support such a diagnosis . . . such an impairment would not be severe.” Doc. #14-2 at 18
(Tr. 17). | agree with Masoud that this conclusion, and the ALJ’'s accompanying conclusion that
neuropathy does not support greater limitations than the full range of medium work, is not
supported by substantial evidence.

Almost immediately after Masoud began chemotherapy, Dr. von Keudell, Masoud’s

treating oncologist, diagnosed him with “grade 2 neuropafgc. #14-9 at 18 (Tr. 989).

3 Because | conclude that each of these errors would merit reversal on their osshnbhand do not consider
Masoud'’s other claims of error.

4 Peripheral neuropathy, or polyneuropathy, is a functional disturbance or pathologicg thtre peripheral
nervous system that occurs in several peripheral nerves simultan&aeiprland s lllustrated Medical
Dictionary (“Dorland’s”) 1268 (32nd Ed. 2012%ee generally Sesa v. Coly2014 WL 3858404, at *2 (S.D.N.Y.
2014),vacated and remanded on other grour®29 F. Appx 30 (2d Cir. 2015)A finding of “grade 2" neuropathy
as in Masoud'’s case, would place his symptonaimtermediate level between grade 0 (none) and grade 4
(parlysis).See€T.J. Postma & J.J. HeimarGrading of chemotherapyduced peripheral neuropath§l ANNALS

OF ONCOLOGY 509, 510(2000) available athttps://www ncbi.nlm nih.gov/pubmed/10907941
[https://perma.cc/8XABSKCE] (summarizing various scales for evaluating neuropathy). “Grade 2 neuropathy”
would accord, on the World Health Organization scale, to “severe paresthesiasvaliveeakness.ibid.




Masoud’s neuropathy diagnosssepeated in medical record after medical re¢brdughout the
entire period of Masoud’s treatment, well attés chemotherapy concluded, ahwas endorsed
by the other neurologists Masoud saw in the course of his treatrfiertihe extent that the ALJ
minimized this evidence by suggesting that the neuropathy diagnosis was “new” in 2017 and
after the applicable period of disability, Doc. #14-2 at 18 (Tr. 17), this ignores thex ezetiical
evidence and the causal connection between earlier chemotherapy and neuropathy. Given the
remarkable consistency of the record on the question of Masoud’s neurapaidey error for
the ALJ to simply declare it netleterminableand exclude it entirely from Masoud®-C.

In addition to disregarding the overwhelming evidence of neuropathy in the réword,
ALJ made twaplain mistakesn his discussion of Masoud’s neuropathy. First, the ALJ confused
diagnoses gperipheral neuropathand diagnoses atther neurological disaters Thus, for
example, the ALJ read statements like tfddr. Aslam,who under the heading “neuro,”
explained “mental status intact. Bilateral . . . extremity strength 5/5. Grosgieanstact,” Doc.
#14-3 at 114 (Tr. 448), as contradicting the findingefipheraiheuropathy made elsewhere.
But on the very next pag®r. Aslamindicated that Masoud still had “neuropathi. at 115
(Tr. 449).AccordDoc. #14-9 at 195 (Tr. 1166) (physician assistant’s statement “sensation: intact
to light touch throughout” contradicted by statement, on same page, “neurological:

numbness/tingling to lateral RLE”). “If the ALJ wishes to place more weight onrbke s

5> See, e.g.Doc. #149 at 8 (Tr. 1037 (observation of Dr. von Keudell in June 2016 that Masoud is able to button
his shirts and write, bitas “stable,’l.e. persistent, “neuropathy in his right hand finger tips with constant numbness
in his index and 3rd finge); Doc. #149 at 195 (Tr. 1166) (observation of Dr. Lauran®tt. 2016 that Masoud’s
neurological symptoms included “positive for numbness” withmibness/tingling to lateral RLE"Poc. #149 at

180 (Tr. 1151) (observation of Dr. DesarOnt. 2016 that Masoud reported “neuropathic symptoms in his distal
arms and led$; Doc. #149 at 347 Tr. 1318 (treating notes of Dr. Sackpr. 2017, noting “neuropathy . . . likely
chemotherapy induced”); Doc. #P4at 140 (Tr. 139) (treating notes of Dr. Aslam, Jan. 2018, noting “neuropathy”);
Doc. #142 at 187 (Tr. 186) (same, Feb. 2018); Doc.-#04it 246 (Tr. 1598 (treatment notes of treating clinical
neurdogist Dr. Baehrig,Aug. 2017 concluding “deep tendon stretch reflexes are diminishethere is mild fiber
length dependersensory loss’)Doc. #149 at 102 (Tr. 1073)Jan.2017evaluation of Masoud b®r. Sack, a

treating physician, listing one diagnosis as “neuropathy”).



statement noted above than on [the statement over the page], he will have to explain how he
resolved this inconsistency in the decisidriéchl v. Barnhart2003 WL 21730126, at *11
(W.D.N.Y. 2003).The ALJheredid not.

Second, it appears that the ALJ read occasional statements in the recordsthad’Ma
neuropathy was “normalseeDoc. #14-2 at 18 (Tr. 17) (ALJ decisiaeclaring‘Neurological
examinations documersif] in the record are generally normalgs meaning that Masoud’s
neuropathy was “nateterminablg when in context these notes plainly meant only that
Masoud’s neuropathy was “an expected result of chemotherapy,” and “not worsening or
plateaued see, e.g.Doc. #14-9 at 89 (Tr. 1060) (Dr. von Keudall treatment notes of Sept. 2016,
describing neuropathy as “stable”), Doc. #14-10 at 244 (Tr. 1642) (primary care treatrhesnt
of Oct. 2017, noting neuropathy as a diagnosis despite “no residual [Hodgkin’s] dis€ase”).
sort of comeptual cofusion iserror.Cf. Metzen v. United State$9 F.3d 795, 798 (2d Cir.

1994) (reversing ascfear errof a district court opinion confusing a loealorie diet with a low
cholesteroldiet, albeit not in the context of a social security gase

Masoud’s neuropathy wamsedically determinableThe record is also clear that Masoud'’s
neuropathy was nonegligible; that is, it significantlparrowed his range of worthe record
noting repeatedly that it interfered with Masoud’s handling, fingering, or feeling. Masoud
testfied that “I have numbness in my fingers. It's very difficult for me to grab things with my
hands,” Doc. #14-4 at 87 (Tr. 782), going on to explain that he could not manipulate things with
his hands for more than ten minuties,at 89 (Tr. 783), owing to “numbness . . . and pain in my
fingers,”ibid. See als®oc. #148 at B (Tr. 920) (daily living statement compiled by Masoud
indicating “my fingertips become numb from the medicatjoBt. Faisa) one of Masoud’s

treatingphysicians, noted that Masoud’s “significant peripheral neuropathy . . . contributes to

10



poor quality of life and inability to work up.” Doc. #14-2 at 192 (Tr. 191). Dr. Sack, another
treating physician, concurred with this evaluation. Doc. #14-9 at 102-03 (Tr. 40.73-7

Masoud and these medical sources are not, of course, vocational experts. But the
vocational expert is, and shésotestifiedthatconditions that limited handling, fingering, or
feeling would narrow Masoud’s job prospedf¢henpresented with the ALJ’s hypothetical
presumingamedium work base eroded by the limitation that the claimant “is limited to only
frequently handling and fingering with both handbg vocational expert testifigbat, when
combined with Masoud'’s illiteracy and inability to speak English, there would be no unskilled
work in the national economy Masoud could 8eeDoc. #14-4 at 96-97 (Tr. 791-92).

The vocational expert’s conclusion wamsistent with the case law making clear the
importance of accounting for significant neuropathy as aaxantional impairmenSee
Hilsdorf v. Comm’r of Soc. Se@24 F. Supp. 2d 330, 354 (E.D.N.Y. 2010) (“a claingant’
limited ability to engage in ‘handling, fingering, and feeling’ is a egartional impairmenit
guoting S.S.R. 85-15, 1985 WL 56857 (1985pe also Tejada v. Apfdl67 F.3d 770, 775 (2d
Cir. 1999) (concluding that peripheral neuropathy of the feet rendered claimant unable to
perform a job involving prolonged periods of standing, and reversing ALJ’s contrary
determnation as unsupported by substantial eviderdainilton v. Colvin8 F. Supp. 3d 232,

240 (N.D.N.Y. 2013) (carpal tunnel neuropathy was a non-negligitgairment).

6 The ALJ accorded Dr. Sack’s statement, Doc-854 10203 (Tr. 107374), “little weight [because it assumes
diagnosis not supported by objective testing or clinical signs and appears to belssdlyipon subjective repor
and also does not take into adequate consideration that the claimant’s Hodgkin’s lynghoreeission after
chemotherapy,” Doc. #12 at 22 (Tr. 21). Assuming for the sake of argument that these reasons for regjecting
treating physician opinion aeven on their face the “good reasons” required by the treating physiciaserile,
Estrella v. Berryhil) 925 F.3d 90, 996 (2d Cir. 2019), they are unsupported by the record. As discussed above,
clinical signs of neuropathy were pervasive throughoutaberd; Masoud’s treatingeurologistsappear to have
been unanimous in their conclusion that Masoud suffered dtdeast somaeuropathy for the balance of the
relevant period, including after his Hodgkin's lymphoma went into remission.

11



| agree with the Commissioner ththe ALJ was under no obligation to rely on the
vocatianal expert’s evaluation @vailable jobsf substantial evidence supported the conclusion
that Masoud could perform the full range of work such that recourse to the gridghathar
vocational expert’s testimony was appropri&seCalabrese v. Astrye858 F. App’x 274, 276
(2d Cir. 2009) (approving use of grids even after vocational expert was consulteocBlt is
accepted that Masoud’s neuropathy is medicitgrminableand that unequivocal record
evidence indicated his neuropathy was negligible andled to a limitation to no more than
frequent handling and fingering with both hantigALJ was not entitled to disregard the
vocational expert’s opinions about the impact of such a fingering and handling limitation on
Masoud'’s job prospect€ontrast ibid (approving disregard of vocational expert only because
the ALJ properly relied on expert’s testimony as to the vocational impact ofuybeartic
limitations); see generally Bapp ®owen 802 F.2d 601 (2d Cir. 1986).

The ALJ appears to have concluded that, even if Masoud had fingering limitations, it was
Masoud'’s lack of English proficiency and failure to train to do a new job, rather than those
limitations that were the principal obstacle to his employm®eaeDoc. #14-2 at 21 (Tr. 20
This conclusion placed the cart before the horse. In compiling Masoud’s RFC, the quekion is
work-related impact of Masoud’s medicatigterminableconditions(here, limitations on

fingering and handling), and not whether this impact could be worked around with job retraining

"In a puzzling aside, the ALJ declared that Masoud'’s testimony that he had prepiedfisimed carpentry work

for years in Syria and Jordafbefore the onset daté# his alleged disability corresponding with his chemotherapy
treatment—was proof that he hdtho functional problems with hearing or vision, or nerve limits.” Doc.-21at 21
(Tr. 20). But the record is plain that the inciting incident for Masoud’s ditsalimcluding his vision, hearing, and
nerve problems, was his cancer and the treatments used to combat it, atlfro€arhe after he had fled to America.
SeeDoc. #192 (statement of uncontested facts). By the ALJ's Dickensian logic, a claivhase legs were sheared
off in an industrial accident would be deemed not to have any medicatingrds because, peecident, he could
walk just fine. “Medical evidence that predates the alleged disability onset daténiarily not relevant to
evaluating a claimant’s disabilityCarway v. Colvin2014 WL 1998238, at *5 (S.D.N.Y. 2014). This pipie
applies withparticularforce to evidence dd claimant’s activities prelisability asapplied to determination of his
postonsetresidualfunctional capacity.

12



or English lessonsPlaintiff's ability to communicate in English is a factor considerestep
five, in determining what work, if any, [Jhe is capable of performi@atdenas v. Berryhill
2017 WL 3621073, at *11 (D. Conn. 2017) (emphasis in original) (collecting regulations).

All'in all, the ALJoverlookedthe nonexertionallimitations fromMasoud’sneuopathy.
As a resultMasoud’s RFC was not supported by substantial evidence.

Emphysema and postural limitations

The ALJ oncluded that Masoud had been diagnosed evithhysema, ankis
emphysema wasedicallydeterminableDoc. #14-2 at 17 (Tr. 16). But the ALJ went on to find
that because, in February 2016, “physical examinations observed normal lung sounds” and
Masoud “was still smoking at least a pack of cigarettes per day,” Masoud’s sendayvas
“non-severe.”lbid. This conclusion, Masoud arguesasnot supported by substantial evidence.

Ordinarily, even if Masoud was correct that the ALJ erred in determining that one or
more of his ailments were ns¢verethe error would be immaterial: at Step Two, the ALJ
concluded that Masoud had at leas¢ severe medical impairment and proceeded to the
following stagesSee Carpenter v. Astrug37 F.3d 1264, 1266 (10th Cir. 2008) (“Nevertheless,
any error here became harmless when the ALJ reached the proper conclusioaittiif] [pl
could not be denied benefits conclusively at step two and proceeded to the next step of the
evaluation sequence’Jpnes-Reid v. Astru834 F. Supp. 2d 381, 402 (D. Conn. 20a2jd
515 F. App’x 32 (2d Cir. 2013). | understand Masoud’s brief to argue that the harmful erro
came when the ALJ excluded consideration of Masoud’s emphysema in the RFCioalculat

| agree with Masoud. “Step Two may do no more than screesteauinimisclaims” See
Dixon v. Shalala54 F.3d 1019, 1030 (2d Cir. 199%he Second Circuit’s “casaw is plain that

‘the combined effect of a claimant’s impairments must be considered in deterufisaigity;

13



the [Commissioner] must evaluate their combined impact on a claadnility to work,

regardless of whether every impairment is sevévielhtyre, 758 F.3dcat 151-52. The exclusion

of Masoud’s emphysema from the RFC, then, was not supportable on the basis the ALJ gave—
that it was a “norserious” impairmentSeeDoc. #142 at17 (Tr. 16). Exclusion of Masoud’s
emphysema from his RFC mighé supportable if Masoud’s emphysemas anegligible

impairment, but the ALJ did not so find. Insofar as the ALJ made this finding tacitly, it is not
supported by substantial evidence; Masoud’s emphysema was non-negligible.

To begin with, although the ALJ pointed to physical examinations in Februaryti24t16
“observed normal lung sounds,” Doc. #14-2 at 17 (Tr(&@)ng Doc. #14-10 at 34 (Tr. 1432),
which does not contain any discussion of lung sounds), the ALJ never exipldin Masoud’s
normal-sounding breath contradicts the repeated diagnoses of emphysema in theTieeord.
Second Circuit desnot “require an ALJ explicitly to reconcile every conflicting shred” of
medical evidenceMliles v. Harris 645 F.2d 122, 124 (2d Cir. 1981), baffirmatively
determining an issue requires some express discusSiesa v. Colvin629 F. App’x 30, 33 (2d
Cir. 2015).Here, there was none.

The medical records themselves readily explain this apparent contradicti@ebehe
diagnosis of emphysema and Masoud’s “normal lung sounugheltreatment notes from
Masoud’s treating pulmonologist, she explained that while Masapitemetry that is, the air

measurement of Masoud'’s breathing capacity by measuring his breathing in sk Miilson

8 See, e.g.Doc. #149 at 403 (Tr. 1374) (synopsis of CT results taken in 2016 indicqiargseptal
emphysematous changes the bilateral lung apices are partially seen. Thedr isubsegmental atelectasis at the
lung bases bilaterally as well as the lingula”); Doc.-#04at 142 (Tr. 1540) (review of CT scan conducted Dec.
2016, a year &r the onset date, indicatingdraseptal emphysema is again noted in the upper lobibe lung);
Doc. #149 at 347 (Tr. 1318) (Dr. Sack treatment notes, dafd2017, listing emphysema diagnosis and
discussing ongoing treatment); Doc. #ll@at 192 Tr. 1590) (attending treating physician note dated. 2017
noting emphysema diagnosis and indicating need for felipwo “characterize the etiology of his pulmonary
[symptoms]").
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v. Colvin, 107 F. Supp. 3d 387, 391 n.8 (S.D.N.Y. 20E&)ng definition fromDorland’s),
“remain[ed] entirely in the normal range,” he hadld@fusionimpairment,” that is, an

impairment of the transfer of gas from air in the lung to his red blood se#dphnson v.

Comn of Soc. Se¢.2017 WL 4155408, at *3 (S.D.N.Y. 2017), likely caused by “radiographic
emphysema and some airway wall thickening on [a] CT [scan] that could suggest chronic
bronchitis component,” Doc. #14-9 at 320-21 (Tr. 122){treament notes of Dr. Possick,

dated Mar2017). In other words, as Masoud’s treating physician explainedat¢hthatMasoud
could breathe in and out normally was not the disabling problem, and his normal-sounding
breathing was not relevant to the question of whether emphysema presented a non-negligible
limitation on Masoud’s ability to work.

It is likewise unclear to me why the severity of Masoud’s emphysema is reduced by the
fact that Masoud “was still smoking at least a pack of cigarettes pgratathe ALJ appears to
have concluded. Doc. #14-2 at 17 (Tr. 16). Certainly, that Masoud is a smoker “carriesnamost
probative value in assessing whether his reports of respiratory difficultiesedigle.” Johnston
v. Berryhill, 2017 WL 2896023, at *11 (D. Conn. 2013¢e alsdHilsdorf, 724 F. Supp. 2dt
352 n.12 (E.D.N.Y. 2010) (noting that people often continue to smoke, “not because they do not
suffer gravely from the disease, but because other factors such as the addiote®f the
products impats their ability to stop” (cleaned up))hatMasoud continues to smoke,
realistically, is little more than evidence of the stranglehold of his addiction to ®icatier
than a statement about the severity of his emphysema. Cigarette smoking is, at bestus va
basis for discrediting the treating physicians’ diagnoses of emphysema.

Curiously, the ALBppearedo agree with at least some of the abawalysis. In his

ruling, he explainethat Masoud’s RFC was limited to “medium exertiaith postural and
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environmental precautiorisDoc. #14-2 at 22 (Tr. 21) (emphasis addedord id at 20 (Tr.

19) (describing “postural limits relat[ing] to his cancer/chemotherapy™audlical limitatons
pertain[ing] to his . . . respiratory precautiont’ikewise, atthe hearing, the ALJ framed his
hypotheticals to the vocational expasgtdescribing gerson limited to medium work, “only
frequent postural activities, [and who] should have no more than occasional exposure to higher
concentrations of dusts, fumes, gases, and the like,” Doc. #14-4 at 95 (Tr. 790).

Postural precautions are nerertional limitationsSee20 C.F.R. 8 416.969a(c)(vi)
(describing norexertional limitations as includingpeong other things, “difficulty performing
the manipulative or postural functions of some work such as reaching, handling, stooping,
climbing, crawling, or crouching” So are environmental precautioBgeSocial Security
Ruling 83-14, PPS-105, “Capability to Do Other Work: The Medwtatational Rules as a
Framework for Evaluating a Combination of Exertional and Nonexertional Impairm2883”
WL 31254 at *2. Yet despite concluding that Masdidihave nonexertional limitations
including as a product of emphysema, and despite tacitly concluding that theseentmonal
limitationswerenonnegligible (or else why describe them as limits when discussing Masoud’s
RFC?),the ALJ simply omitted these limitations from Masoud’s RiR@ @went on to apply the
grids.

Doing so was error. “Although the grid results are generally dispositive, exclusive
reliance on the grids is inappropriate where the guidelines fail to descrihg| #gsednt of a
claimant’s physical limitations.Rosa v. Callahanl68 F.3d 72, 78 (2d Cir. 199%e also
lannopollo v. Barnhart280 F. Supp. 2d 41, 50 (W.D.N.Y. 2003) (error for ALJ to rely on grids
in disregard of record evidence of postural limitatioRgxticularly given that the ALJ himself

appears to haveoncluded that Masoud couhdt perform the full range of medium work, but
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insteadwas restricted from the full range of medium work bieastsome postural and
environmental limitations, the ALJ could not then resile from that conclusion without
explanation and apply the grids in the teeth of his own findings oftfattvould, if appreciated,
lead inexorably to the conclusion that the grids were inapplic@bEChaparro v. Colvin156
F. Supp. 3d 517, 538 (S.D.N.Y. 2016).

Because the ALJ’s reliarmn the grids meant that he failed to account for Masoud’s
non-exertional limitations at alincluding his emphysema, the ALJ’s conclusieas “fatally
flawed in that it did not adequately consider whether, at the fifth step of the antigsi
Commissoner met his burden of proving ttiaere is available work the [claimant] can
perform.” Feliciano v. Apfel242 F.3d 364 (2d Cir. 2000).

Nature of Remand

Having concluded that the ALJ’s finding of no disability was not supported by substantial
evidence | must now determine whether to remand the matter to the ALJ for reconsideration or
whether to remand for a calculation of benefit®e 42 U.S.C. § 405(gkee alsat2 U.S.C. §
1383(c)(3) (applying section 405(g) to supplemental security income applicatidihen there
are gaps in the administrative record or the ALJ has applied an improper legaidstahda
mattershould be remanded to the Commissioner “for further development of the evidence.”
Parker v. Harris 626 F.2d 225, 235 (2d Cir. 1980). When, however, the Court has “no apparent
basis to conclude that a more complete record might support the Commissiboision,” a
remand for a calculation of benefits is appropriiiesa 168 F.3dat 83, Sczepanski v. Sql846
F.3d 152, 161 (2d Cir. 2020) (same). In sum, when there is “persuasive proof of disability and a
remand for further evidentiary proceedings would serve no purpose,” remand for calculation of

benefits is the proper coursgee Parker626 F.2d at 235.
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In cases likehiswhere the ALJ has inappropriately relied on the grids at Step Five, the
usual remedy is to remand to the Commissioner for further development of the evideausebe
absent the grids, or evidence from a vocational expert, it is impossible to knownthethe
Commissioner has met its burden at Step e, e.gRosa 168 F.3d at 82-83 (remanding for
further developmenwhen ALJ irappropriately relied on the gridS his case presents a
somewhat lessommon situation: the ALJ adduced the testimony of a vocational expert at the
hearing, only to disregard it in the final analysis without explanation and instead rely on the
grids.Contast Calabrese358 F. App’xat 276 (approving use of grids despite calling the
vocational expert when the ALJ specifically noted why he was rejecting the expsiriisotey
as to available jobs

As | have explained, the decision to rely on the grids was error, but having already
solicited the testimony of a vocational expert, it woulake little sense to recalie vocational
expert to give precisely the same testimony she gave at a hearing three ye@fsBugjts v.
Barnhart 388 F.3d 377, 387 (2d Cir. 2004 amended on reh’g in pa#t16 F.3d 101 (2d Cir.
2005) (remanding for further development appropriate only because ALJ “failed toléwel
record as to whether [the claimant’s] noedional limitations preclude[d] him from performing
other work in the national economy”).

When the vocational expdrerewas asked whether a hypothetical person who could do
the full range of medium work limited to (1) only frequent postural activities, (2) no mare tha
occasional exposure to higher concentrations of dusts, fumes, gasses, and the like, (3) only
frequent handling and fingering with both hands, and (4) no English proficitecgxpert

responded thateither the vocational expert’s listgbs, or any unskilled work, would be
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feasible SeeDoc. #14-4 at 96-97 (Tr. 7992). In other wordsnder the RFC the ALJ should
have reached, there were no jobs in the national economy Masoud could perform.

Given the vocational expert’s testimony, conga with the limitations the ALJ himself
established at the hearirghe bare minimum limitations the record supportede—
Commissioner could not meet his burden at Step Five, and a finding of disability wasedarrant
“Remands in cases such as this omevasrse than purposeless. They are expensive. Plaintiff . . .
has already demonstrated entitlement to benefits. Quite apart from the admieistxpnses
that another remand would entail, each day of delay exacts a cost from a demghstr[abl
deserving mimant.”Maher v. Bowen648 F. Supp. 1199, 1203 (S.D.N.Y. 1988k also
Carroll v. Sec’y of Health & Human Sery305 F.2d 638, 644 (2d Cir. 1983). Accordingly, on
the basis that the record indisputably shows Masoud’s disabiliil,remand the case to the
Commissioner solely for calculation of benefiis supplemental security income

CONCLUSION

For the foregoing reasons, the motion for judgment on the plead@ogs#19) is
GRANTED, and the motion to affirm the decision of the Commissioner (Doq.i¢BENIED.

The Clerk of the Court is directed to remand this case to the Commissioner farlaticalof
benefitsunder 42 U.S.C. 8§ 405(geed42 U.S.C. § 1383(c)(3). The Clerk of Court shall close
this case.

Dated at New Haven thi3rd day oMarch 2020.

[sl Jeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge
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