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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

In Re
COREYKUPERSMITH,
Appellant
No. 3:19¢v-390(VAB)
V.

UNITED STATESTRUSTEE
Appellee

RULING AND ORDER ON MOTION TO DISMISS
AND MOTION TO PROCEED IN FORMA PAUPERIS

CoreyKupersmith(“Appellant”) bringsthis appealpro se from theUnited States
Bankruptcy Courfor theDistrict of Connecticut (“Bankruptcy Court”) under 28 U.S.C. §
158(a)(1)andRules8001, 8002(b)(1)and8003 of thd~ederalRulesof Bankruptcy Procedure.
Notice of Appeal,ECFNo. 1(Mar. 13, 2019)Mr. Kupersmithappealsfrom thefinal ruling of
the [Bankruptcy] Court and tHact that[his] Attorneys havdéeenremovedfrom [his] case
underthreatandattack.”ld. William K. Harrington, théJnited StatesTrusteefor Region 2
(“Appellee” or “U.S. Trustee”)hasmovedto dismisstheappeal Mot. to DismissBankr.Appeal,
ECFNo. 6 (Apr. 16, 2019)“Mot. to Dismiss”).

The Bankruptcy Court haalsoreferredMr. Kupersmith’smotionfor leaveto proceedn
formapauperis Mot. for Leaveto Proceedn FormaPauperis ECFNo. 8 (Dec.23, 2019).

For the followingreasonsthemotionto dismissis GRANTED, andthemotionfor leave

to proceedn formapauperisis DENIED asmoot
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FACTUAL AND PROCEDURAL BACKGROUND

OnDecembeR9, 2012Mr. Kupersmithfiled a voluntarypetitionfor relief underchapter
11 of the Bankruptcode,andon Novemberl9, 2014, higasewasconvertedo chapter7. See
generallyln re Corey KupersmithBankr.CaseNo. 12-52303JAM) (Bankr.D. Conn.).

OnFebruaryl8, 2015Mr. Kupersmithreceiveda chapter7 dischargeof debts.ld., ECF
No. 362(Feb.15, 2015).

OnMarch22, 2018, th&).S. Truste€filed a complain{“DischargeComplaint”) seeking
to revokeanddenyMr. Kupersmith’s bankruptcglischargewhichinitiated theadversary
proceedingJnited StatesIrusteev. CoreyKupersmith AdversaryProceedindNo. 18-5015
(JAM) (“AP-Kupersmith”) The DischargeComplaintassertsauseof actionunder 11 U.S.C.
88 727(d)(2)(a)(2),and(a)(4)(A), basedon Mr. Kupersmith’'sallegedunauthorizedeceiptand
concealmenbf bankruptcyestateassetandfalse oaths AP-Kupersmith, Compl.ECFNo. 1
(Mar. 22, 2018).

OnMay 3, 2018 Mr. Kupersmithfiled ananswer AP-Kupersmith Answer, ECFNo. 5
(May 3, 2018);andon June 26, 2018, a subsequemgwerfollowing the BankruptcyCourt’s
orderto file amoredefiniteanswer AP-Kupersmith, Am. Answer, ECFNo. 12 (June 26, 2018).

On November 9, 2018heU.S. Trusteemovedfor summaryjudgment orall counts of
the DischargeComplaint. AP-Kupersmith,DocketEntries,ECFNos.16-17 (containing the
motion, memorandum déw, statemenbf materialfacts,andtwenty-two exhibits) (Nov. 9,
2018).

Mr. Kupersmithsubsequently movedr andobtainedwo extensions ofimeto respond
to themotionfor summaryjudgment AP-Kupersmith,DocketEntries,ECFNos.22-23, 26-27.

ThesecondorderallowedMr. Kupersmithuntil Februay 15, 2019andstated:This will be the



final extensiorfor the Defendanto respondo the Motionfor SummaryJudgment.’/AP-
Kupersmith,Order,ECFNo. 28(Feb.1, 2019).

OnFebruaryl5, 2019Mr. Kupersmithsoughtanotherextensiorfor time (“Third
Motion”), AP-Kupersmith,Third Mot. to ExtendTime, ECFNo. 30 (Feb.15, 2019)andthe
U.S. Trusteeobjected AP-Kupersmith, Obj.ECFNo. 31 (Feb.20, 2019).

OnFebruary21, 2019the Bankruptcy CourtleniedMr. Kupersmith’sThird Motion.
AP-Kupersmith,Order,ECFNo. 32 (Feb.21, 2019).

OnMarch7, 2019 Mr. Kupersmithfiled anemergencynotionfor leaveto file alate
objectionto summaryjudgment AP-Kupersmith,Emergencyot., ECFNo. 35 (Mar. 7, 2019);
andappealedhe BankruptcyCourt’sdenialof his Third Motion to this Court, AP-Kupersmith,
Notice of Appeal,ECFNo. 36(Mar. 7, 2019).

OnMarch8, 2019 Mr. Kupersmithfiled amotionfor leaveto proceedn forma pauperis
(“IFP Motion”) on appealin this Court,AP-Kupersmith, Motfor Leaveto Proceedn Forma
Pauperis ECFNo. 37 (Mar. 8, 2019)which the Bankruptcy Courtaterreferredto this Court on

OnMarch15, 2019, the Bankruptcy Couteniedhis emergencynotion

The Movant requestedand receivedthree extensions otime to
respondo the Motionfor SummaryJudgmentThethird extension
of time to Februaryl5, 2019wasorderedto bethefinal extension
of time to respondto the Motion for SummaryJudgmentand the
Movanthasnot showrcausenhy hefailedto complywith the prior
order ofthis Court.

AP-Kupersmith,Order,ECFNo. 41 (Mar. 15, 2019).

OnApril 16, 2019, the U.Srusteemovedto dismissMr. Kupersmith’sappeain this
Court. Mot.to Dismiss.

OnDecember3, 2019, the Bankruptcy CousgferredMr. Kupersmith’sIFP Motion to

this Court.SeelFP Mot., ECFNo. 9 (Dec.23, 2019).



Mr. Kupersmithdid notfile any other documentsom his adversaryproceedingn the
Bankruptcy Courtith this Court.DocketEntry, ECFNo. 7 (Apr. 23, 2019)indicatingthat
Appellant’s Designation ohgreedStatemenwasdue byMarch21, 2019).

Furthemore,Mr. Kupersmith’sadversaryproceedingn the Bankruptcy Couremains
unresolvedwith the U.S . Trustee’smotionfor summaryjudgmentstill pendingthere.

1. STANDARD OF REVIEW

Under 28 U.S.C. § 158(a)(1), United States district courts have jurisdiction to hear
appeals “from final judgments, orders, and decrees” from United States bankruptsyasur
well as certain interlocutory orders taken with leave of the court. 28 U.S.C. § 158(a). “[I
bankruptcy appeals, the district court reviews the bankruptcy court’s factualginidir clear
error and its conclusions of law de novimre Charter Commc'ndnc., 691 F.3d 476, 482-83
(2d Cir. 2012)cert. denied133 S.Ct. 2021 (20133pe alsd®?apadopoulos v. GazeNo. 14-
CIV-3713 (KPF), 2014 WL 3928940, at *4 (S.D.N.Y. Aug. 12, 2014) (“In general, a district
court reviews a Bankruptcy Court’s findings of fact for clear error and its conclusfi¢tans de
novo.” (internal quotation marks omitted)).

Rules8003and8004 of the~ederalRulesof Bankruptcy govern hoanindividual may
appeala judgmentprder,or decreeof a bankruptcyourt to adistrict court. Fed.R. Bankr.P.
8003, 8004. Rule 8003 goveragpealf right, andstateghatthe noticeof appealmust‘be
accompanied|inter alia] by the judgmentorder,or decreeprthe partof it, beingappealed.”
Fed.R. Bankr.P.8003a)(3) Rule 8004 governgppealf aninterlocutory order odecreeand

stateghatthemotionfor leaveto appeaimust includeéthe factsnecessaryo undersandthe
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guestionpresented;*the questiontself;” “the relief sought;™the reasonsvhy leaveto appeal



should be granteddnd“a copy of the interlocutory order decreeandanyrelatedopinion or
memorandum.Fed.R. Bankr.P.8004b)(1).

In addition,if anappellantimely files a notice ofappealbut does not includeraotion
for leaveto appeal thedistrict courtmay eitherordertheappellanto file amotionfor leaveor
“treatthe noticeasa motionfor leaveard eithergrantor denyit.” Fed R. Bankr.P. 8004(d).

A court mustiberally construeany pro sefiling to raisethe“strongestargumentst
suggests.SeeTriestmarnv. Fed.Bureau ofPrisons,470 F.3d 471, 47¢d Cir. 2006);seealso
Sykess. Bank ofAm., 723 F.3d 399, 40@d Cir. 2013) (quotingrriestman470 F.3cat474).
1. DISCUSSION

The U.S.TrusteeargueghatMr. Kupersmith’s bankruptcgppealshould bedismissed
for two mainreasons(l1) lack of jurisdiction;and(2) lack of prosecution. Motto Dismissat 6.

First, theU.S. Trusteeargueghattheappeals aninappropriatenterlocutoryappealld.
at6-12.TheU.S. Trusteeemphasizethat“[t]rial courts have broadiscretionto grant or deny a
motionfor a continuance.ld. at 11 (internalcitationsandquaation marksomitted)

The Courtagrees

“[O]rdersin bankruptcycasesnaybeimmediatelyappealedf theyfinally dispose of
discretedisputeswithin thelargercase.”Bullard v. BlueHills Bank 135 S.Ct. 1686, 1692
(2015).“The disposition of aliscretedisputeis generallyconsideredo be the resolution ain
adversaryproceedingvithin the bankruptcy actionlh re Chateaugay Corp922 F.2d 86, 90
(2d Cir. 1990).“[O]nly planconfirmatior—or casedismissal . . .fixes the rightsand
obligations of thearties. . .[becausehenthe]termsbecomebinding on debtoandcreditor
alike.” Bullard, 135 S.Ctat 1692.

Mr. Kupersmith’sappealis not of right, but interlocutoryhecausét does noappeala



final judgmentorder,or decreeEventhoughhehas not obtainedeaveto file thisappeal the
Courtneverthelesdecidedo treathis notice ofappealsamotionfor leave.SeeFed.R. Bankr.
P.8004(d) (A"district court. . .mayorder theappellanto file amotionfor leave,or treatthe
noticeasamotionfor leaveandeithergrantor denyit.”).

“[Iln orderfor aninterlocutoryappealfrom the bankruptcygourtto presentin
appropriatassuefor this Court's consideratiori(a) theappealmustconcerna questioriof law,’
(b) thatquestion must be orbatis ‘controlling,” and(c) thatcontrolling question afaw must

be on€asto whichthereis substantial grounfbr differenceof opinion.” Traversav. Educ.n
CreditMgmt.Corp, 386B.R. 386, 389D. Conn. 2008) (quotin@asew. Long IslanR.R, 406
F.3d 142, 1462d Cir. 2005).

Here,theissueon appeais the Bankruptcy Court’denialof Mr. Kupersmith’sthird
motionfor anextension ofime to respondo themotionfor summaryjudgmentwhich does not
concerna question ofaw. Evenif it did concerna question ofaw, trial courtshave“broad
discretionto grant ordenyamotionfor a continuance.SeeUnited States/. Cusack 229 F.3d
344, 349(2d Cir. 2000)(citing United Statess. Pascarella 84 F.3d 61, 68 (2€ir. 1996)).In
fact, ordersdenying continuancemregenerallyaffirmed“unlessthereis a showing both of
arbitrarinesandof prejudiceto the defendant.Fariasv. InstructionalSys, Inc., 259 F.3d 91,
100(2d Cir. 2001).Thereis no suchshowinghere especiallybecause¢headversaryproceeding
in the Bankruptcy Couis still pending.SeeSimorv. Sack 451Fed.App’x 14, 18(2d Cir.
2011)(affirming adistrict court'sdenialof a continuancen thepro selitigant's summary
judgment proceedingsecausé|[tlhe continuance ruling did not prejudi€&monbecausehe

district courtdeniedSack’ssummaryjudgmentmotion. . .[n]Jor wasthedecisionarbitrary” as

“Simon hadnotice”).



Accordingly, Mr. Kupersmith’sinterlocutoryappealof the BankruptcyCourt’s denialof
his third motionfor a continuances inappropriateandmust bedismissed.
V. CONCLUSION

For the foregoingeasonspefendantsmotionto dismissis GRANTED, andMr.
Kupersmith’smotionfor leaveto proceedn forma pauperisis DENIED asmoot.

TheClerk of Courtis directedto closethecase.

SO ORDERED at Bridgeport, Connecticuthis 5th day of February 2020.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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