Success Systems, Inc. et al v. Excentus Corporation et al Doc. 94

UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

SUCCESSSYSTEMS,INC., SMART C-
STORES|LLC,

Plaintiffs,
No. 3:19-cv-455 (VAB)
V.

EXCENTUSCORP.SKUPOSINC.,
Defendants.

RULING AND ORDER ON MOTION STO DISMISS

Success$ystems|nc. andSmartC-Stores L LC (“SuccessSystems' “Success,or
“Plaintiffs”) havesuedExcentus Corp(*Excentus”)andSkupos)nc. (“Skupos”)(collectively,
“Defendants”)under 88 Jand2 of theShermarAct, § 3 of the Clayto\ct andConnecticut
causef acion.

Any statelaw claimsagainstExcentuswill bedismissedecauseéhe Courtlacks
jurisdiction overthem.While venuealsois improperfor thesestatelaw claims,becaise the
Courtlacksjurisdiction over hemandtheyaredismissedno furtheractionby this Courtis
necessaryl hefederalantitrustclaimsagainstexcentuswill bedismissedn themerits.

As to Skupos, théederalantitrustclaimsagainsthemalsowill bedismissedHaving
dismissedhefederalclaimsagainsthem,the Courideclinesto exercisesupplemental
jurisdiction overanystatelaw claim againstSkuposandthatclaim will bedismissedaswell.

Excentus’smotionto dismissfor failure to stateaclaim or in the alternativetransfer
venueis GRANTED to theextentExcentus argueSucces$Systemdailed to statea claim; the

motionis MOOT to theextentExcentuseekdo transfervenue Excentus motionto dismiss
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for lack of jurisdictionandimproper venués GRANTED. Skupos’s motiomo dismissfor
failure to stateaclaimis GRANTED.

For the followingreasonsall motions to dismissare GRANTED.

FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Allegations

Success$ystemsa corporatiobasedn Connecticutallegesthatthis Courthas
jurisdictionunder 28 U.S.C. 88 1337, 1331, 128fthe“casearisesunderSectionsl and2 of
theShermarAct, 15 U.S.C. 88 And2; Section3 and4 of the ClaytorAct” andthe Courtmay
exercisesupplementgurisdiction over thestatelaw claimsaccordingly Am. Compl.  5.The
Courtalsoallegedlyhasjurisdictionunder 28 U.S.C. 3 132&hdvenueis allegedlyproper under
28 U.S.C. § 1391Sections4 and12 of the Claytorict, 15 U.S.C. 88 1and22. Id. 116-7.The
Court dlegedly“has personalj] urisdictionover theDefendantasa substantigbart of the
eventsor omissions givingiseto theclaimsoccurredn Connecticut, Defendants have
transactech substantial amount of busin@s€onnecticut’andtheharmfrom Defendants’
anticompetitiveandtortious conductvasfelt in Connecticutld. { 8.

1. The Parties

Succes$ystemsoffers automationsolutionsfor convenience, grocery, liqudgbacco
andgasolineservicestationgcollectively ‘C-stores’)acrosghe country.”Am. Compl. 1 90ne
of its programs is atobaccdoyalty programnamed Smokin’ Rebates® Id. SuccesSystems
allegeghat“Smokin’ Rebatess the mostiversifiedandcompletesolutionfor compliancy
basedebatereportingsystemthroughwhich majortobaccomanufacturers . . offer rebateso C-
storeownerswho agreeto sharetobaccaosaleandscandatafrom their stores.”ld. § 10.The

programallegedlyallows participantsto chargetheir customerasmuchas$2 perpackof



cigarettedessthanotherC-stores”thatdo not enroll oengag in the tobaccoewardsprogram.
Id. T 11.

The savingsallegedlyareimportantto C-storesbecausd@obaccaosuppliershavereported
“a 6-11%dropin tobaccocategorysalesfor retailers”thatdo notparticipatein therebate
programsld § 12.Evenwith declining smokingates,C-storesallegedly“reportthatthey still
derive upwards of 50-65% ttieir revenuerom tobaccoproducts,’makingthelower priced
packsof cigarettesa critical competitiveadvantage.id. { 13.

“Smokin’ Rebategallegedly]is one of thdew providers of theobaccorewards
programsandis compatiblewith 13 Point ofSale(“POS”) registers”C-storesoftenuse.ld { 14.

Excentus'developsandoperatedoyalty programs[.]’ld.  15.FuelRewardsa program
operatedn conjunctionwith ShellOil, allegedlyis Excentus’s flagship produdd. Fuel
Rewardsallegedly“gathersall datarelatingto thesaleof fuel andall products soldt Shell
servicestations,ncludingtobaccoproducts”andthenprovides thelatato Shell.Id. § 16.
Accordingto SuccesSystems“Excentusdoes nooffer or support théobaccdoyalty programs
provided by themajortobaccomanufactures.id. I 17.

For aShellservicestationto participatein a tobaccdoyalty program, theservicestation
would dlegedlyrequire Excentudo provide thePOSdatafor all tobaccosalesto thetobacco
loyalty program provider[.]1d. § 18.Thisis becaus€Excentus’FuelRewardssystem
[allegedly]is the onlysystemthatcangatherandprovidethis datain a FuelRewardsShell
servicestation.”ld.

JohnsorOil allegedly“owns andoperateseveralShell servicestationsn Illinois and
lowa[.]” Id. § 19. Johnso®il allegedlyparticipatesn the Excentu®perated-uelRewards

program.ld.



2. Alleged Oral Contract

In 2017, Johnso®@il allegedlybeganworkingwith Succes$Systemso use“severalof its
backoffice productivity solutions . . . .Id. T 20.In Septembe018, Johnso@il allegedly
“decidedthatit wouldlike to participatein thetobaccdoyalty rewardsprogram,andasked
Successo implementits Smokin’Rebategprogramin the Johnso®il Shellservicestations.”ld.
1 21. Excentuallegedlyagreedo provideSuccesSystemswith the FuelRewardsata,in order
for thetobaccarebateprogramto work. Id. § 22. Excentuallegedly“contactedSuccessn
Connecticut'which allegedlybegartthe relationshipbetweerthepartieswhich led to the
agreemento integratetheir respectivgorograms.’d.

Duringthatinitial callandon subsequemalls, Excentusallegedly“agreedo provide the
requireddataandagreedo integrateSmokin’ Rebatesvith the ShellFuel Rewardgprogramfor
JohnsorOil, andthe ShellFuelRewardsprogramin general[.]’Id. § 23.Theintegration
allegedly“would makethe Smokin'Rebatesvailableto all ShellFuelRewardausers.”ld.

Accordingto Succes$ystemsthis wasan“oral agreemeniadebetween
representativefor Excentus—with atleastapparent authority-andrepresentativeom
Success.1d. 1 24. Numerous mailssentbetweerthepartiesallegedly“documentedhe
agreement,id. 1 25,and“provide evidenceof theagreemenbetweertheparties,asdoes
Excents’ willingnessto provideits confidentialdatato Successaswell asits willingnessto
provide extensive suppdur integration” id. § 26.Theeffortin the following monthshat
requiredcooperative work, the mails,andthe practiceandconduct of he partiesallegedly
demonstrateta meetingof the mindsandanagreement.1d. I 27. Although thagreementdid
not providefor any paymentsitherfrom Excentugo Succes®r vice versa,it nonethelesbears

all thehallmarksof anoral contract.”ld. ] 28.



Allegedly, in exchangdor providing theFuelRewardsdatato SuccessSystems
Excentus obtainetthe ability to advertiseo other locations . .thatif they subscribetb Shell
FuelRewardstheywould nowalsobeableto takeadvantagef the lucrative SmokinRebates
tobaccorewardsprogram.”ld.  29.

Altria Group, amajortobaccomanufacturg id.  10,hasdatawhichindicatesproviders
of loyalty solutionsJike Excentus;are having adifficult time competingn themarketplace
without rebatereporting modulefs’ especiallyconsidering theurrenthighdemandof rebate
programsjd. 1 30.An integrationof thesystemsallegedly“madeFuelRewardsmorevaluable
to Shellstationowners.”ld.

Theallegedlycompetitiveadvantagéa tobaccorewardsprogram provides Gtore
operators[,]"and Excentus’s potentighbility to providesuchaprogamasapartof Fuel
Rewardsvasadirectandarealanddirectbenefitto Excentus.ld. { 31.SuccesSystemslso
allegesthat Excentus’s conspiracyo replaceSuccessvith anothetobaccarewardsprovider”
beforeimplementingSmokin’ Rebatesn sixty-eight Johnso®il locationsfurtherdemonstrates
“the valueExcentugplacedon theservicethatSuccessvasproviding.”Id. | 32.

Success$ystemsallegedlywould havebenefittedirom a partnershipvith Excentus'by
securingsetandsubscriptiorfees”from theinitial sixty-eight Johnso®il locations‘andthen
from otherShellFuelRewarddocations.”ld. { 33.

Succes$ystemsaandExcentusallegedlydiscussea@xpanding the SmokifRewards
programto Excentus’s “other norewardsShelllocations beyond the JohnsOil stores.”ld.
34. Bothallegedlyhadbeguninstalling“Smokin’ Rewardsat anotheiFuel Rewarddocatior{s]. .

..71d. 9 35.



Overa monthbeforeExcentusallegedlybreachedts agreementvith Succes$Systems
Success$ystemsllegedly“publishedseveralannouncements on prominesticialmedia
platformsadvertising thait hadintegratedSmokin’ Rebatesvith the ShellRewardshetwork([,]”
relying on Excentughatfull integrationwason the horizonld. { 36. Excentuallegedly
objectedo the posfor thefirst time then.ld.

Success$ystemsallegesthat Excentus’date-hour objectiorto its announcemerits
furtherevidenceof theagreemento makeSmokin['] Rewardsavailableto all FuelRewards
locationsafter” afterintegrationto the platformswascompleteld. T 37.

3. Parties’ Performance

BetweenNovember2018andMarch 2019, “Excentugallegedlyhad]workedhandin
handwith JohnsorOil, Successanda companyalledIRI (which certified datafor the Altria
tobaccdoyalty program)to integrateSmokin’ Rebatesnto the FuelRewardsprogram.”ld. § 38.

Through the process of integration, ExcenBus;cesSystemsandJohnsorOil
allegedlyexchangedhundreds of enails.ld.  39.SuccesSystemsointsto languagen e-mails
betweerSuccessSystemsand Excentusallegedlydemonstrating thagreemenbetweenthetwo:

e OnNovember 16, 2018amieHudson VP at Excentusallegedlyreceivedan e-mail
from Kathy Peughstating“they decidedto implementSucces’ Smokin’rebates
program.”Mr. Hudsonallegedlyresponded;havethemgive meacall we cansharea
file with themandprobablygetthis goingpretty quickly.” Id. § 40(a);

e OnJanuaryl8, 2019, Anthony.ezziatIRI allegedlye-mailedHenrik Ampel at
Excentusrequestingthat Excentus providBuccessvith the exporfiles necessaryor
Successo startgettingSmokin’ Rebatesunningat the Johnsoil locations.”ld.
40(b).Mr. Ampel allegdly repliedto the“Team” “and provided logincredentialdo the
ExcentusSFTPserver.”ld.;

e OnJanuary30, 2019 Andrewlorio at SuccesSystemsllegedlywroteto Todd
Kuhlmeyerat Excentusld. § 40(d).Mr. lorio allegedlyrequestedthe StoreSitelDfor

eachof thestoressol canconfirmthatwe aregettingall the stores.1d. Mr. Kuhlmeyer
allegedlyprovided“a list of eachJohnsorsitewith addressandsite|D.” 1d.;



e OnFebruaryl5, 2019, Johnsoil's Rolando Ducoin@llegedlysentan e-mail to
SuccessSystemgpersonnebndMr. Kuhlmeyer approving of startingwith aspecific
testcite “for afew daysbeforegoinglive everywheras agreatidea.”ld. { 40(c);and

e OnFebruary26, 2019Mr. Ducoingallegedlysentan e-mail to SuccesSystems
informing they*“[were] live nowl[,]” andthatthey could“run therewardsat store4
[possibly the aboveeferencedestsite]for a couple of day®r verificationbefore
openingit upto everyone.ld. § 40(e).

SuccessSystemsallegedlyrelied onits agreementvith Excentus beforenteringinto a
written agreementvith JohnsorOil requiringSucces$Systemdo “implementthe Smokin’
Rewardgprogramin all JohnsorOil locations.”ld. 1 41.As considerationallegedly“Johnson
Oil agreedo pay Succes$o setup the program analsoto administerthe program on a monthly
basis.”ld. Succes$SystemsaandJohnsorOil allegedly“spentconsiderabléime, effort, and
capitalin coordinatinghe setupimplementationandtestingof Smokin’Rebatesn conjunction
with the Excentu§uelRewardsprogram.”ld. § 42. Following the Johns@il rollout, Excentus
allegedly“askedif FuelRewardscouldbeinstalledin 18 Johnso®il BP locations . . . .Id.
43. Excentusllegedly“offeredto provide gprice quotation.”ld.

By March 2019,allegedly“ExcentushadprovidedSuccessvith generaldatafor all 68
JohnsorOil locationsandspecifictestingdatafor JohnsorOil location#4[.]” Id. 1 44.And in
earlyMarch2019,anallegedlysuccessfutestof the SmokinRebates/FudRewarddgntegration
occurredld.

Accordingto SuccessSystems“information wasattachedlirectly to emailsthatwere
sentfrom Excentusn Texasto Successn Connecticutand. . . Excentus provide8uccessvith

login credentialgo its internal FTP serverandinvited Success$o login anddownload thelata

from Texasto Connecticut.ld. § 45.



No in-personmeetingsoccurredbetweernthetwo companiesr “employees or
representives of eithercompany.’ld. § 46.“All of thecommunicatiorbetweerExcentusand
Successook placeoverthe phone or vieamail[.]” Id.

4. The Aftermath

Success$ystemsllegesthat, “unbeknownsto Succes®r Johnsoril, Excentushad
beenworking for sanetime behind[] thescenes'vith Skuposanallegedcompetitorof Success
Systemsld. { 47. Excentuallegedlysought'to provide aobaccorewardprogranto its clients
(including Johnso®il) in conjunctionwith FuelRewardsandin violation [of] its agreement
with Success.1d. Excentusallegedlyworkedto “to conspireandbreachthe agreementiith
Succes$ystemsto give thetobaccarewardsbusines$o Skupos.”ld. 1 48.

Success$ystemsllegesthat“while some personneit Excentugworked] hand in hand
with SuccessJohnsorOil, IRI, andAltria pursuanto theagreemento implementtobacco
rewardsalongsideShellFuelRewardsptheror the samepeopleat Excentus” workedo conspire
andbreachtheagreementwith SuccesSystemdo “give thetobaccorewardsbusinesso
Skupos.”ld. | 48.

Through conspiringndcollaborating, “Skupos and Excenfaiegedly]wereknowingly
andtortuouslyinterferingwith the businesexpectancieandcontractuarelationshipdetween
SuccessindJohnsorOil, andbetweerSuccesandExcentus.ld. { 49.

Success$ystemsallegedly“hasreasorto believethat Skuposand Excentusnveresharing
Success’'proprietaryprocesseto improve Skuposoffering, whichis [allegedly]far inferior to
thatof Smokin’Rebates.ld. I 50.Excentugerminatedtheagreemenbnly after“Success
[allegedly]hadsuccessfullycertified the processand Excentusand Skuposextractedall of

Success’snformation,that Excentugerminatedheagreement.1d.



Allegedly after Skuposand Excentudinalizedtheir own agreement;Excentusabruptly
informedSuccesshatit hadnointentionof living upto its agreemento integrateSmokin’
Rebatesvith FuelRewards."ld. § 51.

Then, Excentuallegedly“informed JohnsorOil thatdespitats agreementvith Success,
the onlyway it would beableto integratetobaccorewardswith ShellFuel Rewards’waswith
Skupos,'Successdirectcompetitor[.]”Id. § 52.

Success$ystemsallegedly“‘investedover four months . . . dime andeffortin
integratingandgainingcertificationof Smokin’ Rebatesnto the FuelRewardsprogram not only
for thesixty-eight JohnsorOil locations, buto offer thenewly integratedSmokin’ Rebates
programto all of the ShelFuelRewarddocation[s].”ld. § 54.Accordingto SuccesSystems
anythinglessthanintegratingwith all ShellFuelRewarddocations “would nojustify the
investment.”ld.

Succes$ystemsallegedly“proceededvith the understandintipat” after spendingime
andeffort on theFuel Rewards/SmokinRebatesntegration, “Excentus/ould allow it to offer
the progranto otherShellFuelRewarddocations.”ld.  55.

Success$ystemsallegedlylost significant revenugom theinability to offer its program
to otherShellFuelRewarddocations.Id.

5. The Alleged Antitrust Violations

As the sole provideof the ShellFuelRewardgprogramsExcentusallegedy “gathersall
datarelatingto thesalesof fuel andall products sol@t ShellFuelRewardsservicestations,
includingtobaccoproductsandprovides thesameto Shell.”Id.  57. Excentuthenallegedly“is
the custodian of 12% @il C-storesalesdatain theUnited States. . .and100% of thesalesdata

from the 12,008hell Oil stationsthatuseFuelRewards.”ld. § 58.For Shell Oil servicestations



to remaincompetitivethey“must participatein atobaccorewardsprogram, [they] mustrrange
for atobaccorewardsprovider—suchasSucces®r Skupos—to receivethedatacollectedby
Excentuswith respecto thesaleof tobaccoproductsandusesaiddatato reportsalesto major
tobaccomanufaturers.”Id. 1 59.

After allegedly“enteringinto this anticompetitveconspiracyandagreementvith
Skupos,” Excentuallegedlynotified JohnsorOil andotherFuel Rewardsparticipantghat,in
orderto implementatobaccarewardsprogramtheyallegedly“would haveto partnerwith
Skuposandcould not us&uccessSmokin’ Rebateseventhough SmokinRebatesiadjust
[allegedly]successfulljundergone four] month proofingestwith JohnsorOil andwasthe
only tobaccarewardsprogramthatactuallyworkedwith FuelRewards.ld.  62.

Success$ystemsallegedlyhaslearnedirom other Cstoreowners‘that Skuposs
offering predatoryandeconomicallyunjustifiedratesto Fuel Rewardscustomers’to persuade
customerswho wouldratheruse SmokinRewardsor another providerto insteaduse Skupos.
Id. 7 63.

Success$ystemsalleges‘that onceit spent four months dime andeffort integrating
Smokin’ RewardsExcentusvould allow it to offer the programo the otheiShellFuelRewards
locations.”ld. § 55.Succes$ystemsallegedlyhas lost significant reventas aresultof being
prohibitedfrom offering Smokin’ Rebatedo otherShellFuelRewardausers. . . .”1d. Indeed,
Success$ystemsallegedly“agreedto absorb the bulk dfs developmenandimplementation
costinvolvedin the ShellFuel Rewards/SmokinRebatesntegrationwith the understanding by
both Johnso®il andExcentughatsaidcostswould berecoupedhrough the londerm

operation of SmokinRebatesn the ShellFuelRewardsetwork.”1d. { 56.

10



Excentus’seffectivemonopoly on 12,008hell Oil locationsmeansExcentus
“effectively control[s] whocanprovidetobaccarewardsregardles®f which tobaccorewards
provider the individuaShell FuelRewarddocationwantsto use.”ld. { 60.By restrictingthe
tobaccarewardproviderto Skupos;'Excentusand Skupos conspiretb createavertical
monopoly bywhich Skupos would be the only providertobaccorewardsprogramso all
12,000FuelRewarddocations.”ld. § 61.

For aShell C-storeto remaincompetitive'it mustparticipatein atobaccorewards
program”andmust have #gobaccorewardsprovider,like SuccesSystemsr Skupos;receive
thedatacollectedby Excentusvith respecto thesaleandusesaiddatato report salesto the
majortobaccamanufacturers.id. I 59.

Success$ystemsllegesthat“both Excentusand Skupos . . deliberatelyusedSuccess’s
resourcesteputatiorandcachewith Altria andRJ Reynoldsor anexpeditedcertification,
knowingthatthatcertificationwould transferredo Skupos.”ld. { 64. Skupossvennow,
allegedly“struggleswith RJReynoldsandITG certifications,only having esmall percentagef
their customeibasecertified on those platformsfd.

Skuposallegedlycanimplemer “predatoryandeconomicallyunjustifiablepricingasa
meansof pushing others out of thebaccorebatesnarketbecausét is backedby investors”
who canabsorbthe shorttermloss“in exchangdor a monopolywhereinSkuposds the only
viable playerin themarketandcompetitordike Successaresqueezedut.” Id. | 65.

Excentusand Skuposallegedly“engagen unethical unfair,andanticompetitiveschemes
andstrategiesn restraintof trade.”ld. { 66.This activity allegedlysuppressesompetitionand
prevents'Succesgrom contractingwith any of the 12,000ShellRewarddocations.”ld. | 67.

Furthermorethis activity allegedlyraises‘barriersto entryin therelevantShellFuelRewards

11



tobaccarewardsmarket”’andensures Skuptsestablishmenand perpetuationn the ShellFuel
Rewardsmarket.Ild. { 68.

Success$ystemdurtherallegesthatthereis “no valid or legitimatebusiness
justification” for this anticompetitiveandexclusionaryconductld.  69.It allegedlyevincesa
“specific intentto monopolize th&hell FuelRewardgdobaccarewardsmarketby eliminating,
destroying, or foreclosingny meaningful competition[,]thenallowing “Excentusand Skupos
to dictatethe pricesandthetermsof thetobaccarewards”provided.ld. § 70.Excents and
Skupos, througkheir allegedly“intentional, sweepinganddisruptive conduct . .[are]willful,
malicious,andoppressive.ld. I 72.

6. The Alleged RelevantMarket

Success$ystemsllegesthat,for the purposesf its artitrust claims,therelevantproduct
market“is the ShellFuelRewardgobaccarewardsmarket[,]” allegedlyunique distinct andnot
in competitionwith thebroademeneratobaccarewardsmarket.ld. 1173-74. Excentus
“control[s] entryandaccesdo the ShellFuelRewardsmarketbecausét controls thedata
necessaryo makeatobaccarewardsprogramfunctionaspartof theShellRewardsprogram.”
Id. § 75. Excentuallegedlycontrolsentryinto the provider othetobaccorewardsprogramid.
1 76, andsimilarly, a ShellFuelRewardgyasstationor chain“must purchaseatobaccorewards
providerwhois partof the ShellFuelRewardg¢obaccarewardsmarket[,]”id. { 77.As aresult
“tobaccorewardsprogramswhich aregenerallyavailableto gasstationsand Cstorescannot be
includedin thesamerelevantmarket” asthesetobaccarewardsprogramsareexcludedirom all
ShellFuelRewarddocations.Id.  78.

Therelevantgeographianarketallegedlyincludes‘the nationwideShell FuelRewards

tobaccorewads marketandtheworld-wide tobaccarewardsmarket.”Id. q 82.

12



The natureof thelimited andcontrolledmarketallegedlyresultsin considerableost“for
a ShellFuelRewarddocationto switchto anothetobaccarewardsprovider . . . .1d. § 87.In
orderfor aShellRewardsuserto employ“a tobaccaewardsprogramnot sanctionedy
Excentusit [allegedly]wouldlikely haveto quit theShell FuelRewardsetworkwhich would
be expensiveadministrativelyonerousandextremelytime consuming.’ld. It allegedly“would
becumbersomeexpensiveinefficient,andin all probabilityeconomicallyunfeasiblefor any
tobaccorewardsprovider tointegratewithout Excentus’systemsanddata Id.  88.

Switchingproviders without Excentus’s consetgoallegedly“would entaila high
informationcost.”ld. 1 91.Thetobaccarewardsprograms'are ofteninherently confusingnd
opaque’andprogramghatwork with the Excentus program withomterfering“would
necessarilypeexperimentaliemperamentabndmayendup costingnorein the shortunthana
programrunwith Excentus’ permissionld. { 92.

Becausef Excentus’allegedmarketpower,“locked-in ShellFuelRewarddocations
areeitherbeing exploited by Excentasd Skupos workingn concet, or are[in] dangerof such
anexploitation.”ld. § 94.“[Clompetition from the greatertobaccarewardsmarketcannot
control orpreventanticompetitiveor exclusionanactivity in the ShellFuelRewardgobacco
market.”ld. § 96.Finally, within the Shell FuelRewardgobaccarewardsmarket,allegedly

“thereis no significantelasticityof demand.’ld. § 99.

13



“Excentusand Skupos [allegedly] havearketpowerin the ShellFuelRewardgobacco
rewardsmarket.”ld. § 100.SuccesSystemsllegesExcentushasused‘its marketpowerto
excludeSuccesandothersfrom therelevantmarketandinsteadgive its approvaland
cooperatiorfto] Skupo§]” Id. § 102.Theallegedmarketpoweralsoallegedlymeanghat
Excentusand Skuposare“able to dictatefeesandcostswhich arenotcompetitivein thelarger
tobaccarewardsmarket.”ld. 1 103.

B. Procedural History

OnMarch27, 2019 SuwccessSystems]nc., andSmartC-StoresLLC filed a Complaint
againstExcentusand Skupos. ComplECFNo. 1 (Mar. 27, 2019).

OnJuly 17, 2019after Defendantsubmittedmotionsto dismissfor lack of personal
jurisdictionandfailure to statea claim, Plaintiffs filed an AmendedComplaint.Am. Compl.,
ECFNo. 58 (July 17, 2019).

On August 20, 2019, Excenttited amotionto dismissfor failure to stateaclaim and,in
thealternativefransferunder thdirst-filed rule. Mot., ECFNo. 62 (Aug. 20, 2019)Mot. to
DismissFailureto Statea Claim”). Thefiling included a memoranduof law, ExcentusMem.,
ECFNo. 62-1 (Aug. 20, 2019) (“Excentizailureto Statea Claim Mem.”), andaccompanying
exhibits,Exs 1-9.ECFNos.2-10 (Aug. 20, 2019).

On August 20, 2019, Excentaksofiled amotionto dismissfor lack of jurisdictionand
improper venue. MotECFNo. 63 (Aug. 20, 2019(*Mot. to DismissPersonalur.”). Thefiling
included a memorandum &w, ExcentusMem.,ECFNo. 63-1 (Aug. 20, 2019) (“Excentus

JurisdictionMem.”), andaccompanying exhibitg§xs 1-7.ECFNos.2-8 (Aug. 20, 2019).

14



On Septembef 2, 2019, Skupos sabtted a motionto dismiss Mot., ECFNo. 69 (Sept.
12, 2019).Thefiling included a memorandum, Skupgdem., ECFNo0.69-1(Sept.12, 2019)
(“SkuposMem.”), andadeclaratiorandaccompanying exhibitgxs, ECFNo. 69-2(Sept.12,
2019).

On SeptembeB0, 2019 Plaintiffstimely filed oppositiongo both of Excentus’s motions
to dismiss.SeeMem.in Opp’nFailureto Statea Claim, ECFNo. 74 (Sept.30, 2019)Y"PI.

Opp’n Failureto Statea Claim”); Mem.in Opp’nJurisdictionandVenue,ECFNo. 75 (Sept.30,
2019)(“Pl. Opp’n Jurisdiction”).

On Octoberl5, 201%xcentudiled two repliesto Plaintiffs’ oppositionmemorandaSee
Reply,ECFNo. 76 (Oct. 15, 2019)“ExcentusReplyFailureto Statea Claim”); Reply, ECFNo.
77 (Oct. 15, 2019) (“ExcentuReply Jurisdiction”).

On October21, 2019Plaintiffs timely opposed Skup&smotionto dismiss.Opp’n
Mem.,ECFNo. 78(0Oct. 21, 2019)“PIl. Opp’n Skupo}.

OnNovember 11, 2019, Skuptmely submittedts reply to Plaintiffs’ opposition.

Reply,ECFNo. 80 (Nov. 11, 2019)"“ SkuposReply”).
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On December20, 2019, Excentudled a notice ofdecisionin arelatedcase Notice,ECF
No. 82 (Dec.20, 2019)“ExcentusNotice”).

OnDecembe8, 2019 Plaintiffs respondedo the notice of decisiom arelatedcase.
Notice,ECFNo. 84 (Dec.28, 2019)“PIs.” Notice”).

OnJanuaryl4, 2020, the Coutteldahearingon the outstanding motions. Minute Entry,
ECFNo. 88 (Jan.14, 2020.

OnJanuary24, 2020, Skupofled a noticewith the Courthattheserviceagreement,
although previously expiretiadbeenextendedNotice, ECFNo. 91 (Jan 24, 2020).

OnJanuary27, 2020 Success$Systemdiled acounternotice, arguinghatbecausehe
agreemenbetweerDefendantsieveractuallylapsedthereis noreasorto consider mootness.
CounterNotice,ECFNo. 92 (Jan.27, 2020).

I. STANDARD OF REVIEW

A. Rule 12(b)(2)

Onamotionto dismissfor lack of personajurisdictionunderFederalRule ofCivil
Procedurel2(b)(2),the“plaintiff bearsthe burden of showintipatthe courthasjurisdictionover
the defendant.In re Magnetic Audiotap@ntitrustLitig., 334 F.3d 204206 (2d Cir. 2003).The
plaintiff thereforemustmakea primafacie showingthatjurisdictionexists.Licci exrel. Licci v.
Lebanese Canadian BarfRAL 673 F.3d 50, 59 (2@ir. 2012).

“The primafacie showing must includanavermenbf factsthat,if creditedby the
ultimatetrier of fact, would sufficeto establishjurisdictionover the defendantltl.; seealso
Glenwood SysLLC v. Med-Pro Ideal Sols. Inc., No. 3:09¢v-956 (WWE), 2010WL 11527383,
at*2 (D. Conn.May 4, 2010)(“At this stageof the proceedingsf thecourtreliesupon

pleadingsandaffidavits, the plaintiff mustmakeout only aprimafacie showing of personal
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jurisdiction,andtheaffidavitsandpleadings should be construed nfasrablyto the
plaintiff.”), aff'd, 438F. App’x 27 (2d Cir. 2011)(citing CutColndus.,Inc. v. Naughton 806
F.2d 361, 36%2d Cir. 1986)). Acourtconsiders théactsastheyexistedwhentheplaintiff filed
thecomplaint.Seeid. (citing Klinghofferv. S.N.C Achille Lauro Ed Altri-Gestione Motonave
Achille Lauroin Amministrazione Straordinarj@®37 F.2d 44, 522d Cir. 1991)).

A court must apply Connecticut’s loragm statute which providesthat“a trial courtmay
exercisqurisdictionover aforeigndefendanonly if thedefendant’sntrastateactivitiesmeetthe
requirementdoth of[the state’slong-arm] statuteandof the dugprocesslauseof thefederal
constitution.”Thomasorv. Chem.Bank 234 Conn. 281, 285-86 (199%).the courthaspersonal
jurisdiction over the defendant under the loaugn statute the courtwill considerwhether
jurisdictionwould comporivith the Due PocessClauseof theUnited StatesConstitution.See
Licci exrel. Licci v. Lebanesé&anadian Bank723 F.3d 161, 16@d Cir. 2013);seealso
Lombard Bros.|nc.v. Gen AssetMgmt Co, 190 Conn. 245, 250 (1983) (explainithgtthe
courtneedonly addresglueprocessconsiderationd it determineghatjurisdictionexistsunder
the longarmstatute)

B. Rule 12(b)(3)

“In deciding anotionto dismissbasedon improper venudtlhe court mustakeall
allegationdn the complainastrue, unlesscontradictedy defendantsaffidavits,and[w]lhenan
allegationis challengeda] courtmay examinefactsoutside the complainid determinewvhether
venueis proper.”Quinnv. Fishkin, No. 3:14¢v-1092(AWT), 2015WL 4635770at*3 (D.
Conn. Aug. 4, 2015)internalquotationmarksandcitationomitted).“[T]he court mustrawall
reasonablénferencesandresolveall factualconflictsin favor of theplaintiff, who hasthe

burden of showinghatvenuein theforumis proper.”Id. (internalquotationmarksandcitations
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omitted).“If the venues not proper, thelistrict court‘shall dismiss,or if it bein theinterestof
justice,transfersuchcaseto anydistrict or divisionin whichit could havebeenbrought.” Id.
(quoting 28 U.S.C. 8406(a)).“Whetherdismissalor transferis appropriatdies within the
sounddiscretionof thedistrict court.” Minettev. TimeWarner, 997 F.2d 1023, 102@d Cir.
1993).

C. Rule 12(b)(6)

A complaint mustontaina “shortandplain statemenof theclaim showingthatthe
pleadeiis entitledto relief.” Fed.R. Civ. P.8(a).Any claimthatfails “to stateaclaim upon
whichrelief canbe granted’will bedismissedFed.R. Civ. P.12(b)(6).In reviewinga
complaint under Rul&2(b)(6),a courtappliesa“plausibility standard” guided b$two working
principles.” Ashcroftv. Igbal, 556U.S.662, 678 (2009).

First, “[t{lhreadbarerecitalsof theelementf acauseof action,supported bynere
conclusorystatementsjo notsuffice.” Id.; seealsoBell Atl. Corp.v. Twombly 550U.S.544,
555 (2007)“While acomplaintattackedoy aRule 12(b)(6)motionto dismissdoes noheed
detailedfactualallegations . . aplaintiff's obligationto provide the ‘grounds’ of his
‘entitle[ment]to relief’ requiresmorethanlabelsandconclusionsandaformulaicrecitationof
theelementsf acauseof actionwill not do.”(internalcitationsomitted)).Second, “only a
complaintthatstatesa plausibleclaim for relief survives anotionto dismiss.”Igbal, 556U.S. at
679. Thus, the complaint musbtntain“factual amplification. . .to renderaclaim plausible.”
AristaRecordd LCv. Doe 3, 604 F.3d 110, 120 (2dir. 2010) (quotingrurkmenv. Ashcroft
589 F.3d 542, 54(2d Cir. 2009)).

When reviewing a@mplaint under Federal Rule of Civil Procedure 12(b)(6), a court

takes all factual allegations in the complaint as tigieal, 556 U.S. at 67.8A court also views
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the allegations in the light most favorable to the plaintiff and draws all inferemttes

plaintiff's favor. Cohen v. S.A.C. Trading Corg.11 F.3d 353, 359 (2d Cir. 2013ge also York
v. Ass’n of the Bar of the City of N.286 F.3d 122, 125 (2d CR002 (“On a motion to dismiss
for failure to state a claim, we construe the complaint in the light most favorabéetaihtiff,
accepting the complaint’s allegations as true.”)).

A court considering a motion to dismiss under Rule 12(b)(6) gendinaitg its review
“to the facts as asserted within the four corners of the complaint, the docuttestisdto the
complaint as exhibits, and any documents incorporated in the complaint by refekcCarthy
v. Dun & Bradstreet Corp482 F.3d 184, 191 (2d Cir. 2007). A court may also consider
“matters of which judicial notice may be taken” and “documents either in plaimqgdgEsession
or of which plaintiffs had knowledge and relied on in bringing s&itdss v. Am. Film Techs.,
Inc., 987 F.2d 142, 150 (2d Cir. 1998atrowicz v. Transamerica HomekFirst, In859 F. Supp.
2d 140, 144 (D. Conn. 2005).

II. DISCUSSION

There are three motions before the Courta(frotion to dismistor failure to state a
claim and, in the alternative, transfer vemmeler the first-filed rule submitted by Excent(3y a
motion to dismiss for lack of personal jurisdiction and improper venue submitted by Excentus
and (3) a motion to dismiss for failure to state a claim submitted by Skupos.

Although Excentus requests that the Court consider the motion to d@mtiss merits
the Court willfirst consider whether the Court has persquasdictionover the Plaintiffs’ state
law claims Mot. to Dismiss Personal Jur. at i n.1 (“[T]he Court should consider Excentus
Corporation’s 12(b)(6) motion first in this case because Excentus’ persondigjimis and

venue arguments turn, in part, on whether Plaintiffs adequately pled their claBesalse the
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Plaintiffs’ Amended Complaints suggests diversity of citstep between the partiesgeAm.
Compl., the Court may have jurisdiction over Plaintiffs’ state law claims, etka federal
claims are dismisse&eeArbaugh v. Y&H Corp.546 U.S. 500, 513 (2006) (A plaintiff invokes
diversity of citizenship under 28 U.S.C. § 1332 “when she presents a claim between parties of
diverse citizenship that exceeds the required jurisdictional amount, currently $75000@)"28
U.S.C. 8§ 1332(a))After considering the jurisdictional issue, the Court will determine isfiean
of any state law claims brought against Excentus is appropriate. Next, the Cbexawiine the
substantive claims broughgainstExcentusand Skuposto the extenbhecessary.

If the federal claims are dismisseahd the Court does not otherwiseédgurisdiction
over anystate law claimthe Court will decline to exercise supplemental jurisdiction

A. Personal Jurisdiction

Under Connecticut’s longfm statute, “a trial court may exercise jurisdiction over a
foreign defendant only if the defendant’s intrastate activities meet theaewunts both of [the
state’s longarm] statute and of the due process clause of the federal constitlitimniason
234 Connat 285-86.If a court has personal jurisdiction over the defendant under thetang-
statute, theourt then will consider whether jurisdiction would comport with the Process
Clause of the United States ConstitutiBee Licci ex rel. Licgi7r23 F.3cat 168;see also
Lombard Bros., In¢.190 Connat 250 (explaining that the court need only address due process
considerations if it determines that jurisdiction exists under thedomgstatute).

Connecticut’s long arm statute provides that a foreign corporation will be amenable to a
suit in this state &sed on a cause of action arising out of: (1) a contract made or to be performed
in Connecticut; (2) business solicited in the state; (3) the production, manufactustiloutitbn

of goods with the reasonable expectation that they will be used or consumed in the state; or (4)
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tortious conduct in the state. Conn. Gen. Stat. § 33-929(f). It does not require “that a party
transact business within the state to be subject to suit nor does it require a@ansealion
between the plaintiff's cause of actiand the defendant’s presence in the stdterfira of N.
Am., Inc. v. Envtl. Prods. Corpd F. Supp. 2d 90, 93 (D. Conn. 1998) (footnote teajt(citing
Thomason234 Connat295-97, and.ombard Bros., In¢.190 Connat 253-59. The statute
instead requires “a nexus between the cause of action alleged and the conduafehttentl
within the state.’Donner v. Knoa CorpNo. 3:01ev-2171 (JCH), 2002 WL 31060366, at *3 (D.
Conn. July 29, 2002).
A court considers several factors

to determine whether @ntract can serve as the basis for personal

jurisdiction: (1) “whether the defendant entered into an ongoing

contractual relationship with a Connectitagtised plaintiff; (2)

whether the contract was negotiated in Connecticut; (3) whether,

after executing contract with the defendant, the defendant visited

Connecticut to meet with the plaintiff or communicated with the

plaintiff as part of the contractual relationship; and (4) whether the

contract contains a Connecticut cheafdaw provision.”
Dunne v. DoyleNo. 3:13ev-1075 (VLB), 2014 WL 3735619, at *7 (D. Conn. July 28, 2014)
(quotingNusbaum & Parrino, P.C. v. Collazo De Co]d&18 F. Supp. 2d 156, 161 (D. Conn.
2009)).

Excentus argues that there are “no contacts with Connecticut giving rise to personal
jurisdiction.” Excentus Jurisdiction Mem. at 1. Excentus notes, however, that its amelor
only touches on SucceSystens's state law claims, as the Clayton Actthorizes nationwide
service for antitrust claiméd. at 1 n.3In Excentus view, the Complaint barely mentions

personal jurisdiction and makes little effort to connect the factual allegatitims ©ourt’s

jurisdiction.Id. at 9.
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Excentus points to Connéait law which allows a Connecticut court to “exercise
personal jurisdiction . . . only if Success can show execution or performance of a contract, or
tortious conduct in Connecticutd. at 10 (citing Conn. Gen. Stat. 8§ 33.929(f)). According to
Excentus, no contract was executed or performed in Connedicat,1011, and no tortious
conduct occurredd. at 12-13. For that reason, exercising personal jurisdiction, general or
specific, would violate the Due Process Claaiséwould not “comport with notions of fair play
and substantial justiceld. 13-14.

Success$ystemgesponds that Connecticut’s loagm statute permits jurisdiction over
both its contract and tort claims. Blpp’n Jurisdiction at &%. In its view, lecause Connecticut
courts examine whether a contract was made within the state or to be performethwiite
state, this Court has jurisdictioldl. at 4.Succes$Systemgoints to the fact that Excentus,
although in Texas, began the relationship by calling Su&esemsn Connecticut, and
Excentus also sent data into Connectilditat 56. Regarding Excentus’ argument that the
agreement was created in Texas because Excentus adtapieekas Success Systems
responds that this argument is “without support, as the agreement required perfdoynaoite
parties and entailed no exchange of goods or services for mdeeyléreover, the employees
and officers of Succe®ystemgapable of entering an agreement all live in Connectidut
Finally, SuccesSystemsargues that it did perform in Connecticiat. at 6. In its view, the tort
claims create jurisdiction in Connecticut because [§§aepresentations emanating from out of
state into Connecticut have consistently constituted tortious acts of conduct in Cathfmstic
jurisdictional purposes and “Success has alleged numerous tortious acts in Conhiettat 6.

Succes$ystemsalso arguethat because “the defendant corporation purposefully

engaged in the transaction with the plaintiffs, which was to be performed, in part, in tGarinec
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and that litigation has riseas a result of this transaction” the minimum contacts requirement
under tle Due Process Claubas beemsatisfied Id. at 8-9. Success Systems argues that
traditional notions of fair play and substantial justice wouldoeobffended becaugexcentus is
a larger company, better suited to “the burden of litigation in a foreagg, Stwhereas litigation
in a foreign state for Success “would have dire financial implications faaimgany.”ld. at 10.
Connecticut also “has an interest in protecting its residents from tortious coaddc¢iSuccess
clearly has an interest in obtang relief in Connecticut.Td.

In response, ¥centusreiterateghatany allegedcontractwasnotmadeor performedn
Connecticut. ExcentuReply Jurisdictionat 2. The scope otheallegedagreementin which
Excentusallegedly“agreedto integratdits] entireFuelRewardsProgramwith Success’
TobaccadPrograml,]’then Imits conductandcommunicationshatcould support personal
jurisdiction.Id. at 2. In its view, therelevantconductandcommunications do not demonstrate
thecontractwasmadein Connecticut, nois thereevidenceof performancéecauséSuccess
simply hasno evidencethat Succes®r Excentugperformedwork or sharednformationrelated
to any Excentud-uelReward<lient otherthanJohnson @.” 1d. at 3-4. Excentus notdbat
Success$ystens’s responseeferredonly to its misrepresentatictort basecclaimsandso
“failed to meetits burden ofestablishingpersonajurisdiction] . . .asto its tortiousinterference
andCUTPA claims[,]” sothoseclaimsshould badismissedld. at 5.

Excentudurtherargueghatno persongurisdictionexistsunderthe Due Proces<lause.
Id. In its view, Succes$Systemgpresents0 “evidencethat Excentussought out or otherwise
initiated anyintegrationagreement[,]'Excentus’ phonealls or emailsare nothing“more than

merecommunicationgnto Connecticut[,]” the eammunicationgertained‘only to work
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requestedby” Illinois company Johnso@il, and“the mereexistenceof a contractis insufficient
to conferpersonajurisdiction” overExcentusld. at 6.

The Courtagrees.

Under ConnGen.Stat.§ 33929(f), the Courtmustexaminethe elementof Plaintiff's
causeof actionandthetotality of theDefendantstontactswith theforumto determine'whether
thedefendantould reasonably hawamnticipatedbeinghaledinto court here.’/Am.Wholesalers
Underwriting, Ltd.v. Am.Wholesaldns. Grp., Inc., 312F. Supp. 2d 247, 25@. Conn. 2004)
(quotingLombard Bros.|nc., 190 Connat 25444)). Succes$Systemss a Connecticut
corporatiorandSmartC-Storess a Delawarecorporaion with its placeof businessn
ConnecticutAm. Compl.{ 1-2. While bothpartiesagreethat no formal contractdocumentvas
signed oragreedupon,SuccesSystemsllegeshatanagreementvasreachedwhile Excentus
vehementlydeniesthis. Thecompaniesvereall initially brought togethetio integrateSmokin’
Rebatesnto sixty-eight Johnso®il locations Am. Compl.{120-23.

In support ofits argumenthatanagreemenhadbeenreachedvith ExcentusSuccess
Systemgelieson emailsrelatingto theintegrationandtestingof the Johnso®il sites.Am.
Compl. T 40(a)d). SuccesSystemsargueshat phonecallsande-smailsdirectedinto
Connecticufrom Texascreatedanoral contractand supporits claimsof personajurisdiction
throughcontract Am. Compl.§{22, 25, 34.

Success$ystemshowever fails to pleadspecificfactualallegationsvhich supportits
assertiorthatanoral contractwascreatedlt refersto thecreationof anagreementvith Excentus
without describing thearty discussing théetailsof theagreemenfat eitherExcentus or
Success$ystem§ or describingn morespecificor concretedermsthe natureandscopeof the

agreement.Completeintegrationwith all Excentud-uelRewarddocation$ is vagueand
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indefinite this phrasalescribeseitherspecificperformanceequirement®f eitherparty nor a
timeframein which the contractwould becompletedSeeWeissv. Smulders313 Conn. 227,
233-35 (2014j)affirming thelower court’'sfinding thatdefendantvasnotin breachof anoral
contractafterdiscussions of “working togethastwo separateompanies’andthe defendant’s
indications‘that [both plaintiff anddefendantjvould mergetheir companiedo form a new
enterprise’if their currentrelationshipprovedsuccessfuandthe executionof distributorship
contractwhenplaintiff spentime andmoney‘on marketingandresearch’for thenew company
which nevercameto fruition); Gearyv. Wentworth Lab.lnc., 60 Conn. App. 622, 237 (2000)
(“[Aln agreemeninust bedefiniteandcertainasto its termsandrequirements . . .Solongas
anyessentiamattersareleft openfor further consideration, theontractis notcomplete.”
(citation omitted))

FurthermoreSucces$Systemgpointsto no specificconversation odateof a
conversatiowhich took placewherea mutual understandirapdmutualassentverereached.
SeeDunne 2014WL 3735619at *18 (a bindingandenforceableontractrequiresoffer,
acceptancegnda mutual understandirghich “manifest[s]itself by amutualassenbetweerthe
parties”(quotingHousing Authy. DeRoche112 Conn. App. 335, 370 (Conn. Agjt. 2009));
Am. Compl. T 27“In short,given the wordsemails,practiceandconduct of thgpartiesover the
ensuing monthgs that of [sic] partiesworkingin concertandpursuanto ameetingof the minds
andanagreement.”)While “thereis no brightline rule describing thessentiaklementof any
andall enforceableontracts[w]hetheratermis essentiaturns‘on theparticularcircumstances
of eachcase.””111 WhitneAve.,Inc. v. Comm’nof Mental Retardation70 Conn. App. 692,
701 (Conn. AppCt. 2002) (quotingWillow Funding Co.L.P.v. GrencomAssoc,. 63 Conn.

App. 832, 845 (ConrApp. Ct. 2001)).
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To theextentthat SuccesSystemgeliesonits partialperformanceSucces$Systems
makesno effort to distinguish thevork performedto fulfill thetermsof its contractwith Johnson
Oil from theallegedoral contractwith Excentus. isteadjt reliesonits partialperformance.
“The outer boundaries afhatqualifiesasacontemplategberformancearebroad . . .incidental
actsof performanceof contractsn [Connecticut] wouldcomewithin [Connecticut’s]statuteé
whenthe defendamdlsohasother significantontactswith” ConnecticutSamelkos. Kingstone
Ins. Co, 329 Conn. 249, 261 (201@mphaisn original).

While “to beperformed incorporatescontemplatedvork anddoes notequirethework
to haveactuallybeenperformedjd. at 258, withoumorespecificallegationsasto work done
specificallyfor ExcentusSuccesSystem$ factualallegationsof partial performanceretoo
vagueto support theexistenceof anoral contractor thatpartial performancevas begurfor an
agreemenitvith Excentussee Twombly 55U.S. at 558 (“[W]hen theallegationsgn acomplaint,
howevertrue, could notraiseaclaim of entitlemento relief, this basicdeficiencyshould . . . be
exposedt the point ofminimumexpenditure ofime andmoney by theartiesandthe court.”
(internalquotationmarksandcitationomitted)) seealsoWeissv. Smulders313 Conn. 227, 235
n.4 (2014)rejectingabreachof oral contractclaim finding “that the plaintiffs failed to provide
sufficientevidenceo demonstratéhattherewasameetingof the mindsasto theclearand
definitetermsof the merging of thparties’companies”)

It is alsosignificantthata contractallegedlysoimportant orsolucrativeto Success
System’sbusinessvasnotreducedo awritten agreementsuggestinghattherewasnot a
meetingof the minds on thessentiatermsof theoral contract.Seell1l WhineyAve, 70 Conn.
App. at 701 (comparing theefendant’sconductin theactionwith the “defendant’s undisputed

practiceof contractingwith serviceproviders . . . on thieasisof formal requestgor proposal”
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andfinding that provided“further supportfor the defendant’s argument that #ssentiaterms
of the[] contractsverenotfinalizedbecauseheywereneverin awritten agreement”).

In Samelkounder Connecticut’s longrm statute the couriallowedaNew York
corporationto behaledinto Conrecticutcourtbecausehe expresdermsof the insurance policy
requiredpaymei for anyaccidentin “any locationwithin the coverageerritory, which
span[ned] th&Jnited States.”329 Connat 261.Here,theabsencef awritten, formal agreement
specifying theaermsof performancen Connecticut undercut tregnificanceof whatevemwork
Success$ystemsllegeswasaccomplishedn ConnecticutSeeid. (“In otherwords,whenthe
contractexpresslycontempléesproviding a defensandindemnificationin Connecticutit
anticipatesa host of unavoidablgerformances Connecticut.”).

Success$ystens's attemptto establishpersonajurisdictionthroughtort alsofalls short.
Conn.Gen.Stat.§ 33929(f)(4) dlows a findingof personajurisdiction“out of tortious conduct
in [Connecticut], whetheairisingout ofrepeatedactivity or singleacts,andwhetherarisingout
of misfeasancer nonfeasance.Connecticucourts haveejectedthe argumenthat“a tort
‘should bedeemedo havebeencommittedin Connecticut'simply becauséthe injury is felt in
Connecticut.”Flemingv. HD SupplyWaterworks) td., No. 3:16-cv-2081(AWT), 2018WL
5993914, *3(D. Conn.Oct. 15, 2018) (quotind\m.Wholesalers Underwriting, Ltd312F.
Supp. 2dat 253)).

Plaintiffs rely on TelecoQilfield Servs.]nc. v. SkandiaJns. Co., Ltd, for the proposition
thatemanationsnto Connecticuaresufficientto establishpersonajurisdictionfor tort. 656 F.
Supp. 753D. Conn. 1987). Buthat caseinvolvedaninsurance policyvith agreedupontermsin
place.ld. at 755. Persongurisdictiontherewasbasedon (1) thetermsof the policywhich

requiredpaymentin Connecticut (making failure to payto “occur” in Connecticut)(2) that
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defendant’scommunicationof thelegalbasisfor denialof coverage'would havebeenmade
into Connecticutand(3) that“misrepresentationsf coverage’alsowould havebeenmadeinto
Connecticutld. at 758. Againasnotedabove theexistenceof awritten agreement-the
underlying insurance policy—provided thasisfor finding personajurisdiction, something
notablyabsenhere

Accordingly, Succes$Systemdasnot metits burden ofestablishingpersonajurisdiction
over Excentus.

B. Improper Venue

28 U.S.C. § 1391 governs venrige all civil actionsfiled in federalcourts. Undethat
statute acivil actionmaybe broughtn thejudicial districtin which anydefendantesidesoris
subjectto thecourt’s personajurisdiction, or in thejudicial districtin which a substantigbart of
theeventsgiving riseto theactionoccurred. 28).S.C.8 1391(b)[V]enue is propersolongas
therequirement®f § 1391(byaremet. . . .” Atl. Marine Const. Cov. U.S.Dist. Court forW.
Dist. of Tex, 571U.S.49, 55 (2013). Butfftlhe district court of adistrictin whichis filed acase
laying venuen thewrongdivision ordistrict shalldismiss,orif it bein theinterestof justice,
transfersuchcaseto anydistrict or divisionin whichit could havebeenbrought.” 28 U.S.C. 8
1406(a).

“Whethervenueis ‘wrong’ . . . dependsxclusivelyonwhetherthe courin which the
casewasbroughtsatisfiestherequirement®f federalvenuelaws|.]” Atl. Marine, 571U.S. at 55.

Whethervenues “wrong” thereforeis “generallygoverned by 28 U.S.C. § 1391][Iff. After

! Because the Court does not have personal jurisdiction through Connecticuizsrostatute, it need not analyze
whether the longarm statute comports with the Due Process Clé&mse Licci 732 F.3d at 168 (“If jurisdiction lies,
we consider whether thdistrict court’s exercise of personal jurisdiction over a foreign defendamparts with due
process protections established under the United States Constitution.”).
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finding thatvenueis wrong,“[w]hether dismissalor transferis appropriatdies within the
discretionof thedistrict court.” Minnettev. TimeWarner, 997 F.2d 1023, 102@d Cir. 1993).
28 U.S.C. § 1391(b) provides:
A civil actionwhereinjurisdictionis not foundsolely on diversity
of citizenshipmay,exceptasotherwise providetly law, be brought
only in (1) ajudicial district where any defendantresides,if all
defendantsedde in thesameState,(2) ajudicial districtin which a
substantiapart of theeventsor omissions givingise to the claim
occurred,or a substantigbartof propertythatis the subjectof the
actionis situated,or (3) ajudicial district in which any defendant
may be found,if thereis no district in which the action may
otherwise be brought.
28 U.S.C. § 1391(b).

UnderSection1391(b)(1),"a corporations deemedo ‘reside’ in anyjudicial districtin
whichit is subjectto personajurisdictionat thetime theactionis commenced.Nelsonv. Wells
Fargo BankN.A, No. 17-cv-4045(LAP), 2019WL 2514229at*7 (S.D.N.Y.June 18, 2019)
(quotingBell v. ClassicAuto Grp., Inc., No. 04 Civ. 0693 PKC), 2005WL 659196 at *4
(S.D.N.Y.Mar. 21, 2005)).

Section1391(b)(2)yequiresa“substantial’part,construedstrictly, of theeventsto have
occurredn thedistrictwherevenue is soughGulf Ins. Co.v. Glasbrenner417 F.3d 353, 356
(2d Cir. 2005).“[F]or venueto be propersignificanteventsor omissionsnaterialto the
plaintiff's claim must haveoccurredn thedistrictin questiongvenif othermaterialevents
occurrecdelsewhere.ld. at 357 (emphasisn theoriginal). For aplaintiff to defeata venue
challengewith § 1391(b)(2), the court mugt) “identify the natureof theclaimsandtheactsor
omissionghattheplaintiff allegesgiveriseto thoseclaims”and(2) deermine“whether

‘significant eventsor omissiorto [those]claims. . . haveoccurredn thedistrictin question.”

NovaFundAdvisors,LLC v. CapitalaGrp., LLC., No. 3:18<v-1023(MPS),2019WL 1173019,
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at*12 (D. Conn.Mar. 13, 2019)alterationsn the original) (quotingddanielv. Am.Bd. of
EmergencWMed, 428F.3d408, 431(2d Cir. 2005)).

Section1391(b)(3)‘indicatesthatvenuemay be on[this] subsection onlyf venue cannot
beestablishedn anotheristrict pursuanto any other venue provisionDaniel, 428 F.3dat
434;seealsoRosev. Myers No. 3:13¢v-419 (MPS),2013WL 6073627at*1 (D. Conn. Nov.
18, 2013) (finding venue under 8§ 1391(b)(3) impropkereplaintiff did “not contendhatthere
is nodistrictin which [the] actionmay otherwise be brought”).

Excentusargueghatvenueis improperfor Succes$Systems contractclaim under Rule
12(b)(2).Specifically,the allegedcontract‘would haverequirednationwideperformancdrom
both parties,”butthis contractclaim “hinges onwhetherExcentus’conduct gaveiseto a
contract.”ExcentuslurisdictionMem. at 20 (emphasi®omitted).And hada contractbeen
formed,breachcould only haveccurredn Dallas“becauseDallasis whereExcentusxecutives
decidedto dowhatSuccessomplains about-) notpartnerwith Successnd(2) not provide
Successvith confidentialFuel RewardsProgramdatal.]” Id.

Excentusalsoargueghatvenueis improperfor SuccesSystens’'s misrepresentation
basedclaimsandtortiousinterferenceclaims. The AmendedComplaintrefersto “decisions
Excentugnadein Texasandeventsthatunfoldedin lllinois,” becaus&ucces$Systemshasnot
pledfactswhich indicate“Connecticutis a proper venu#or its misrepresentatiechasedlaims.”
Id. at 21. SuccessSystemstortious-interferenceclaimssimilarly lacksanyfactualallegations
establishingany legal connectiorto Connecticut.ld. at 21-22.

Success$ystemgespondshatvenueis properbecausél) “Excentusreachedutto
Successn Connecticuto initiate theintegrationof thesystems’and(2) “all of thework Success

performedn furtherance of thagreemenbetweernthepartieswasconductedn Connecticut.”
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PIl. Opp’nJurisdictionat 13. Becauseheseconstitutea substantigbartof the underlyingvents,
Plaintiffs believevenueis properin Connecticutld.

Accordingto Excentus;Succesdearsthe burden oéstablishinghatvenueis proper”in
Connecticuandhasfailed to do so. ExcentuReply Jurisdictionat 6.

The Courtagrees.

Venueis improper undeBection1391(b)(1)becausehe Courtackedpersonal
jurisdiction overeitherdefendantt thestartof this action,nor doany of thedefendard residein
ConnecticutPlaintiff does not arguthatthereis no other venu@ which thisactioncanbe
brought, makingsection1391(b)(3) inapplicable.

SuccessSystemgelieson 28 U.S.C. § 1391{2) for proper venue. Busection
1391(b)(2)permitsvenuein “a judicial districtin which a substantigbartof theeventsor
omissions givingiseto theclaimoccurred. . . .” While Succes$SystemslescribegExcentus
reachingoutinto Connecticuto executetheagreementtheallegedcommunicatiorrelates to the
executionof theagreementvith JohnsorOil. Am. Compl.  40seealsoGulfIns. Co, 417 F.3d

at 357 (cautioninglistrict courts“to takeseriously thexdjective'substantialand“to construe
the venuestatutestrictly”). The“substantialpart” of performanceleterminatiorfor venuedoes
not mirror theminimum contactdestemployedn determiningpersonajurisdiction.Gulf Ins.
Co,, 417 F.3cdat 357 (citing JenkinsBrick Co.v. Bremer 321 F.3d 1366, 1372 (11@ir. 2003)).
Furthermoreto theextentthatomissions omisrepresentationsccurredoverthe phone by
Excentusexecutivesthose omissions anisrepresentationsould haveoccurredn Texasand
anybreachof anoral contractalsowould haveoccurredn Texas

While SuccesSystemdocusesdts argument orthe propriety of venudasednits

contractclaims,relying on thefactthat“Excentusreachedutto Successn Connecticuto
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initiate theintegrationof thesystems’andthat“Excentussentdataandconfidentialand
proprietaryinformation” to ConnecticutPl. Opp’n Jurisdictionat 12-13,Plaintiffs fail to
establisha primafacie showing of venue undeithertheir contracttort, or misrepresentation
claims seeMAK Marketing,Inc. v. Kalapos 620F. Supp. 2d 295, 31(D. Conn. 2009)16 a 28
U.S.C. 8§ 1404(a) venue inquirynisrepresentatiorsndomissionsaredeemedo occurin the
districtwheretheyaretransmittedor withheld, nowwheretheyarereceived.”(internalquotation
marksomitted) (quotingln re Nematron Corp. SecLitig., 30F. Supp. 2d 397, 4065.D.N.Y.
1998)));Alzal Corp.v. Emporio MotorGrp., L.L.C., No. 13 Civ. 2634LTS), 2013WL
3866633at*3 (S.D.N.Y. July 26, 2013) (finding venue improger a tortiousnterference
claimwhereaplaintiff did notproffer “sufficient factsto showits tort claimis substantially
relatedto anyactsthatoccurredn New York”).

The Court thugdismisseghestatelaw claimsagainstExcentus without prejudide
renewalin the propevenue SeeMinnettev. TimeWarner 997 F.2d 1023, 102@d Cir. 1993)
(“Whetherdismissalor transferis appropriatdies within the soundliscretionof thedistrict
court”).

C. The Clayton Act Claims?

Section3 of the ClaytorAct prohibits:

[Alny personengagedn commerce. . .to leaseor makeasaleor
contractfor saleof goodswaresmerchandisemnachinery, supplies,
or othercommodities. . .for use,consumption, oresalewithin the
United States. . . orfix aprice chargedherefor,or discounfrom,
or rebate upon, such price, on the condition,agreement,or
understandinghat the lesseeor purchasethereofshall not use or
dealin the goodswares merchandisemachinery, supplies, or other

commoditiesof acompetitoror competitorsof the lessoror seller,
where the effect of suchlease,sale, or contractfor sale or such

2Because Excentus and Skupos have amended and extended the terms of the undegyiegghe Court will
not consider whether Success Systems’s Clayton Act and Sherman Act clainss thgain defendants are moot.
SeeNotice, ECF No. 91 (Jan. 24, 2020).
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condition, agreement,or understandingnay be to substantially
lessencompetition or tend to createa monopolyin any line of
commerce.

15 U.S.C. § 14.

This sectionof the ClaytorAct appliesto exclusivedealingcontractsput“two pre-
requisitesmust banet: the exclusive dealingrrangemeninust be onéor goods or other
commoditiesasopposedo servicesandtheagreemenputtingin placethearrangementnust be
aleasesaleor contractfor sale.”"MaxonMazdav. Carfax,Inc., No. 13-cv-2680(AJN), 2014
WL 4988268at*6 (S.D.N.Y.Sept.29, 2014)Section3 does not applio salesof servicesld.
(citing HudsonValley Asbestos Corp. TougherHeating & Plumbing Co.|nc., 510 F.2d 1140,
1145(2d Cir. 1975));seealso Innomed Lab4,L.C v. ALZACorp, 368 F.3d 148, 15@d Cir.
2004)(a combinationtangiblesalesof productandservicescontractis coveredoy the Clayton
Act “if its ‘dominantnature’or purposes thesaleof tangible productsatherthanthetransferof
intangible rights oservices”).

Success$ystemsallegesviolations under the Claytofict againstooth Excentuand
Skuposfor conspiracyto restraintradeandexclusivedealing

The Courtaddressetheclaim againsteachdefendantn turn.

1. Excetus

Excentusargueghatthe ClaytonAct covers goods, suppliesndcommoditiesand
becauséSuccessnentions n@wommodityofferedfor saleor leaseby Excentus” thelaim
should badismissedExcentus Mm to DismissFailureto StateClaim at 30.

Succes$ystemgdoes not respon this argumentin its opposition memorandurkl.

Opp’n Excentug-ailureto Statea Claim.
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In its reply, ExcentusnotesSucces$Systemss failure to “allege a saleof leaseor
commodities’andSucces$System$ opposition‘in noway attemptdo address ocureits
claims’ deficiencybecauséhedeficiencyis incurable.” ExcentuReply Failureto Statea Claim
ato.

The Courtagrees.

Succes$ystem% claimsrevolve around aontractto gathercollect,andreportdata
from conveniencetoresattachedo gasstations Succes$Systemshowever hasfailed to allege
in its Complaint orits memorandunmn opposition how thantitrustviolationsit complains of
relateto goods oicommodities.

Accordingly,Succes$SystemsClayton Act claim againstExcentuswill bedismissed

2. Skupos

SkupodikewiseargueghatSection3 of the ClaytorAct applesonly to tangible goods.
SkuposMem. at 7. Becausanothingin Plaintiffs’ Complaint‘alleged‘Shell FuelRewards
tobaccarewardsmarket’ bearsanyresemblancéo a tangible good” thelaimsshould be
dismissedld. at 8.

Again, SuccessSystemsloes notespondto this argumentPl. Opp’n Skupos.

In its reply, Skupos contendPBlaintiffs haveabandonedheir ClaytonAct allegations
entirely, havingmadeno attemptto addressSkupos’ argumenthatthe ClaytorAct does not
apply,andhavingscarcelymentioned the ClaytoAct atall.” SkuposReplyat 2.

As discusse@bovewith respecto Successtlaim againstExcentusSuccessSystems
similarly fails to allegea plausible ClaytoAct claim againstSkupos.

Accordingly, SuccessClaytonAct claim againstSkuposwill bedismissed
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D. The ShermanAct Claims

Theremainingclaimsall relateto Sectionsl and2 of theShermarct. UnderSectionl
of theShermarAct, SuccesSystemsllegesa conspiracyto restraintradein thetobacco
rewardsmarketagainstoth Excentusnd Skupos. Under botSectionsl and 2 of th&herman
Act combined Succes$Systemsllegesexclusivedealingin thetobaccorewardsmarketagainst
both Excentusind SkuposFinally, underSection2 of theShermarct alone,Succes$Systems
allegesmonopolization of théobaccorewardsmarketagainstSkupos only.

The Courtwill addresgachof theseclaimsin turn.

1. The ShermanAct § 1Claims

Sectionl of theShermarAntitrust Act prohibits“[e]very contract,combinationin the
form of trustor otherwise or conspiracyin therestraintof tradeandcommerce . . .” 15 U.S.C.
8§ 1.Necessaryo aSectionl violation is theestablshment of‘a combination or somirm of
concertedactionbetweenat leasttwo legally distincteconomicentities.”Capital Imaging
Assoc.P.C.v. MohawkValleyMed. Assoc.]nc., 996 F.2d 537, 54@d Cir. 1993).“In restraint
of trade’hasbeenreadby the Supreme Coutb belimited to ‘unreasonableestraintsthatare
prohibited.”U.S.Airways Inc. v. Sabre Holdings Corp938 F.3d 4354 (2d Cir. 2019)(citing
StateQil Co.v. Khan 552U.S.3, 10 (1997)).

Per seunreasonableestraintsinclude mostly prominently ‘horizontalagreements
amongcompetitordo fix pricesfor their goods orservices.”’ld. at 54-55.“Restraintshatare
not unreasonablger searejudged under thact-specific] ‘rule of reason.””Ohiov. Am
ExpressCo, 138S. Ct. 2274, 2284 (2018) Amexil”). Therule of reasorattempts'to

‘distinguis[h] betweerrestraintsvith anticompetitiveeffectthatareharmfulto the consumeand
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restraintsstimulatingcompetitionthatarein the consumeés bestinterest.”” Id. (alterationgn the
original) (quotingLeeginCreativeLeatherProds.,Inc. v. PSKS]nc., 551U.S.887, 886 (2007)).

“[T]he plaintiff hastheinitial burdento provethatthechallengedestrainthasa
substantiabnticompetitiveeffectthatharmsconsumer therelevantmarket.”ld. If the
plaintiff establishesrestraint,‘then the burdershiftsto the defendartb show gprocompetitive
rationalefor therestraint.”ld. If thedefendanestablishes procompetitiveationale,‘the
burdenshiftsbackto theplaintiff to demonstrate that the procompetiteféicienciescould
reasonablype achievedhroughlessanticompetitiveneans.”ld. Anticompetitiveeffectsmay be
provendirectly or indirectly; “[ijndirect evidencewould be proof omarketpower plus some
evidencehatthechallengedestraintharmscompetition.”ld.

Defining therelevantmarketandconsumersn therelevantmarketoccurs during thérst
step.U.S.Airways 938 F.3cdat 55; seealsoAmexll, 138S. Ct. at 2285(“[C]ourts usually cannot
properly apply theule of reasm withoutanaccuratedefinition of therelevantmarket.”) “A
relevantproductmarketconsists of ‘productthat have reasonablaterchangeabilitfor the

purposegor which theyareproduced—price, use,andqualitiesconsiderefl]]” PepsiCoJnc. v.
Coca-Cola, Cq.315 F.3d 101, 10&8d Cir. 2002) (quotingJnited Statesy. E.I. du Pont de
Nemours & Cq.351U.S.377, 404 (1956)), aan “arenawithin which significantsubstitutionin
consumption or productiomccurs” Amexll, 138S. Ct. at 2285(citationomitted).Within a
broadmarket,“well-definedsubmarketsnay existwhich, in themselvesgonstituteproduct
marketsfor antitrustpurposes.Brown Shoe Cov. United States370U.S.294, 325 (1962)).
“The goalin defining therelevantmarketis to identify the marketparticipantsandcompetitive

pressureshatrestrainanindividual firm’s ability to raisepricesor restrictoutput.” Geneva

Pharm.Tech.Corp.v. Barr Labs.Inc., 386 F.3d 485, 49@&d Cir. 2004).
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Exclusive dealingarrangementer contractscansatisfyaplaintiff’s initial burden of
proof demonstrating coordinatedtion.GenevaPharm, 386 F.3dat 508. “Exclusivedealing
arrangementsnplicateSectionl becausehey have the potential unreasonatdyexclude
competitorsor new entrantfrom aneededsupply, orto allow one supplieto deprive other
suppliers of anarketfor their goods.”Id. (citing JeffersorPar. Hosp.Dist. No. 2v. Hyde 466
U.S.2, 45 (1984)abrogated on other grounds HY. ToolWorksInc. v. Indep Ink, Inc., 547
U.S.28 (2006). “Exclusivedealingis an unreasonableestrainton tradeonly whena significant
fraction of buyers osellersarefrozenout of amarketby the exclusiveleal.” JeffersorPar., 466
U.S.at45.

Proof ofmarketpoweris not arequirementn all Sectionl casesk.M.B. Warehouse
Distrib., Inc. v. WalkerMfg. Co, 61 F.3d 123, 12@d Cir. 1995).“If aplaintiff canshowan
actualadverseeffecton competition,” demonstratingarketpoweris not requiredld. “[W]here
the plaintiff is unableto demonstratsuchactualeffects’. . .‘it mustatleastestablistthat
defendantpossesshe requige marketpower’andthus thecapacityto inhibit competition
marketwide.” Id.

Marketpower“can be proverdirectly throughevidenceof control overpricesor the
exclusion ofcompetition,or it may beinferredfrom afirm’s largepercentagshareof the
relevantmarket.”GenevaPharm, 386 F.3cat 500.“One traditionalway to demonstratenarket
poweris by defining therelevant productmarketandshowingdefendantspercentagshareof
themarket.”Toddv. ExxonCorp, 275 F.3d 191, 19@d Cir. 2002).1t also“may be shown by
evidenceof ‘specific conductindicatingthedefendant'spowerto controlpricesor exclude
competition.”"K.M.B. Warehouses1 F.3dat 129.1t is typically afactintensiveinquiry. Id. at

199-200.
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“The outer boundaries of a produnarketaredeterminedy thereasonable
interchangeabilityof use or therosselasticityof demandbetweerthe producttself and
substitutedor it.” BrownShoe Cq.370U.S.at 325.Interchangeabilityneansoughly
equivalentproductsexist, evenif a consumemight have greferencédetweernproducts the
consumer could usatherproductandit wouldwork effectively. QueenCity Pizza,Inc. v.
Domino’sPizza,Inc. 124 F.3d 430, 43@d Cir. 1997);seealsoE.l. Du PontDe Nemours 351
U.S.at 395(“commoditiesreasonablynterchangeablby consumeror thesamepurposes”).
“Crosselasticityof demandexistsif consumers would respotala lightincreasen theprice of
one product bywitchingto another product.”Todd 275 F.3dat 201-02 (quotingAD/SATv.
AssocPress 181F. S3d 216, 2272d Cir. 1999)).[A] single brand of a product eervice”
may “be arelevantmarketunder theShermarAct” if nosubstituteexistsfor the brand’s
products oservices."U.S.Airways 938at66 (quotingkodak 504U.S.at482).

2. The ShermanAct 8§ 1Conspiracyto Restrain Trace Claim Against
Excentus

Excentus begings argumentiscussing the potentie¢levantmarket.Accordingto
Excentus;'Succespleadsnofactsindicatingthattobacceloyalty programsprovidedto Shell
gasstationsaredifferentfrom tobaccdoyalty programs providetb other brands aofas
stations.” Excentus BIn to DismissFailureto Statea Claim at 23. Therelevantquestions
“whetherconveniencetoresn generalmight usetobacceloyalty programsnterchangeably.”
Id. at 24. With regardgo Sectionl specifically,Excentusargueghat“Section1 of theSherman
Act require[s]aplaintiff to showthatthe defendarftasmarketpowerin therelevantmarket”
andSuccessSystemdhaspled“that Excentusownsonly 12% of themarket.”Id. at 26. A 12%
marketshares insufficientto createanallegedharmto competition,considering'the Supreme

Courthasheldthata 30%marketshare”is insufficientto allegethesamekind of harmto
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competition.ld. In Excentus’'sview, “Succeshasnotandcannot plausiblallegethat Excentus
controlspricesfor tobaccoloyalty programsn generabecausdxcentushasno cortrol over
non-Shellgasstations.”ld. Thesmallpercentag®f therelevantmarketandtheinability to
controlpricesindicatesExcentus does not control “enough akevantmarketfor it to have
monopoly power.’ld. at 27.

Additionally, in Excentus’s iew, SuccesSystemdails to pleadanantitrustinjury. Id. at
28.“[T]he only injury Successlaimsto havesufferedin thatmarketis losing thecompetition
for acontractwith Excentus.’1d. at 29. Thisis a loss‘from competition[,it] is notanantitrust
injury[,]” id. at 29, noris it the “kind of injury Congressenactedheantitrustlawsto prevent[,]”
id. at 28.

Succes$ystemgesponds bwargung that“[t]herelevantmarketrefersto therelevant
productmarketandtherelevantgeographienarket”andoftenrequiresafactintensive inquiry.
Id. at 22 (citing PepsiCoJnc., 315 F.3cdat 105).At themotionto dismissstage Succes$Systems
argueghatit needonly pleada marketthatis plausibleandrational.ld. In its view, partof the
relevantmarketinquiry examinegheinterchangeabilityandcrosselasticitywhich Success
Systemdasadequatelypled.Id. at 22-23. Accordingo SuccesSystemspecausét “hasalleged
arelevantmarketof ShellFuel Rewardgobaccorewardsmarket”andthat“Excentusand
Skupos control 100% dhis market[,]” SuccesSystemsasadequatelypled Excentus’sand
Skupos’smarketcontrolto survive amotionto dismiss.ld. at 29.

To theextentExcentusaarguesSucces$Systemstclaim “must fail becausét has[plead]a
single-brandnarket[,]” Succes$Systemgespondshata single brandharketscanexist“when

otherbrandedproductamnay not bereasonablynterchangeabld” id. at 24 (citing Eastman
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Kodak Cov. ImageTechServ.,Inc., 504U.S.451 (1992))andthatit hassufficiently allegedthe
Kodakfactors,id. at 25.

Finally, SuccesSystemsargueghatit “hasallegedfull exclusionfrom thestated
relevantmarketby ExcentusandSkuposandhasthereforeallegedavalid antitrustinjury.” Id. at
31.

Excentugepliesthat Succes$System’srelevantmarketclaimsdo notfit into the single
brandmarket,nor hasit allegedfactsremotelysimilarto Kodak andagainrelieson theactual
agreemenbetweerExcentusand Skupos. ExcentuReply Failureto Statea Claim at 6-8.

The Courtagrees.

Evenif “the [allegedly] exclusivedealingarrangemenitself satisfiesthe § lrequirement
of coordinated action[,]JGenevaPharm, 386F.3dat 508, Succes$Systemdails “to show how
defendantsactivitiescomprisedan unreasonableestraintof trade[,]” TopsMarkets,Inc. v.
Quality Markets,Inc., 142 F.3d 90, 9€2d Cir. 1998),andfails to adequatelyallegearelevant
market?

Therule of reasorrequiresa demonstration of bothralevantmarketandan
unreasonableestraintontrade.ld. Succes$Systemdails on bothelementsSucces$Systems
vaguelyrefersto the“effects oncompetition”produced by tharrangemenbetweenSkuposand
ExcentusSeeAm. Compl.|167, 70, 79, 96, 114, 133uccesSystemsliscussedExcentus’
“high marketshareandthe competitiveadvantagethat could haveesultedn potentiallyhigher
prices,butsignificantlydid notallegethatpriceswereactually higher” becausef the

agreementTops 142F.3dat 96 (emphasisn original).“The factthatthe defendant’s actions

3 Excentus also argues that it lacks monopoly power in defense of Success SyShemmin Act § 1 clainBee
Excentus Mem. to Dismiss Failure to State a Claim &226This argument will be more fully addressed in the
Court’s analysis of any alleged monopoly power by Excentus with respect to SuccesssSy&tetaims.

40



prevent glaintiff from competingn amarketis not enough, standirgjone,to satisfy[the]
initial burden of proof.'Virgin Atl. Airways,Ltd. v. British AirwaysPLC, 247 F.3d 256, 26@2d
Cir. 2001). Courts looko factors“like reducedoutput,increasegricesanddecreaseduality”
to determiné'whetheranactualeffecthasoccurred. . . .”1d.
Success$ystemshowevermerelyallegesthat Skupos “provideservicesat aquality and
rateout ofstepwith thebroadertobaccorewardsmarketandhasthe ability to dictaterates
without the influence of the broadeyarket.”Am. Compl. I 112It offersonly slightly more
detailedexpanationsasto quality. Succes$Systemamentionsagainimprecisely thealleged
impactonprice.SeeAm. Compl.1114(Excentusand Skupos‘havedriven pricesandfeesout
of stepwith the broademarket”); 70 (Excentus and Skupoan“dictatethe prices andtheterms
of thetobaccarewardsservicesprovidedto the ShellRewarddocations”); 99(if Excentusand
Skuposraiseprices“therewill be noincreasedlemandor tobaccorewardsprogramsn the
generaimarketbecausehetobaccorewardsproviders in thggeneraimarketarebarredfrom
participatingin theShellFuelRewardgobaccarewardsmarket”). As discussedurtherbelow,
none ofthesefactualallegationssupportanactualadverseeffecton competitionandsuggesthat
Succes$ystemsomplains of injuryasa competitoandincorrectlydefines theelevantmarket.
Success$ystemdistinguishebetweerthegenerakobaccarewardsmarketandthe Shell
FuelRewardgobaccomarketin that“Excentus controlentryandaccesgo the ShellFuel
Rewardsmarketbecausét controls thedatanecessaryo makeatobaccorewardsprogram
functionaspartof the ShellRewardsprogram.”’Am. Compl. § 75In its view, themarketis
separatanddistinctfrom tobaccarewardsprogramgyenerallyavailableto gasstatonsandC-
storeshecausethertobaccarewardsgprogramsarenotavailableto ShellFuelRewarddocations

“and the providers of these othbaccorewardsprogramscannotoffer theseprogramgo Shell
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FuelRewarddocations.”ld.at 78.“[D]emand andcompdition in thegenerakobaccorewards
marketswill notaffectthepriceschargedor thepricespaidfor tobaccorewardsservicesn the
ShellFuelRewardgobaccarewardsmarket.”ld. § 79.And Successllegesthat“thereis no
significantelasticityof demand[,]"increasegricesfrom Excentusand Skupos would naaffect
thegeneramarket*becausehetobaccorewardsprovidersin thegeneraimarketarebarredfrom
participatingin theShellFuelRewarddobaccarewardsmarket.” Am. Compl. { 99.
But Succes$Systemdails to makeany plausibleallegationson thecritical issueof
interchangeability.
While defining arelevantmarketis afactintensive inquiryjf a

plaintiff fails to defineits proposedelevantmarketwith reference

to therule of reasonablenterchangeabilityand crosselasticity of

demand, orllegesa proposedelevantmarketthatclearly does not

encompassll interchangeablsubstituteproductseven when all

factual inferencesare grantedin plaintiff's favor, the relevant

market is legally insufficient and a motion to dismiss may be

granted.
Chapmarv. NewYork Statdiv. for Youth 546 F.3d 230238(2d Cir. 2008) (quotingQueen
City Pizzag 124 F.3cat 436).“The testfor arelevantmarketis notcommoditieseasonably
interchangeable by articularplaintiff, but‘commoditiesreasonablynterchangeable by
consumergor the samepurposes.”QueenCity Pizzg 124 F.3cat 438 (quotinge.l. du Pont de
Nemours 351U.S.at 295)).Any “restriction of intrabrandcompetitionmust bebalancedagainst
anyincreasesn Interbrandcompetition’becauseheanalysisconsidersthe relevantmarketasa
whole[.]” K.M.B. Warehousg61 F.3dat 128.SuccessSystemdails to demonstrate how the
ShellFuelRewardgobaccarewardsmarketis differentfrom thelargermarketfor tobacco

rewardsgenerallyandshould beconsideredaseparatenddistinctmarket.Cf. Chapman546

F.3dat 238 (findingplaintiffs failed to define arelevantmarketwhereplaintiffs “failed to show
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the marketfor restrainttraining servicego child care providerss anydifferentfrom thelarger
marketfor restrainttrainingservicego otherbusinessesgenciesandorganizations{emphasis
in original)).

Success$ystemdhusallegesharmto acompetitorin amarketthathasinterchangeable
suppliers(tobaccarewardsprogramsyandinterchangeablbuyers(c-stores gasstations,
supermarketsseeQueenCity Pizzg 124 F.3dat 438(“[T]h e doughfomatosauceandpaper
cupsthatmeetDomino’sPizza,Inc. standardeindareusedby Domino’sstoresare
interchangeableith dough,sauceandcupsavailablefrom other supplierandusedby other
pizzacompanies . . Thus,therelevantmarket. . . cannot beestrictedsolelyto those products
currentlyapproved by Domino’Rizza,Inc. for useby Domino’sfranchisees.”)Cf. K.M.B.
Warehousg61 F.3dat 127-28(“Restrictionson intrabrandcompetitioncanactuallyenhance
marketwide competitionby fosteringvertical efficiency andmaintainingthedesiredquality of a
product.”).

Moreover,‘[m]arket poweris the powerto forceapurchaseto do somethinghathe
would not doin acompetitivemarket.” Eastman Kodakb04U.S. at 462 (citationsomitted).
“Onetraditionalway to demonstratenarketpoweris by defining theelevantproductmarket
andshowingdefendantspercentagshareof themarket.”Todd 275 F.3dat 199.While Success
Systemgightly allegesthat Excentushas100%of themarketshareof the ShellFuelRewards
market,SuccesSystemdails to allegeExcentus’anarketpower over the properlyefined
relevantmarket,encompassingiorethanjust theShell FuelRewardgprogramandincluding the
entiremarketof conveniencegrocery liguor, tobaccoandgasolineservicestations Success

Systemghushasnotadequatelypled Excentus’anarketpower.
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Success$ystemsargueghatthe ShellFuelRewardsmarketis a single-brananarket but
Succes$ystem% argumentfaresno betterunder asingle-brandnarketanalysis.

Courtsrely on theKodakfactorsto determingf a single brandnarketis appropriateThe
first Kodakfactoris the “highswitchingcostsfacedby a substantial number ofistomers|.]”
LimaLSPLCv. PHL VariableIns. Co, No. 3:12CV-1122(WWE), 2013WL 3327037at*5
(D. Conn. July 1, 2013citing CommerciaData Servers)nc. v. In’'tl Businesslach Corp,
262F. Supp. 2d 50, 7§S.D.N.Y. 2003)).The secondKodakfactorrequiresa plaintiff to plead
the “highinformationcostsfacedby a substantial number ofistomers[.]'Lima, 2013WL
3327037at *5. Thethird Kodakfactorexamineghe“exploitation of the‘locked-in’ customers.”
Lima, 2013WL 3327037at *5.

As to thesefactors,SuccessSystemdirst allegesthat“switching to anun-sanctioned
company wouldentaila highinformationcost” at ShellFuelRewarddocationsIn its view,
Excentushascreatedconsiderablédarrierssuchthatif auserwantedto switch“it would likely
haveto quit theShellFuelRewardsnetworkwhich would be expensivedministratively
onerousandextremelytime consuming.”Am. Compl. 1 91, 95Succes$Systemghenalleges
thatadministeringor switchingto an unsanctionetbbaccorewads program “wouldntaila
highinformationcost.”Am. Compl. § 91Succes$ystemsllegeshatthe“inherently confusing
andopaque” naturef tobaccarewardsprogramsand“a programthatwould work on top ofand
in conjunctionwith the Excentus program withounterferingwith thesamewould necessarily
beexperimentaltemperamentagndmayendup costingnorein the shortunthanaprogram
runwith Excentus’ permissionAm. Compl. § 92Finally, SuccesSystemsllegeshat“the

marketpower ofExcentus” has“locked-in ShellFuelRewarddocations” andareexploited by
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Excentusand SkuposAm. Compl. T 94Succes$Systemgefersbackto high switchingcosts
andhighinformationcostsin supportingts claimthatcustomerare“locked-in.” Id. § 97.

But theShellFuelRewardsProgramis not a single-brantharket.Unlike Kodak which
dealtwith “market powerin the primary market”which precludedthe possibility of market
powerin derivativeaftermarkets[,]"'no suchaftermarkeexistshere.Eastman Kodgks04U.S. at
454-55. Excentusorrectlynotesthattherelevantinquiry is “whetherconveniencetoresn
generalmight use tobacctwyalty programs interchangeablyfExcentusMem. Failureto Statea
Claim at 24.

Becausdhetobaccarewardsprogramsare interchangeablegherelevantmarketcannot
plausibly bdimited to Shellgasstationgparticipatingin the ShellFuelRewardsprogramand
must includeall conveniencetoresgrocerystoresJiquor storestobaccostoresandgasoline
servicestationscapableof usingtobaccarewardsprogramsSuccesSystemghushasfailed to
plausibleallegeits ShermarAct 8 1claim againstExcentusSeelgbal, 556U.S.at678(“The
plausibility standards notakinto a probability requirement . . Wherea complainpleadsfacts
thataremerelyconsistentvith a defendant’fiability, it stops short of thine between
possibilityandplausibility of entitlemento relief.” (internalquotationmarksomitted) (quoting
Twombly 550U.S. at 555-57); Twombly 550U.S. at 558(“So, whentheallegationsn a
complaint,nowevertrue, could notraisea claim of entitlementto relief, this basicdeficiency
should . . . be exposedthe point oiminimumexpenditure ofime andmoneyby thepartiesand
the court.”(internalquotationmarksandcitation omitted)).

Accordingly,Successtlaim of unreasonableestraintof tradeagainstExcentuswill be

dismissed"

4 The Court further considers whether Success Systems has sufficiently pleifrastamury below in the context
of Success Systems’s exclusive dealing claim against Excentus.
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2. The ShermanAct 8 1Conspiracyto Restrain Trace Claim Against Skupos

As for SuccessSystems'Sectionl claims,Skuposargueghat SuccesSystens fails to
defineanyrelevantmarket which “requiresidentifying both theelevantproductmarketaswell
astherelevantgeographienarket.” Skuposviem. at 11 (citationomitted) “[T]he factthatgas
stationsandconveniencatoresthat chooseo align themselvesvith the ShellFuelline must
operateunder theFuelrewardsprogram . . andmustthenoperateunder Excentugermsis
irrelevantto defining arelevantmarket.”ld. at 14. SkupofurtherargueghatSuccesSystems
fails to “pleadfactsto supporfthe] narrowtheory” of a singlebrandmarket,supported by
alleged‘lock-in” factors.ld. The AmendedComplaint‘attemptsto define a produatnarketthat
fits Plaintiffs’ personal injuryasopposedo arelevantmarketthatmeetsantitrustpleading
standards . . . Id. at 17 (emphasi®omitted).

Skuposargueghat Succes$Systemdails to pleadharmto competition,asrequiredto
establishanantitrustinjury. Id. at 8-9.In its view, SuccesSystemgpleadsfactualallegations
that“relateto potentialharmto themselvesn the particularrewardsprogransimplementedn
the Shellstationsfor which Excentusoffers afuel rewardsprogram.”ld. Skuposcharacterizes
Succes$ystems’snjury asharmfrom competitionandnotto competitiongenerally.ld.

Success$ystens againargueshatdefining arelevantmarketis afactintensiveinjury,
unsuitableat this stageof litigation. Pls.” Opp’n Skupost 6. SuccesSystemsontendghatit
hasalleged” (a) how ShellFuelRewardsmemberdacehigh coststo leavethe Excentus/SkuPos
monopoly orntobaccarewardsprogram . . (b) theopacityof thetobaccorewardspricing and
discountschemeandtheoveralldifficulty in ascertainingelevantinformation,and(c) the
exploitationandpotential exploitation” of customelsckedinto the Skuposobaccarewards

program. Id. at 9-10.
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Succes$ystemsalsostatest hasallegedavalid antitrustinjury by pleadingts “full
exclusionfrom therelevantmarketby ExcentusindSkupod,]” id. at 16, and notei haspled
conspiracyandnotes Skupoeeliesonsummaryjudgmentcaseaw, id. at 18.

Skupogepliesthat SuccesSystemsattempts'to define therelevantmarketas‘Shell
FuelRewardgobaccarewardsmarket’ withoutfactualallegationgegardingreasonable
interchangeabilityandcrosselasticityof demand.” SkupoReplyat 2. SuccesSystems’s
attemptto createa“lock-in theory” marketfails becauséhey“do no morethanspeculateand
offer legal conclusions.’ld. at 4. In its view, Skupos‘cannotrely ontheir conclusoryallegations
of informationandswitchingcostsalone,andthereis no quetion of fact aboutcrosselasticity.”
Id.

Skupos thuseiteratests argumentshat SuccessSystemdhasfailed to allegeanantitrust
injury. Id. at 6-7.

The Courtagrees.

For thesamereasonshat Succes$Systems’sestraintof tradeclaim under 8§ 1 of the
ShermarAct fails againstExcentusSuccessSystemslsofails to allegeplausibly a viable
unreasonableestraintof tradeclaim under 8§ 1 of th&hermarAct againstSkupos.

Accordingly, Succes$Systems’ainreasonableestraintof tradeclaim under § 1 of the
ShermarAct againstSkuposwill bedismissed

3.The ShermanAct § 1 and 82 Exclusivdealing Claims

“An exclusivedealingagreemenis ‘a contractbetweera [supplierjanda buyerthat
forbids the buyefrom purchasing theontractedservice]from any otherseller.”
Conn.lronworker€EEmployers’Ass’nv. NewEngland Regional Council of CarpenteB24F.

Supp. 3d 293, 30@. Conn. 2018]citationsomitted).It is not aper seviolation ofantitrustiaw,
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unlike group boycottild. Exclusivedealingcontractsareanalyzedunderthe samerule of reason.
Id. (quotingMinn. Ass’nof NurseAnesthetists. Unity Hosp, 208 F.3d 655, 66(Bth Cir.
2000)).Becauseexclusivedealingarrangementsanhavepro-competiive purposesandeffects,
“courts musttakecareto consider theompetitivecharacteristicef therelevantmarket.”
GenevaPharm, 386F.3dat 508.Not all injuries constituteanantitrustinjury, “[flor instancean
‘exclusivedealingpartnerwhose busessrelationshipvasterminatedn favor of another
exclusive-dealing partneis ‘[c]learly not avictim of antitrustinjury.” Conn. Ironworkers324
F. Supp. 3cat 306(citationomitted);seealsoGenevaPharm, 386 F.3cat 508 (“Exclusive
dealingis an unreasonablestraintof tradeanda § 1lviolation only whentheagreementreezes
out a significanfraction of buyers osellersfrom themarket.”).

Succes$ystemsllegesthatthe exclusiveagreemenénterednto by Excentusand
Skupos regardinthe ShellFuelRewardsprogramviolatesbothSectionsl and2 of theSherman
Act. Excentusand Skupos arguthattheallegedexclusiveagreemenivas,in fact, non-exclusive.

The Courtwill addres®achof theseclaimsin turn.®

i. The ExclusiveDealing Claim Against Excentus

ExcentusagainarguesSuccessSystemdaasfailed to pleadany plausibleantitrust
violations. ExcentuMem. Failureto StateaClaim at 22. It includestheagreemenivith Skupos
“which explicitly stateghat[the agreementis not exclusive.ld.; Ex. 3 — Skupo#\greement,

ECFNo. 62-4at 2 (Aug. 20, 2019)In its view, Succes$Systemdails to pleadarelevantmarket,

5 Significantly, the Court has not identified any caselawor have Success Systems idfead any caselaw in its
filings suggesting the proper standard of review for this allegedly hybrid § 1 and § 2Sbfdimean Act claimSee

15 U.S.C 88 13 (specifying distinct elements for each individual antitrust claim). Consiaféh other exclusig
dealing claims, however, the Court will analyze this claim using caselaw g @yl of the Sherman A@ee
Texaco Inc. v. Dagheb47 U.S. 1, 5 (2006); (analyzing a challenged restraint of trade, which was notliegrate
under the rule of reason). At best, one treatise suggests “exclusive dealibjgds$ ® challenge under Section 1 of
the Sherman Act . . . and as conduct evidencing a violation of Section 2 of the isAetrh@BA Section of
Antitrust Law, ANTITRUST LAwW DEVELOPMENTS 215(Debra J. Peralstein et al. eds., 5th ed. 2002).
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insteadimiting themarketto thetobacceloyalty programs onlat Shellgasstationsid. at 23.
And Success$ystemdalils to allegethatarelevantmarketexistsbasedon “lock-in factors.”Id.
at 25. Accordingo Excentus;[tlhe ‘high switchingcosts,thelack of informationandhigh
informationcosts,andtheexploitationof thelockedin customer’. . . [does] notransformthe
marketfor tobaccooyalty programst Shellgasstationsinto arelevantmarket.”ld.

Succes$ystemgespondshatthe“realities of therelationshipbetweenExcentusjand
Skuposis a question ofact” that mustultimately bedeterminedby atrier of fact. Pl. Opp’n
Excentugrailureto Statea Claim at 21. SuccesSystemdurtherargues thait hasallegedthe
marketandmonopolypowerof Excentusn arelevantmarket,the Shell Fuel Rewardgobacco
rewardsmarket.ld. at 28-29.In it view, Succes$Systemdasalleged,and Excentus does not
contest,that Excentus and Skupos control 100%lo$ market.”ld. at 29.“The exclusive
conduct ofDefendantsn creatinga monopoly inandexcludingSucces$rom therelevant
marketis clearlyillegal andanticompetitive.”ld. at 32.

The Courtdisagrees.

Success$ystems’santicompetitivearguments must bensideredn this context:they
werecontemplatingorming thesameagreementvith Excentughat Skuposultimatelyformed
SeeAm. Compl. § 31Success’snarketingtheintegrationof Smokin’Rebatesvith ShellFuel
RewardsandExcentus’dack of an objectionto theads“is furtherevidenceof theagreemento
makeSmokinRewardsavailable to all FuelRewarddocationsafterthework to integratethe
platformswascomplete.”).

In anyevent,asdiscusse@bove SuccesSystemdasfailed to allegea plausibleclaim
for exclusivedealingbecaus&uccesSystemdails to allegearelevantmarketor theantitrust

injury felt within thatmarket.SeeTampaElec.Co.v. NashvilleCoal, Co, 365U.S. 320, 327
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(1961)(“[E]ven though acontractis foundto beanexclusive-dealingrrangementf does not
violate thesectionunless the coutielievesit probablethat performance of theontractwill
foreclosecompetitionin a substantiadhareof theline of commerceffected.”).Indeed,Success
Systems’saallegationsof injury to competitionarevagueandconclusoryAm. Compl.f167, 70,
114.Seelgbal, 556U.S.at 678(“Threadbareecitalsof theelementf acauseof action,
supported bynereconclusorystatementsjo notsuffice.” (citing Twombley550U.S. at 556)).
Accordingly,SuccessSystems’exclusivedealingclaim againstExcentuswill be
dismissed.
ii. The ExclusiveDealing Claim Against Skupos
Skuposalsoargueghat Succes$Systemsonly repeatedlyusestheword “conspiracy”
without providing accompanyinigctualallegations SkuposMem. at 22,andagainrelieson the
non-exclusiveagreemenbetweenSkuposandExcentudo claim exclusivedealingbetweerthe
two, id. at 24.1n its view, SuccesSystemgresers “no allegationsasto how thealleged(but
nonexistent) exclusivagreemenbetweenSkuposandExcentus . . . unreasonabstraindrade
(asopposedo simply Plaintiffs).” SkuposMem. at 26.
Succes$ystemsagan arguest hasadequatehallegedits ShermarAct claims.Pl.
Opp’n Skupost 16.In its view, thewritten agreemenbetweerExcentusand Skuposdoesnot
prohibit Excentusrom dealingexclusivelywith Skuposjt only stateghat Exentuss not
requiredto dealexclusivelywith Skupos.”ld. at 17. And thepartie$ behaviorsuggest exclusive
dealingsi(1) “after Excentusand SkupodfinalizedtheiragreemenExcentus pulled the plug on
the ongoing integration, 2) Excentizdd JohnsorOil it hadto continue thentegrationwith
Skuposinsteadand3) Excentustatedn a phonecall thatthereasont wasterminatingthe

agreementvith Successvasthatit hadenterednto an exclusiverelationshipwith Skupos.”ld.
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at 17 (citationsomitted).In its view, SucessSystemdaspled arelevantmarket,which
Excentusand Skupos monopolizendwhich Succes$Systemss excludedirom becaus®f their
“clearly illegal andanticompetitiveconduct.”ld. at 17-18.

The Court disgrees.

As discusse@bove SuccesSystemdhasfailed to plausiblypleadarelevantmarketor
thatan exclusiveagreemenéxists dooming the exclusivagreementlaim againstSkupos, just
astheabsencef theseallegationsdoomedhis claim againsteExcentus.

Accordingly, SuccesSystems’sxclusivedealingclaim againstSkuposwill be
dismissed

4. The ShermanAct § 2Claim

Section2 of theShermarAct requiresaplaintiff to “establish’(1) the possession of
monopoly powein therelevantmarketand(2) thewillful acquisitionor maintenancef that
powerasdistinguishedrom growth or developmergsaconsequencef a superior product,
businesscumenpr historicaccident.”PepsiCoJnc., 315 F.3dat 105 (quotingJnited Statesv.
Grinnell Corp, 384U.S.562, 570-71 (1966)).[E]valuatingmarketpower beginsvith defining
therelevantmarket.”"GenevaPharm, 386 F.3dat 496.Marketpoweris “[tjhe coreelementof a
monopolizatiorclaim.” Id. (citationomitted).

“Market poweris thepower‘to force apurchaseto do somethinghathe would not dan
acompetitivemarket.” Eastman Kodak Ca.. ImageTech.Servs.]nc., 504U.S.451, 462
(1992).Alternatively,“the ability of a singlesellerto raisepriceandrestrictoutput.” Id.
(citationsomitted).To determinaf monopolyis probable;a court must inquirénto the
relevantproductandgeographienarketandthedefendant’ssconomigowerin thatmarket.”

QueenCity Pizzg 124F.3dat 442 (quotingSpectrum Sprts, Inc. v. McQuillan, 506U.S.447,
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459 (1993)). A couryaugesnterchangeabilitypasedonfactorslike “price, use,andqualities” or
“by ‘crosselasticityof demandetweerthe productitself andsubstitutedor it.”” 1d. at437.
“Crosselasticityof demandexistsif consumers would respotala lightincreasen theprice of
one product bywitchingto another product.”Todd 275 F.3cat 201-02.

“To have standingp prosecuteprivateantitrustclaims,plaintiffs mustshowmorethan
thatthedefendats’ conductcausedhemaninjury.” Balaklawv. Lovell, 14 F.3d 793, 7972d
Cir. 1994)(citing Associatedsen.Contractors of Cal.Ilnc. v. Cal. State Council of Carpenters
459U.S.519, 535 n.31 (1983)Theinjury alleged‘shouldreflecttheanticompeitive effect
eitherof theviolation or of anticompetitiveactsmadepossible by the violationId. (quoting
Brunswick Corpv. PuebloBowlO-Mat, Inc., 429U.S.477, 489 (1977))([l]njuries resulting
from competitionalonearenot sufficientto constituteantitrustinjuries.” Id. “[A]n ‘exclusive-
dealingpartner whose businessationshipvasterminatedn favor of anotherexdusive-dealing

partner’is ‘[c]learly not avictim of antitrustinjury.” Conn. Ironworker&Emp’rs.Ass’nv. New
Eng Reg’l Council of Carpenters324F. Supp. 3d 293, 30@. Conn. 2018) (quotinkI Phillip
E. Areeda& HerbertHovenkampetal., AntitrustLaw § 1823 at 199(2d ed. 2005)).
Succes$ystemdringsthis Section2 claim only againstSkupos.
SkuposarguesSuccessSystemsannotmeetthe thresholdequirement®f pleading
“harmto competitionandnot merelyacompetitor’anddelineating‘a properlydefined,relevant
marketthatincludesall reasonablynterchangeable goods.” Skupbtem.at 7. In its view,
determiningarelevantmarket‘requiresidentifying both therelevantproductmarketaswell as
therelevantgeographianarket[.]” 1d. at 11. And therelevantmarketproposed bysuccess

“consistsof one prodct soldin one type ofmarket—tobaccorewardsprogramsavailablein

conveniencetoresattachedo Shellstations’ id. at 12-13,to which the“lock-in” theory
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regarding a single brarrdlevantmarketdoes not applyid. at 15-16.In Skupos’sview, Success
Systemsattemptsto define a produatnarketthatfits Plaintiffs’ personal injuryasopposedo a
relevantmarketthatmeetsantitrustpleading standards—onigatincludesall reasonably
interchangeable producsdis thus designetb testharmto competitionandnotmerelya
competitor.”ld. at 17.

Skuposalsoargueghat Succes$Systemdails to pleadtheelementgequiredfor a
violation of Section2 of theShermarAct: “that thereis monopoly powem therelevantmarket
and(2) the monopoly waswillfully acquiredor maintainedhroughanticompetitiveneans.’1d.
at 18.1In its view, nothingin the Complainaillegesthat Skuposhasmonopoly power over a
marketshareof morethan50%.Id. Skuposalsoargueghat SuccesSystemdails to plead
“factual allegationgo supportany monopolisticdntent” asrequiredunderSection2 of the
ShermarAct, id. at 21, anchasno factualallegationssupporting monopoly powed. at 8.
Finally, “Plaintiffs have no meaningful respongetheactualagreemenbegweenSkuposand
Excentuswhichrevealsthe non-exclusiveatureandshorttermduration of theagreement.1d.
at9.In Skupos’sview, despiteknowing the nature of thegreementSucces$Systemslaimsit
is entitledto discovery on theonspiracyandexclusivedealingclaims,relying onallegations
pledoninformationandbelief. Id.

Succes$ystemsarguesn responsehat“the relatiorship betweerExcentusand Skupos
is a question ofactthatwill be exploredn discoveryandultimately determinedoy atrier of
fact[,]” thatdefining arelevantmarketis afactintensive inquirythatit haspleadarelevant
marketwith referenceo interchangeabilityandcrosselasticity,andthata single-brandnarket

existshere. Pl. Opp’n Skuposit5-12.In its view, by pleading aelevantmarket(the ShellFuel
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Rewardgobaccorewardsmarket)andalleging Excentusand Skupos‘control 100% ofthis
market,” SuccesSystemdasadequatelhallegedmonopolyandmarketpower.ld. at 13-14.

The Courtdisagrees.

“Monopoly power under 8 B2quiresof course somethinggreatethanmarketpower
under § 1."Eastman Kodakb04U.S.at481. “Monopoly power ighe powerto controlpricesor
excludecompetition” GenevaPharm, 386 F.3dat 500(citationomitted).“It canbe proven
directly throughevidenceof control overpricesor the exclusion of competition, drmay be
inferredfrom afirm’s largepercentagshareof therelevantmarket.”ld.

As discusse@bove, howeveSuccesSystemdasfailed to plausiblyallegea single-
brandrelevantmarket.While Succes$Systemsallegesthat “Excentusand Skupos’practices
haveharmedcompetitionin ShellFuelRewarddobaccarewardsmarket. . . [and]havedriven
pricesandfeesout of stepwith the broademarket” Am. Compl. § 114this conclusory
allegationis entitledto no weightandfails to provide the plausiblentittemento relief required
seelgbal, 556U.S.at679(“[A] court considering motionto dismisscanchoosedo begin by
identifying pleadingshat,because¢heyareno morethanconclusionsarenotentitledto the
assumption of truth.”)indeed,SuccessSystems’sargumentsegardingmonopolizatiorfail for
thesamereasonshatits arguments aboumarketpowerandtherelevantmarkethavefailed
above: theabsenc®f plausibleandactionableallegationsegarding Skupos’shareof the
relevantgenerakobaccorewardsmarket amarket,asdiscussedbove thatextenddar beyond
the ShellFuelRewardsprogram.See id(“While legal conclusionganprovide theframeworkof
acomplaint,they must be supported bgctualallegations.”)

Accordingly, Succes$Systems claim underSection2 of theShermarAct against

Skuposwill bedismissed.
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E. StateLaw Claims

Supplemental or pendajutrisdictionis amatterof discretion, not of rightSeeUnited
Mine Workersv. Gibbs 383U.S.715, 726 (1966). Undéederallaw, “district courtsmay
declineto exercisesupplementgurisdiction” if, asis thecasehere,“the district courthas
dismissedll claimsoverwhichit hasoriginal jurisdiction.” 28 U.S.C. § 1367(c)(3Jarnegie-
Mellon Univ. v. Cohill, 484 U.S. 343, 350 (1988)JW]hen thefederallaw claimshave dropped
out of thelawsuitin its early stagesandonly statelaw claimsremain,thefederalcourt should
declinetheexerciseof jurisdiction by dismissingthe casewithout prejudic€’).

Becausehe Courtwill dismissanyviablefederalclaim broughtagainstSkupos, the
Courtdeclinesto exercisesupplementgurisdiction overanyremainingstatelaw claim against
Skupos SeeKolari v. NewYorkPresbyteriarHosp, 455 F.3d 118, 12@d Cir. 2006)(“[I]n the
usualcasein which all federatlaw claimsareeliminatedbeforetrial, thebalanceof factors. . .
will pointtowarddecliningto exercisgurisdictionover theremainingstatelaw claims.”).

As aresult,SuccesSystems statelaw claim agairst Skuposwill bedismissed.

V. CONCLUSION

For the foregoingeasonskExcentus’smotionto dismissfor failure to stateaclaim orin
the alternativetransfervenueis GRANTED to theextentExcentus argueSuccessSystems
failed to stateaclaim; themotionis MOOT to the extentExcentuseekdo transfervenue.
Excentus’anotionto dismissfor lack of jurisdictionandimproper venués GRANTED.
Skupos’smotionto dismissfor failure to stateaclaimis GRANTED.

TheClerk of Courtis respectfullydirectedto closethis case
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SO ORDERED at Bridgeport, Connecticuthis 1stday of February 2020.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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