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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

DENNIS NICOTRA, PREMIERMOTOR
CARS,LLC, CUNNINGHAM GULLWING
GROUP,LLC,

Plaintiffs, No. 3:19¢v-818(VAB)

V.

FERRARIFINANCIAL SERVICES,INC.,
Defendant.

RULING AND ORDER ON MOTION TO TRANSER VENUE

DennisNicotra, PremierMotor Cars,LLC, andCunningtam Gullwing Group,LLC
(“Plaintiffs”) have suedFerrariFinancialServices)nc. (“Defendant’or “Ferrari Financiaf) over
thedepreciationn value oftwo antiquecars.Mr. Nicotraclaimsbreachof contractbreachof
the covenant of goofith andfair dealing,negligencebreachof fiduciary duty, violation of the
ConnecticuUnfair TradePracticesAct, and constructivarustunderConnecticustatelaw.
Defendannhow movego dismissthesestatelaw claimsor, in thealternative fransfervenue.

For thefollowing reasonsthemotionto transfervenueis GRANTED.

FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Allegations

DennisNicotra a Connecticutesidentis dlegedly amemberof two limited liability
companiesPremierMotor Cars,LLC (“Premier”) and CunninghanGullwing Group,LLC
(“Cunningham”). Compl.ECFNo. 1-111-3. FerrariFinancialis a corporatiomwith its
principalplaceof businessn New Jerseyld. 4.

On November 14, 201'Mr. Nicotra, Premier,CunninghamandFerrariFinancial

allegedlyenterednto asecurityagreemenin which FerrariFinancial‘agreedto extendaline of
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creditto Premierand CunninghamandPremierand Cunninghargranted’FerrariFinanciala
lienin certainautomobiles, includingnearly 20" centuryAlfa Romeoandamid-20" century
Ferrari Id. 19 5-6.

Thetwo carsallegedlywereappraisegandinspectedabout once gear.ld. I 7.As of
October27, 2017, theppraisedralueof theAlfa Romeowas$2,228,130 and theppraised
value of theFerrari was$1,787,5001d. 1 7-8. As of October22, 2018theappraisedalue of
the Alfa Romeowas$2,418,13@andtheappraisedialue of theFerrariwas$1,693,2671d. 1 9.
As of October 2018, botbarshadatotal appraised/alue of $4,111, 397d. The value
allegedlyremainedsteadythroughOctober2018.Id. § 10.

OnDecembern4, 2018Mr. Nicotraallegedlysigned dorbearanceagreementistedas
the “AuthorizedRepresentativef Borrower.”ld. § 11.0nthesameday,anindividuallistedas
the “AuthorizedRepresentativef FerrariFinancialServices)nc.” allegedlysigned thesame
forbearanceigreementld. Premierand Cunninghanarebothidentifiedas“Borrower.” Id. T 12.

Theforbearanceagreemenallegedlystateghat“the Borroweris in possessionf the
Alfa RomeoandtheFerrari;thatthe Borroweiis in defaultunderthe[securityagreement]that
thereis anoutstandindgpalancedue under th§securityagreementjandthatthe Borrower
requestgFerrariFinancia] forbearfrom exercisingts rightsunder thgsecurityagreement].’ld.
113.

Theforbearanceagreemenalsoallegedlyreferences consignmeragreementid.  14.
Eithertheforbearancegreemenbr the consignmenagreemenallegedlystateghatduring
FerrariFinancials possessioandcontrol of thewo cars,"“it will marketandattemptto sell the
automobilesandwill forbearfrom exercisingany of its rightsunder thdsecurityagreement]

with respecto the outstandingalance.’ld. Theforbearancegreementurtherallegedlystates



“that any proceed$rom thesaleof theAlfa Romeo or thé&errariwill beusedto satisfythe
Borrower’soutstandingbligationsunder thgsecurityagreementjandthatproceed®overthe
payoff would go to Premierand Cunningham.’ld. Duringtheforbearanceeriod,Ferrari
Financialwill allegedlyusereasonableffortsto sell thecarsfor “a pricethatis suficient to
payoffthe Outstandin®@alance.”ld.  15.Thecombinedappraised/aluesof thetwo cars
allegedly*were andaresignificantlymorethanthe outstandingalance.d.  16.

The consignmenagreemendllegedlydoes notdentify aborroweror lender,similarly to
theforbearancegreementld. § 18.FerrariFinancialis listedasthe “ConsigneeandMr.
Nicotraislistedasthe “Consignor.’1d.

OnDecemben4, 2018Mr. Nicotrasignedthe consignmeragreementid.  19.An
“Authorized Representativef FerrariFinancialServices)nc.” signedthe consignment
agreementhesameday.|d.

Onor aboutDecembel 4, 2018, botltarsweredeliveredto 250Sylvan Avenuein
EnglewoodCliffs, New Jerseytheaddresof FerrariFinancial Id. 1 21; 4.

FerrariFinancialallegedlydid notsell eithercar.Id. { 22.Nor did FerrariFinancial
allegedlyattemptto sell eithercarin acommerciallyreasonablenanner usereasonablefforts
during theforbearanceperiodto sell eithercar, or usereasonableffortsto sell eithercarduring
theforbearanceeriod“for apricesufficientto pay off the outstandinigalance.”ld. { 23.Ferrari
Financialallegedlyputin minimal, inexpensiveeffortsto sell thecar,none ofwhichwere
commerciallyreasonabldd. 1 25.

Commerciallyreasonablenethoddo sell thecarsallegedlywould include:marketing
andsellingthe carsseparatelyshowing the automobiles dealershipsandenteringthecarsin

“at leastthreemajorauctionsfor rareandcollectibleinvestment-grade automobile[s]d. 1 26.



Thetelemarketing andadvertisingefforts undertakerby FerrariFinancialallegedly
causedhetwo cars“significant negative publicity[,]"which FerrariFinancialallegedlyshould
have understoodd. T 28.Theallegedlylacklusterefforts“tarnishedthereputationof eachof
theseautomobilesandgreatlydiminishedandundermined thenarket’for each.d. { 29.

B. Procedural History

On May 28, 2019, Ferrari Financial removers ttase to federal couftliotice of
Removal, ECF No. 1 (May 28, 201%Bee als&tatement in Support of Removal, ECF No. 2
(May 28, 2019); Notice of Pending Mots., ECF No. 3 (May 28, 2008).originalComplaint
allegedbreach of contract, breach of covenant of good faitif@indealing, negligence, breach
of fiduciary duty, violation of the Connecticut Unfair Trade Practices Act 'EA"), and
constructive trust.

On July 3, 201%:-errari Financiatimely filed a motion to dismiss or transfer venue. Mot.
to Dismiss or Transfer Venue, ECF No. 12 (July 3, 2019) (“Mot. to Dismiss&alsdMem. in
Supportof Mot. to Dismiss ECF No. 13 (July 3, 2019) (“Def.’s Mem.”).

On August 23, 201®Rlaintiffs timelyfiled a memorandum in opposition. Mem. in Opp.,
ECF No. 16 (Aug. 23, 2019) (“Pls.’ Opp.”).

On September 6, 201Berrari Financiafiled a reply toPlaintiffs opposition. Reply,
ECF No. 17 (Sept. 6, 2019)¥ef.’s Reply”).

OnJanuary 14, 2020, the Court held a telephbearing orFerrari Financiaé motion
Minute Entry, ECF No33 (Jan. 14, 2020).

1. STANDARD OF REVIEW

A. Transfer Venue



Motions seeking to transfer venue based on forum selection clauses arecetifovagh
28 U.S.C. § 1404(a) and the doctrindarim non conveniensSection 1404(a) is merely a
codification of the doctrine dbrum non convenierfsr the subset of cases in which the
transferee forum is within the federal court system; in such cases, Congresplaeed the
traditional remedy of outright dismissal with transfétl. Marine Const. Co. v. U.S. Dist. Court
for W. Dist. of Texa$71 U.S. 49, 60 (2013). “[B]ecause both § 1404(a) antbtlhhen non
conveniensloctrine from which iterivesentail the same balanciug-interests standard, courts
should evaluate a forum-selection clause pointing to a nonfederal forum in thevagrine
they evaluate a forurselection clause point to a federal foruma.”at 61 (internal citations and
guotation marks omitted).

“When the parties have agreed to a valid forsetection clause, a district court should
ordinarily transfer the case to thedm specified in that clausdd. at 62;see id at 62 n.5 (“Our
analysis presupposes a contractually valid foeatection clause.”). “The ‘enforcement of valid
forum-selection clauses, bargained for by the parties, protects their legitinpatgaionsand
further vital interests of the justice systerd” at 63 (quotingstewart Org., Inc.v. Ricoh Corp.
487 U.S. 22, 33 (1988) (Kennedy, J., concurringgg also M/S Bremen v. Zapata Off-Shore
Co, 407 U.S. 1, 12-15 (1972) (holding that courts muse &iull effect” to “the legitimate
expectations of the parties, manifested in their freely negotiated agtebmepecifically
enforcing the forum clause” absent a showing that “enforcement would besoamaeée and
unjust, or that the clause was invalid for such reasons as fraud or overraching

“For that reason, and because the overarching consideration under § 1404(a) is whether a

transfer would promote ‘the interest of justice,” ‘a valid forum-selectianse [should be] given



controlling weightm all but the most exceptional case&tl. Maring, 571 U.S. at 63 (quoting
Stewart 487 U.S. at 33 (Kennedy, J., concurring)).

B. Motion to Dismiss

A complaint mustontaina “shortandplain statemenof theclaim showingthatthe
pleadeliis entitledto relief.” Fed.R. Civ. P.8(a).Any claimthatfails “to stateaclaim upon
whichrelief canbegrantedwill bedismissedFed.R. Civ. P.12(b)(6).In reviewinga
complaint under Rul&2(b)(6),a courtappliesa“plausibility standard guidedby “two working
principles.” Ashcroftv. Igbal, 556U.S.662, 678 (2009).

First, “[tlhreadbarerecitalsof theelementf acauseof action,supportedy mere
conclusorystatementsjo notsuffice.” Id.; seealsoBell Atl. Corp.v. Twombly 550U.S.544,
555 (2007)*“While acomplaintattackedoy aRule 12(b)(6)motionto dismissdoes nonheed
detailedfactualallegations . . aplaintiff's obligationto provide the ‘grounds’ of his
‘entitle[ment]to relief’ requiresmorethanlabelsandconclusionsandaformulaicrecitationof
theelementsf acauseof actionwill not do.”(internalcitationsomitted)).Second, “only a
complaintthatstatesa plausibleclaim for relief survives anotionto dismiss.”Igbal, 556U.S. at
679. Thus, the complaint musbhntain“factual amplification. . .to renderaclaim plausible.”
AristaRecordd LC v. Doe 3, 604 F.3d 110, 120 (2dir. 2010) (quotingrurkmenv. Ashcroft
589 F.3d 542, 54(d Cir. 2009)).

When reviewing a complaint under Federal Rule of Civil Procedure 12(th)é&ourt
takes all factual allegations in the complaint as tigieal, 556 U.S. at 67.8The court also views
the allegations in the light most favorable to the plaintiff and draws all inferenttes
plaintiff's favor. Cohen v. S.A.C. Trading Cor@.11 F.3d 353, 359 (2d Cir. 2013ge also York

v. Ass’n of the Bar of the City NfY, 286 F.3d 122, 125 (2d Cir. 20020n a motion to dismiss



for failure to state a claim, we construe the complaint in the light most favorabéeptaihtiff,
accepting the complaint’s allegations as true.”

A court considering anotionto dismissunder Rulel2(b)(6)generallylimits its review
“to thefactsasassertedvithin the fourcornersof thecomplaint,the documentattachedo the
complaintasexhibits,andany documentsncorporatedn the complainby reference.’McCarthy
v.Dun & BradstreetCorp., 482 F.3d 184, 19(@d Cir. 2007). A court, howevemayalso
consider'mattersof which judicial noticemay betaken”and“documentseitherin plaintiffs’
possessionr of which plaintiffs hadknowledge andeliedonin bringing suit.”Brassv. Am.
Film Techs.]nc., 987F.2d 142, 1502d Cir. 1993);Patrowiczv. TransamericadHomeFirst,Inc.,
359F. Supp. 2d 140, 14¢D. Conn. 2005).
1. DISCUSSION

A. Transfer of Venue Based on a Forum Selection Clause

“For theconveniencef partiesandwitnessesin theinterestof justice,adistrict court
maytransferanycivil actionto anyotherdistrict or divisionwhereit might havebeenbrought or
to anydistrict or divisionto which all partieshaveconsented.” 28 U.S.C. § 1404 (&)istrict
courts have broadiscretionin making determinations of convenience unlection1404(a)and
notions of convenience affigirnessareconsideren acaseby-casebasis.”D.H. Blair & Co.,
Inc. v. Gottdiener 462F.3d 95, 106(2d Cir. 2006)(citing In re Cuyahoga Equip. Corp980
F.2d 110, 1172d Cir. 1992);accordGottliebv. U.S.Sec.& Exch.Comm’n 723F. App’x 17, 19
(2d Cir. 2018).

To determinewvhethera forumselectionclauses presumptivelyenforceablecourts
examinethreefactors:(1) whetherthe clausewasreasonablyommunicatedo thepartyresisting

enforcement(2) whethertheclauseils mandatory opermissiveand(3) whethertheclaimsand



partiesinvolvedin the suitaresubjectto theforum selectionclause Martinezv. Bloomberg_P,
740 F.3d 211, 21{2d Cir. 2014) (quotingPhillips v. AudioActivelLtd. 494 F.3d 378, 38@d
Cir. 2007));seealsoF5 Capitalv. RBSSec.nc., 692 F. App’x 66, 6§2d Cir. 2017) (quoting
Martinez 740 F.3dat 217).1f theclausewasreasonablgommunicatedo thepartyresisting
enforcementhasmandatoryforce,andcoverstheclaimsandpartiesinvolvedin thesuit, the
clauseis presumptivelyenforceableMartinez 740 F.3cat 217 (quotingPhillips, 494F.3d at
383).

FerrariFinancialargueghattheforum selectionclausesn the Security,Forbearanceand
ConsignmenAgreementsequiresthis case’sransferto the United StatesDistrict Courtfor the
District of New JerseyDef.’'s Mem. at 22. Accordingto FerrariFinancial,theforum selection
clausesare clearandunambiguousandtheyaresetforth in themaintext of eachof the
Security,Forbearanceand ConsignmenAgreementg]” and“unequivocally providdor
exclusivejurisdictionin New Jersey.ld. at 24; seealsoEx. A - SecurityAgreementECF No.
12-1at9 (July 3, 2019]“THE BORROWERSUBMITS TO THE EXCLUSIVE
JURISDICTIONOF THE FEDERALAND STATECOURTIN NEW JERSEY. . .”) (“Secuity
Agmt’); Ex. B - Forbearancé&greementECFNo. 12-2at4 (July 3, 2019]“The Borrower
herebyconsentso theexclusivejurisdiction of any stateor federalcourtsituatedn Bergen
County,New Jersey. .."”) (“ForbearaceAgmt.”); Ex. B - ConsignmenfAgreemen{Ex. A of
Forbearancé&gmt.), ECFNo. 12-2 12 (July 11, 2019)4{l claimswill be venuedn Bergen
County,New Jersey”)(“ConsignmenAgmt”). Lastly, Defendantargueghat“Plaintiffs’ causes

of action. . .areall baseduponandarisesolelyfrom their contractuakelationshipwith [the



Defendant] specifically,therightsandobligations under th8ecurity,Forbearanceand
ConsignmenAgreements.’ld. at 25.

Plaintiffs makethreeargumentsFirst, theyarguethatthe Consignmermgreement
governs theurrentaction, Pls.” Oppat 13,andthatthe ConsignmenAgreemenidoes not
containa mandatoryorum selectionclausejd. at 12. Second, thegrguethat“[o]nly the LLC
plaintiffs executedhe Forbearancand Consignmenagreementsandthat“the individual
plaintiff [Mr. Nicotra]is not adefined'‘Borrower’ under the=orbearancé&greementandonly
theBorrowersignedthe Forbearancégreementnot DennisNicotraindividually.” Id. at 13.
Third, theyarguethatthe ConsignrantAgreementis permissive not mandatoryand“allows
claimsto be broughtn BergenCounty,New Jerseycourts[,]” andreadingthe Consignment
Agreementsrequiringexclusivity,like the Forbearancé&greemenforum selectionclause,
would be“duplicative andsuperfluousf the Consignmenigreemenis merelyapartof the
Forbearancé&greement.”ld. at 15.

In reply, Defendant notethatthe “Consignmenfgreementwhich wasexecutedasa
materialpartof andannexedo the Forbearancé&greementcontemplateshatall claimswill be
venuedn New Jerseyandis thus consistenwith the exclusivejurisdiction provisions of the
SecurityAgreement.’Def.’s Replyat 6. FurthermoreFerrariFinancialsubmitsthattheforum
selectionclausefoundin theForbearancé&greementapplies‘with regardto anyactionsclaims

disputes or proceedingslatingto this Forbearancé&greementthe SecurityAgreementpr any



documendeliveredhereunder oin connectiorherewith” including the Consignment

Agreementld. (emphasisn theoriginal).
The Courtagrees
Therearethreerelevantforum selectionclausesThefirst, the SecurityAgreement

states:

Section 17. Consent to Jurisdiction. THE BORROWERSUBMITS
TO THE EXCLUSIVE JURISDICTIONOFTHE FEDERALAND
STATE COURT IN NEW JERSEY FOR THE PURPOSESOF
ALL LEGAL PROCEEDINGS ARISING OUT OF OR
RELATING TO THISAGREEMENTOR THE TRANSACTIONS
CONTEMPLATEDHEREBY.

SecurityAgmt. at 9 (emphasisn the original).Mr. Nicotrasignedthis agreemenbn November
14, 201 threetimes,asa memberof Premier asamemberof Cunninghamandin his
individual capacityasa guarantond. at 10. Ncola Boschettisignedtheagreementor Ferrari
FinancialastheManagingDirector.

Thesecond, th&orbearanc&greementstates:

9. JURISDICTION. The Borrower hereby consentsto the
exclusivgurisdictionof anystateor federalcourtsituatedn Bergen
County, New Jersey,and waives any objection basedon lack of
personajurisdiction,improper venue dorum nonconvenienswith
regardio anyacions,claims,disputes or proceedingslatingto this
Forbearancé&greementthe SecurityAgreementor any document
deliveredhereunder om connectionherewith,or any transaction
arising from or connectedo any of the foregoing. The Borrower
waives personalservice of any and all process uporthem, and
consento all suchserviceof processnadeby mail or by messenger
directedto Borrower.Nothinghereinshallaffectthe Lender’sright
to serve processin any mannerpermitted by law, or limit the
Lender’'sright to bring proceedingsggainstthe Borroweror any of
his property or assetsin the competentcourts of any other
jurisdiction or jurisdictions.

Forbearanc&gmt. at4 (emphasisn theoriginal). Mr. Nicotrasignedthis asa“member”on the

signaturdine reading “AuthorizedRepresentativef Borrower,” onDecembei4, 2018Id. at 8.

10



Mr. Boschettisignedthe Agreementasthe AuthorizedRepresentativef FerrariFinancialon the
samedate
Thethird, Exhibit A ofthe Forbearancé&greementtheVehicle ConsignmenandSales
Agreementstates:
12. In the evert formal litigation is required, the prevailingarty
shall be entitled to recoverreasonableattorney’sfees and costs
incurred.The Consignorand Consignedierebywaivetheir right to
trial. New JerseyLaw will applyandall claimswill be venuedn
BergenCounty,New Jeisey.
ConsignmenAgmt. I 12.Both Mr. NicotraandMr. Boschettisignedthe Consignment
Agreemenbn December4, 2018Id. Mr. Nicotrasignedasthe AuthorizedRepresentativef
the Consignorandlisted histitle as“Member’ Id. Mr. Boschettisignedasthe Authorized
Representativef FerrariFinancialandlisted histitle as“ManagingDirector”” I1d.
A designatiorof New Jerseyasthe venuavasconsistenthroughall threedocumentsand
Mr. Nicotra,in somecapacity signedeachone ofthem.Venuein New Jerseythusis proper,
under whichevergreemenir. Nicotrabringsthecase.

“[FJorum selectionclausesareprimafacievalid and should beenforcedunless
enforcements shownby theresistingpartyto be unreasonable under ttiecumstances[.]Magi
XXI, Inc. v. Statodella Citta del Vaticanq 714 F.3d 714, 720-22d Cir. 2013).“A forum
selectionclauses viewedasmandatory Wenit confersexclusivejurisdiction on thedesignated

forum or incorporate®bligatoryvenuelanguage.’Phillips, 494 F.3dat 286 (affirming district

court’sfinding that“any legal proceedingshatmayariseout of [theagreementareto be

11



broughtin England asmandatory”). Applyinghe four-parttestpreviously outlined, the Court
determineghatthe proper venuis New Jersey.

Thefirst elementasks‘whethertheclausewasreasonablgommunicatedo theparty
resistingenforcement.’Magi XXI, Inc., 714 F.3dat 721 (quotingPhillips, 494 F.3cat 383-84)).
Here,thelanguageof theforum selectionclauseappearedhn capitallettersin the Security
Agreementandalsoappearedn the Forbearancé&greemeniaswell asthe Consignment
Agreemat. Mr. Nicotradoes noaippeato contesthattheclausesverereasonably
communicatedPls.” Opp.at 14.Rather,he contendthatthelanguageof the Consignment
Agreementcontrolsandthatlanguagas permissiveld. In doing so, h@emphasizethesecond
element.

Thesecondelementasks‘whetherthe partiesarerequiredto bring any disputeto the
designatedorum or simply permittedto do so”to determindf theclauseis mandatoryor
permissivePhillips, 494 F.3dat 383.“A mandatoy forum selectionclausegrantsexclusive
jurisdictionto aselectedorum, while apermissivdorum selectionclauseonly reflectsthe
contractingparties’consento resolve disputes acertainforum, but does notequirethat
disputes beesolvedn thatforum.” Macsteelintern. USACorp.v. M/V Larch Arrow, her
engines, boileretc, 354F. App’x 537, 5392d Cir. 2009)(finding thatthe phraséto be” within
aforum selectionclausemadeit mandatory)seealsoCentral National-Gottesmaic. v. M.V.
“GERTRUDEOLDENDORFF", 204F. Supp. 2d 67%S.D.N.Y.2004)(the phrasé'to be
decided"wasmandatory.

BecauseMir. Nicotraargueghattheforum selectionclausedoes not applyo him andthat
his claimsariseout of the Consignmem{greementthe Courwill considewhethertheforum

selectionclausein the Consignmenigreemenis mandatory opermissiveThe Consignment

12



Agreemenstatedthat“New Jerseylaw will applyandall claimswill be venuedn Bergen
County,New Jersey."ConsignmenfAgmt.  12.In contrasto theword “may” which*“is
unambiguously permissivegartiesusedtheverb“will be.” GreatNorthernins. Co.,v. BMW of
North Am.,Inc., No. 15cv-00416(VAB), 2018WL 1472513at*7 (D. Conn.Mar. 25, 2018).

Plaintiff reliesheavily on Boutari to statethatthis forum selectionclauses permissive
ratherthanmandatoryln Boutari, however, théorum selectionclausespecifiedonly
jurisdictionanddid notmentionvenue. 22 F.3dt52 (“This Agreemenshallbegovernedand
construedaccordingo the Laws of Greece Any disputearisingbetweerthe partieshereunder
shallcomewithin thejurisdiction of thecompetentGreekCourts,specificallyof the Thessaloniki
Courts.”).Plaintiff compareghe phraséwill be venuedto the useof “shall” in theBoutari
agreementPIs.” Opp.at 14 (quotingBoutari, 22 F.3dat 52).In doing so Plaintiff neglectshe
importance of thenclusionof not only aclausespecifyingjurisdiction, butalsovenue.

This casemorecloselyresemblesewardv. Devine 888 F.2d 9572d Cir. 1989).There,
two of thethreedocumentsatissuespecifiedboth venueandjurisdiction.Id. at 962. The
plaintiffs arguel thattheforum selectionclausesmerelyidentif[ied] the Supreme Couim
DelawareCountyasan appropriatdorum for actionsarisingout of theinterpretationor
executionof thepertinentagreementdyut do notimit venue ojjurisdictionexclusivelyto that
court.”Id. at 962 (Thetwo agreementthatspecifiedjurisdictionandvenueselectedelaware
County“for all legalmattersanddisputesarisingfrom theexecutionof th[eselagreement][s]).
The Court, however, founthat“that [the] agreementplainly providedthatvenuewasto be
limited solelyto thestatecourtin DelawareCounty.”Id.

Here,all threeagreementslainly identify New Jerseyasthe venueThatthe othertwo

previouslysignedagreementierecontainedorum selectionclauseswith perhapstronger

13



languagdimiting venueto New Jer®y furthercorroborateshatthe venuef New Jerseyis
mandatory: SeealsoBensev. InterstateBatterySystenof America,Inc., 683 F.2d 718, 72@d
Cir. 1982)(decliningto adoptaninterpretationof aforum selectionclausewhich “would render
theforum selectionclausemeaningless’)

The Courtnextconsiderswhetherthe claimsandpartiesinvolvedin the suitaresubject
to theforum selectionclause.”Phillips, 888 F.2dat 962.Mr. Nicotraargueghat(1) asan
individual he“is not a definedBorrower’ under thd=orbearancé&greementandonly the
Borrowersignedthe Forbearancé&greement[;”;(2) thathesignedthe Consignmenmgreement
“as ‘AuthorizedRepresentativef Consignor'with thetitle of ‘member’;and(3) “[o]nly the
LLC plaintiffs executedhe Forbearancand Consignmenagreements.PIl. Opp. at 13.

“[W]here theallegedconduct of nonpartigs closelyrelatedto thecontractual
relationship, aangeof transactiorparticipantspartiesandnonparties, shouldenefitfrom and
be subjectto theforum selectionclauses.’Magi XXI, Inc. 714 F.3dat 723 (quotingHolland Am.
Linev. WartsilaN. Am.,Inc., 485 F.3d 450, 456 (91dir. 2007)).To enforceaforum selection
clauseagainst a nosignatory,‘the relationshipbetweernthe nonsignatoryandthat(latter)
signatory must bsufficiently closethatthe non-signatory’snforcemenof theforum selection
clauseis ‘foreseeableto the signatoryagainswwhomthe non-signatorwishesto enforcethe
forum selectionclause.”ld.

Although theconversesituationexistshere,the reasoning and outconseapplicdle. Mr.
Nicotracannot distanckimselffrom theagreementberead,signed,andenterednto onbehalf
of otherentities.Mr. Nicotraknew ofthetermsof all threeagreementgshenhesignedfor the

LLCs andwasunderstoodo be“the source of the contcaual authority grantedto theLLCs in

1 Mr. Nicotra concedes that the “Forbearance Agreement forum selection clataieerclusivity language that
would make New Jersey the mandatory forum for claims.” PI. Opp. at 15.

14



theagreementdMagi XXI, Inc. 714 F.3dat 724;SeealsoRecurrentCapital Bridge Fund, LLC
v.ISRSys.and Sensors Corp875F. Supp. 2d 297, 30{(5.D.N.Y.2012)(“A nonpartyto a
contractmaybe subjectto its forum selectionclauseif the nonpartyis so‘closelyrelated’to
eitherthepartiesto thecontractor thecontractdisputeitself thatenforcemenbf theclause
againstthe nonpartyis foreseeable).

Thestrict standardor binding a norpartyto aforum selectionclauserequiresthat“the
party must becloselyrelated’to the disputesuchthatit becomesforeseeablethatit will be
bound.”Miller v. Mercuria Energy Tradinglnc., 291F. Supp. 3d 509, 52@.D.N.Y.2018).
Here,it is “foreseeale” thatMr. Nicotrahimselfand not just thentitieson whosebehalfhe
signedwould be boundby theforum selectionclause SeeFirefly Equities,LLC v. Ultimate
Combustion C.736F. Supp. 2d 797, 80(5.D.N.Y.2010)(“Basedon thefactthat Staroselky
himselfsignedtheMOU (albeitin hisrepresentativeatherthanindividual capacity),it was— or
should havdeen-foreseeabléo him thattheclausemight haveapplicationto disputesarising
underthatagreementhatalsoinvolved him.{citationomitted); seealso Southridge Partnei$
Ltd. Partnerships. SNDAuto Group,Inc., No. 3:17<v-1925(KAD), 2019WL 6936727(D.
Conn.Dec.19, 2019) (finding théorum selectionclauseenforceableagainstadefendanthat
servedaschairmanof the board o€CEOat all relevanttimesandsignedanagreemenin his
capacityasCEOQO) Indeedjf Mr. Nicotraclaimsnotto be apartyto theseagreementst is
unclearhis entittemento relief. Cf. Hillside Metro Assoc.L.LC v. JPMOrganChase Bank, Nat.

Ass’n 747 F.3d 44, 4@d Cir. 2014)(A contractuatemedyrequiresa contractuakelationship;

15



athird partybeneficiarystatusrequiresthe contractterms*c learly evidence ] anintentto
permitenforcemenby thethird party’ in question.”(citationomitted)).

Finally, the Court turngo whetherMr. Nicotra“hasrebuttedthe presumption of
enforceabilityby making asufficiently strongshowingthat‘enforcementvould be unreasonable
or unjust, othattheclausewasinvalid for suchreasonssfraud or overreaching.”Phillips, 494
F.3dat 383-84 (quotindBremen 407U.S.at 15)). Nothingin this recordsuggestshatit would
be unreasonable or unjustenforcetheforum selection clausehere As aresult,the Courineed
not considethis element.

Accordingly, havingdeterminedhatthe proper venuis New Jerseythe motionto
transfervenueto the United State<District Courtfor theDistrict of New Jerseywill be
GRANTED.? All other pending motionspecificallyDefendant’smotionto dismiss,are
DENIED, withoutprejudice.

V. CONCLUSION

For theforegoingreasonsthemotionfor transferof venues GRANTED.

TheClerk of the Couris respectfullyrequestedo transferthis caseto the United States
District Courtfor theDistrict of New Jersey.

SO ORDERED at Bridgeport, Connecticuthis 15th dayof January2020.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATESDISTRICTJUDGE

2 Becausehe Courthasdeterminedhatvenuein this districtis improper, the Courtneednot anddoesnot address
themotionto dismiss SeeHeadquarter€Corp.v. Ringsidenc., 928F. Supp.2d 735,742 (S.D.N.Y.2013)(noting
thatit would be “prudentfor the Courtto addresshe motionto transfervente first” wheremotionto dismisscould
effectivelybe decidedby thetransfereeourt) Minnettev. TimeWarner, 997F.2d1023,1026 (2d Cir. 1993)
(“Whetherdismissalbr transferis appropriatdies within the sounddiscretionof thedistrict court.”).
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