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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

PATRICK WALSH,
Plaintiff,
V. No. 3:19¢v-980(JAM)

DR. JOSEPH COLEMANEet al,
Defendants

ORDER DENYING MOTION TO DISMISSAND GRANTING IN PART MOTION FOR
LEAVE TO AMEND COMPLAINT

Plaintiff Patrick Walsh is a sentenced prisoimethe custody of the Connecticut
Department of CorrectiorfDOC’). Walsh hadiled this lawsuitpro sealleging a number of
violations of his rights by the DOC and numerous state prison officials arising froraltbged
failure to accommodate his requests for sirgglibstatus and for special facility transport
arrangements when it is necessary for torteave his prison facility for medical or legal
reasons

In my initial revieworder, | allowed Walsh’s claims to proceed against defendants Cook
and Barone in their official capacities on theory that they have failed to provideeasonable
accommodtion for his disabilities undeéhe Americans with Disabilities Act (“ADA”), 42
U.S.C. 88 12131t seq.and the Rehabilitation Act, 29 U.S.C. § #4eqNow Cook and
Barone move to dismiss those claims. Because | find that \Watshlleged a plausible clafor
failure to accommodatender the ADA and the Rehabilitation Act, | will deny the motion to
dismiss.

In addition, Walsh moves for leave to amend his complaint for a second time. Walsh’s
proposed second amended complaint adds new parties who were previously disestsed,

claims under the Eighth Amendment, adds equal protection and due process claims brought
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under the Fourteenth Amendment, and adds claims for money damages for the allegedsviolati
of the constitution, ADA, ad Rehabilitation Act. | conclude that Walsh’s new claims are each
futile except for his claim against the DOC for money damages under the Rathabiktct.
Accordingly, 1 will grantWalsh’s motion for leave to filbis second amended complaint only to
theextent it adds a claim for money damages against the DOC under the Rehabilitation Ac
BACKGROUND

Walsh’s claims arise from his confinement at the MacDowyallker Correctional
Institution (“MWCI”). Hefiled aninitial complaintin June 2019, alleging claims under the
Eighth Amendmenthe ADA, andtheRehabilitation Act against the following defendants: DOC
CommissioneRollin Cook; MWCI Wardens Carol Chapdelaine and William Mulligan; Deputy
Warden Gerald Hines; Ddoseph Coleman; and DOC Health and Addiction Services Head
Colleen Gallagher. Doc. #In July 2019, | issued an initial review order dismissing the Eighth
Amendment claims and allowing the ADA and Rehabilitation Act claims to proceedtiyain
of the cefendants—-Cook and Mulligan—n their official capacities onlfor injunctive relief
Doc. #8;Walsh v. Colemar2019 WL 3231194 (D. Conn. 2019).

Walsh therfiled an amended complaias of right pursuant to Fed. R. Civ. P.th&t
namel the same defendants lbatalso included two more defendants: the DOC lanstine
Barone (the current warden MWCI), who is sued in her official capacity only. Doc. #9. In my
initial review order ®Walsh’s amended complaint issued in December 20d8ce again
dismissed Walsh’s Eighth Amendment claims, while allowing Walsh’s ADA and Higduadm
Act claims to proceed, this time against only Cook and Barone, who had replaced Mulligan as

warden ofMWCI. Doc. #10;Walsh v. Colemar2019 WL 6529825, at *9 (D. Conn. 2019).
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The following facts are derived from the allegations in the amended complain##®oc
and are accepted as true only for purposes of this ri8ecause the factual allegations in
Walsh'’s first amended complaint are described at length in my initial review bedsume the
parties’ familiarity with the facts referenced in that order and brigfly summarize them here.
SeeWalsh 2019 WL 6529825, at *1-7.

Prior to his incarceration, Walsh was diagnosed with Pcsimatic Stress Disorder
(“PTSD”), depression, anxiety, mixed personality disorder, episodic alcohol abuse, and
dysthymic disorder, and had been hospitalized and treated with various psychiatratioreslic
Doc. #9 at 45 (19 1416). Walsh wasarrested and admitted into DOC custody in August 1995,
at which timehe was evaluated by mental health personnel who incorporated his written medical
history into his medical history filéd. at 6 (11 2L-23).In June 1999, Walsh was found guilty of
murder and was later sentenced to @&&r term of imprisonmenibid. ( 24). AlthoughNalsh
was regularly seen by DOC mental health staff and was prescribed numerows psgishiatric
medicaionsearly in his incarceratiqrirom 2003 to 2016 he did not receive any evaluation or
treatment by mental health staff for his chronic conditions, and he wasasctibed any
medicationslbid. (11 2526).

Walsh details extensive outreach to DOC leadedsmental health staff, beginning in
August 2016, seeking single-cell status to address his worsening mental health symptms sinc
hetransferedto MWCI in 2013.d. at 710 (f]128-44).His initial outreach included letters to

thenwarden Carol ChapdelairmadthenCommissioner of Correction Scott Semple, inmate

! Because defendants’ motion to dismiss was filed against Walsh'’s first amemagldiat, this background section
refers to allegations in that amended complaint. With limited exceptions noteddadtiorof this rulingthat
addressethe motion for leave to file a second amended complaint, there are no matieniahdes between the
allegations in Walsh'’s first amended complaint and proposed second amended complaint.
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requests t@r. Joseph Coleman, and two Requests for Reasonable Accommodations (“RRAS”).
Id. at 210 (1129-44).

Much of this correspondence went unanswered, biairch 2017 Walsh was approved
for “temporary single-cell status” for one to four months based on Dr. Coleman’s
recommendationavhich also statethat there were no clinical reasons for permanent sicgjle-
statusld. at 711 (11 31-44). That same month, Walsh also filed his third RRA, requesting that
he receive “[f]acility transport to and from [c]ourt and/or medical trip€ase of his mental
health conditiong.Id. at 10 (] 43)Walsh hasancelled two scheduled medical appointments at
the UConn Health Center due to increased anxiety over traveling in a Central Tiatisport
Unit (“CTU”) van and prolonged confinement in holding catlsat 2829 (f 109)

While temporarily in singleell status, Walsh continued to advocate for extended or
permanensingle-cell status and facility transport, but these requests were denied, lahtsWa
temporary singleell statusexpiredafter three monthim June 2017d. at 1214 (114758). In
July 2017, Walsh filed a grievance and an ADA appeal contesting the revocation of his single
cell statusld. at 15 ( 60, 62).

As part of his ADA appeal, Walsh underwent an “Initial Psychiatric Evaluabgn”

Nurse Lea Pannellanet with Gallagher, and underwent a “Psychiatric Consultation” with Dr.
Sohrab Zahedid. at 15-17 (161-67). Walsh expressed frustratiovith Dr. Zahedi’s evaluation
and recommendatis, which focused on medication treatmehtd have done little to improve

his symptomsld. at 16-1§1167-71). Dr. Zahedi agreed with Walsh that his risk of aggression

2 “Facility transport” provides a prisoner with a “direct and private ridefifithe facility to a court or medical
appointment, in contrast ©TU trarsport, which involves group transportation of numerous inmates. Doc. #9 at 10
n.2.

4
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would be improved through single-cell status, although he opined that selgsatus “would
do little to improve symptoms associated with his psychiatric conditidnat 1617 (67).

In December 2017, Gallagher recommended that a treatment plan be developed for
Walsh “that addresses the need for alternative therapies” as well as the medic¢atien op
suggested by Dr. Zahedi, and that Walsh be placed on sielyjtatus until his treatment plan
was devisedd. at 1819 ( 73) But Walsh was not placed on single-cell status, and his
condition continued to worsethid.

An initial “Mental Health Interdisciplinary Treatment Plan” was developei\falsh
later that monthibid. (T 76). The plan articulated Walsh’s diagnoses as severe anxiety disorder,
PTSD, and Anti-Social Personality Disorder, and listed the lack of solitude amglacll as
“Obstacles to Treatmentlbid. It recommended “a safe place where [Walsh] can work on
reducing symptoms of anxiety andntinue with somatic treatmentliid. The plan stated that
Walsh was willing to take medication and would continuesefacility-provided programs.

Ibid. Walsh agreed with the statements in the treatmentgpldrsigned itld. at 1920 (1 77).
However Dr. Coleman subsequently marked that plan a “draft” and altered Walsh’s diagnosis
and treatment plan, which Walsh refused to didimat 20(1 7879); see also idat 2 (1 85).

In early 2018, Walsh retained Dr. Andrew Meisler, an expert in clinical and forensic
psychology, to evaluate hirtd. at 24 (1 96). Dr. Meisler diagnosed Walsh with chronic and
severe PTSD, recurrent major depressive disorder, and, likely, bipolar distraes4 (1 97)

Dr. Meisler opined, “with a reasonable degree of psychological certaintyjrigk-sell status is

a reasonable accommodation for [Walsh’s] conditidimid.

3Page 25 in Walsh’s amended complaint was scanned out of order, so the citationsitorgzegs throughout this
ruling refer to the pagination generated by ECF.
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In May 2018, WalshpsychiatristDr. Burns, and an attorney from the Centicut
Attorney General’s Officagreed that Dr. Burns woustiminister a “comprehensive psychiatric
evaluation’ but although Dr. Burns reviewed Walsh’s mental health file, he did not administer
the evaluationld. at 2621 (1 8183).

As Walsh still dd not have an active treatment plan as of September 2018, Milna Rosario
of the MWCI's Mental Health and Addiction Servicdsveloped onet Gallagher’s instructign
thatcorrectly listed Walsh’s diagnoses, goalsd objectivesand stated, “Custody will provide
[Walsh] with permanent [singleell status].”ld. at21-22, 29(1185-86, 109. Walsh agreed with
this plan and signed off on Id. at 22 (1 86). But unbeknownst to Walgh, Coleman directed
Rosario to amend the plan to state that Walsh “has not been promised, approved or authorized
for permanent singleell status with the creation of this treatment plaah.’at 2223 ( 88).

Due to worsening psychiatric symptoms, Walsh began another trial prescription of
psychotropic medication in January 2019, which had little effect on his condiiti@t.23
(1 92). He also reached out to Warden Mulligan, verbally and through letters, about his
unaddressed requests for singédl status and facilityransportsid. at 23 (1 89-92 Mulligan
responded in February 2019 that his sirggé-statuhad beeronly temporary, and that an
addendum to the treatment plawhich Walsh was unaware-efindicated he was not approved
or authorized for permanent singleH statusld. at 2324 (11 93)When Walsh verbally
inquired about Mulligan’s reply letter in March of 2019, Mulligan told him that he has “never
been a problem,” and dismissed Walsh'’s concédnat 27 (1 103).

Walsh continues to suffer due to hiental health disability antie environmental stress
of being in a double cell and the anxiety relating to anticipated CTU llipest. 28( 105). But

the DOC will not grant Walsh permanent singtdl status or facility transport despite his
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repeated requests, ongoipgychiatricissues, and compliance with his operative treatment plan.
Id. at 2829 (1 109).

Following my initial review orderthe two remaining defendants—Barone and Cook—
filed a motion to dismiss Walsh’s ADA and Rehabilitation Act claims for failure to atek@m
upon which relief can be granted in February 2020. Doc. #20. Walsh filed his opposition to that
motion in April 2020. Doc. #23.

In addition, on June 1, 202@hile the fully briefed motion to dismiss was still pending
and discovery was set to clo¥®alsh filed a motion for leave to file a second amended
complaint toadd new claims and new parti€ocs. #24; #24- (proposed second amended
complaint)* Defendants oppose this motion on the grounds that the new claims would be futile,
thatWalsh has failed to demonstrate any good cause or reason for the delay in filingidris mot
for leave to amend, artiatallowing such action now would be prejudicial to the defendants.
Doc. #27. Walsh has filed a reply. Doc. #28.

DISCUSSION

Defendants’ notion to dismiss

When considering motionto dismissunder Rule 12(b)(6), a court must accept as true all
factual matters alleged in a complaint, although a complaint may not surviveitréeges
enough non-conclusory facts to state plausible grounds for ®éiefe.g, Ashcroft v. Igbal556
U.S. 662, 678 (2009). As the Supreme Court has explained, this “plausibility” requirement is

“not akin to a probability requirement,” but it “asks for more than a sheer pogsibdita

4 BecauseNalshwas a prisoner at the time that he fileid motion, he is entitled to the benefit of the prison mailbox
rule. See Heckerman v. NYS Div. of Pardlél F. Appx 48, 49 (2d Cir. 2012). Accordingly, Walsh’s motign
deemed as filedroJune 1, 2020ather than June 4, 2020, which was the ilayasdocketed by the Clerk’s Office

7
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defendant has acted unlawfullydid. In other words, a valid claim for relief must cross “the line
between possibility and plausibilityBell Atlantic Corp. v. Twombjyp50 U.S. 544, 557 (2007).

If the plaintiff is proceedingro se the allegations of the complaint must be read liberally
to raise the strongest arguments that they suggestracy v. Freshwater623 F.3d 90, 101-02
(2d Cir. 2010). Notwithstanding the rule of liberal interpretation pfoasecomplaint, a
complaint may not survive dismissal if its factual allegations do not meet the basicifigusib
standardSee, e.gFowlkes v. Ironworkers Local 4090 F.3d 378, 387 (2d Cir. 2015).

The Second Circuit has explained that in order to estabpsima facieviolation under
the ADA andRehabilitation Act, a plaintiff musthow that (1) “he is a qualified individual with
a disability”; (2) “[the defendant] is an entity subject to the acts”; andn@was denied the
opportunity to participate in or benefit from [the defendant’s] services, prograrstj\oties or
[the defendant] otherwise discriminated against him by reason of his disabiMyight v. New
York State Depof Corr., 831 F.3d 64, 72 (2d Cir. 2016hternal citation omitted)For the
purpose of their motion to dismiss, defendants do not contest that Walsh is a qualified individual
under the first prong or that defendants are subject to the acts under the secorfsiegfdng.
#20-1 at 10.

There are “three available theories” of discrimination that can be used toststhbli
third prong of an ADA and &habilitationAct claim: “(1) intentional discrimination (disparate
treatment); (2) disparate impact; and (3) failure to make a reasonable accoibmbBatton v.

Goad, 591 F.3d 37, 43 (2d Cir. 200%ee alsol'sombanidc v. W. Haven Fire Dép 352 F.3d

5| evaluate Walsh’s ADA and Rehabilitation Act claims using the same analysisbahay do not implicate the
subtle distinctions between the statutes, although as discussed below the iayaifaliimages may vary between

the statutesSeeWright, 831F.3d at 72 (“Because the standards under both statutes are generally the same and th
subtle distinctions between the statutes are not implicated in this case, we treatinldémthe two statutes
identically.”) (internal quotations omitted).
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565, 573 (2d Cir. 2003) (explaining that the ADA requires covered entities to make “reasonable
accommodations in order to provide qualified individuals with an equal opportunity to receive
benefits from or to participaia programs run by such entities(tjtations omittedl

Walsh brings his claims under a failumeaccommodate theory of liabilityValsh 2019
WL 6529825, at *9. Walsh claims that his disability (his numerous mental health conditions)
prevents him from accessing medical services without single-cell statuslarichesportAs a
result,when defendants declined to provide him with single-cell status and solo transport when it
was necessary for him to leave his prison facility for medical reasonsh Wass“denied access
to, and excluded from receiving the benefits of medical services.” Doc. #9 at 35 (31)120-

Defendants make three piny arguments in support of their motion to dismiss for
failure to state a claim under the ADA aRdhabilitation Act. Firsttheyargue that Walsh'’s
claim “revolves around a disagreement in the course of his mental health tt¢aametecause
Walsh fails to allege “that he has been treated differently due to his mentaldogalitions,”
his ADA and RehabilitationAct claims should be dismissed. Doc. #20-1 at 10.

It is true that the ADAandRehabilitation Acido not “appl[y] to claims regarding the
quality of mental health services\ifaccharulo v. N.YState Deft of Corr. Servs.2010 WL
2899751, at *2 (S.D.N.Y. 2010), unless the provigdied “on factors that are unrelated to, and
thus improper to consideration of the inquiry in questioMl§Gugan v. Aldand@ernier, 752
F.3d 224, 234 (2d Cir. 2014internal quotation omitted)f Walshhadbrought his clainonly
under an intentional discrimination theory of liability, resting solely on his disagntevitd the
particular mental health services he has receivaight well agree withdefendants’ argument
for dismissal. This is because under an intentional discrimination theory, Walsh would need t

plausibly allege not only that he was denied access to services in the form otslhgiatus
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andsolo transport, but also that he was treated differently and denied those servifeslgpec
because olfiis disability.See Mercado v. Dé&pof Corr., 2018 WL 2390139, at *11 (D. Conn.
2018);see alsaCordero v. Semp]é96 F. App’x 44, 45 (2d Cir. 2@} (affirming the dismissal

of an ADA claim by a prisoner suffering from HIV and mental disorders who sought a séfigle ¢
because the prisoner “did not allege that his conditions prevented him from pngcipany
programs or activities”)Elbert v.N.Y. State Dep’t of Corr. Seryg51 F. Supp. 2d 590, 595
(S.D.N.Y. 2010) (“Courts routinely dismiss ADA suits by disabled inmates that allege
inadequate medic#leatment, but do not allege that the inmate was treated differentlysieexiau
his or herdisability.”).

But Walsh brings his claim under a failueaccommodate theory. Walsh is fuast
claiming that he was denied access to prison services of single-cell statusoarahspiort;
rather,he claims thasingle-cell status and solo transport are the accommodations he seeks so
that he can access medical services notwithstanding his disability. Forplaéeing purposes, |
cannot rule out that single-cell status or solo transports constitute accommodatmmrpbdses
of the ADA and Rehabilitation Ad¢hat are necessary for Walsh to access his mental health
servicesas he alleged herefore, | willdeny defendants’ motion to dismiss to the extent it is
based on the argumethiat Walsh'’s clainarisesonly from his disagreement with the particular
medical treatment he has received.

Second, dfendants argue that Walsh'’s allegations “fail to reveal that he was excluded
from, or denied the opportunity to participate in or benefit from, any program, serviceyity acti
offered by the defendants” because his complaint makes clear he was able to obtahanddi
mental healttservices. Doc. #20-1 at 14-16. In other words, despite the denial of his request for

accommodations in the form of single-cell status and solo trandpéetidants argue that Walsh

10
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was not actually excluded from receiving medical services becausedi$ddigity or their
failure to accommodate his disability

The Second Circuit has explained thatreasonable accommodatioeed not be perfect
or the one most strongly preferred by the plaintiff, but it still must be effectiveght, 831
F.3d at 72¢leaned up). “In examining [a reasonable accommodation] claim, we ask whether a
plaintiff with disabilities as a practical matter was denied meaningful acceswites,
programs or activities to which he or she was legally entitledd” (internal queation omitted.

It is evident from theamended complaint that Walsh has received some medical and
mental health services. But whether denying Walsh reasonable accommodation afedingle-
status and direct transport has deprived him of “meaningful access” to prisoeséowichich
he is legally entied is a factual question inappropri&te meto resolve at the pleading stage.
SeeNoll v. Int'l Bus. Machs. Corp 787 F.3d 89, 94 (2d Cir. 2015) (explaining that determining
the “reasonableness of an accommodation is ssfatific question that ofteamust be resolved
by a factfinder.”) ¢leaned up

For example, defendants point out that Walsh was not wholly denied medical care, and
that it was Walsh who cancelled external medical appointments. Doc. #t2[516. But
Walsh’s claim is that his menthealth conditions render him unable to use group transport and
his double-cell gave him anxiety, which is why he cdeddhose appointments. Doc. #9 at 28-

29 (1 109).

Accordingly, 1 will deny defendants’ motion to dismisghe extenit seels dismissal on
theground that Walsh had meaningful access to medical services notwithstanding the denial of
permanent single-cell status and solo transport. At this pleading stage, Walshib@stwff

alleged that he has been deprived meaningful access to medical services hétheasdonable

11
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accommodation of solo transport and singgdl-statusMy conclusion in this respect is without
prejudice tareconsideration of this issue on a summary judgment or trial record.

Third, Defendants argue “[e]ven if the Court finds that the plaintiff has plausieged
the denial of somprogram, service, or activity due to the defendants’ denial of the plantiff’
requests, hetill cannot maintain his reasonable accommodation claim as the plaintiff
requesteciccommodations are simply not reasonable, especially in the prison context.” Doc.
#20-1 at 17. Defendants then discuss at length how any accommodation of Walsh with single-
cell stdaus or solo transportation is unreasonable under the bstaimg frameworkior ADA
andRehabilitation Acttlaims in the prison contextltimately urging that prison officials
deserve some deference to their judgment of whether a particular acconompdasients an
undue hardship to the DO at 17-20.

Undue hardship is a question of fasfright, 831 F.3d at 76-77. As with the question of
whether Walsh was deprived of meaningful access, it would be premature to opine on the
reasonableness of any accommodation in the absence of a factual$eedrdlton591 F.3cht
44 (explaining that assessing the reasonableness of an accommodation “requoiregesifiec,
caseby-case inquiry not only into the benefits of the accommodation but into itsasosts|”)
(internal quotations omitted). And the burden-shifting framework urged by defemslants
appropriately considereat the summary judgment stage, as even the case cited by defendants
for that point illustratesSee Wright831 F.3d at 76-77.

Accordingly, defendants’ thirdrgument for dismissallsofalls short, and | will deny
their motion to dismiss for failure to state a valid claim under the ADA and Rehabiliration

Motion for leave to amend complaint

Walsh filed a motion for leave to file a second amended complaint on June 1, 2020, while

12
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the fully briefed motion to dismiss was still pendilpcs. #24; #24-1 (proposed second
amended complaint). Compared to the first amended complaint, the proposed second amended
complaint containgearly identical factual allegations, seeks to reinstate claims against each of
the same defendants&ames Barone and Cook in their individual capacities as well as their
official capacities, and restates the same legal claims while also adding mas clai

| evaluateWalsh’s motiorunder Rule 15, which provides that the court “should freely
give leave[to amendiwhen justice so require$.Fed. R. Civ. P. 15(a). “[W]here, as here, a
plaintiff moves for leave to amend his complaint to add new claimsamiég a court will look
to whether the opposing party is unduly prejudiced, whether plaintiff has unduly delayed in
seeking the proposed amendment, and whether the proposed amendment would [&rfwtite.”
v. Dirga, 2016 WL 6080618, at *2 (D. Conn. 2Q1(6iting Jin v. Metro. Life Ins. C310 F.3d
84, 101 (2d Cir. 2002)).

Beginning with futility, a court may deny leave if a proposed amendment to a complaint
“could not withstand a motion to dismis&alintulo v. Ford Motor Cq.796 F.3d 160, 164-65
(2d Cir. 2015) ifternal quotation omittedgee also Nwachukwu v. Liberty Bagk16 WL
3647837, at *2 (D. Conn. 2016) (“An amendment is considered ‘futile’ if the amended pleading
fails to state a claim or would be subject to acessful motion to dismiss on some other basis.”).
Accordingly, I will evaluate whethexachof Walshs claimswould survive a motion to dismiss
under Rule 12(b)(65ee, e.gGarlingtonv. Clifford, 2017 WL 3444676, at *2 (D. Conn. 2017)
(assessing a proposed amended complaint in considering whether to grant leave to amend).

A. Eighth Amendment claims

Walsh once again asseBghth Amendment claims agair@bleman, Chapdelaine,

6 Defendats submit that Walsé motion should be denied under Rulg w&hout making any contention thiatis
governed byheRule 16“good cause” standard because a scheduling order has been.<Sdebt. #27 at 3.

13
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Gallagher, Hines, and Mulligan. Doc. #24t 3-35.1 have twice dismissed Wdl's Eighth
Amendmentlaims against all defendantsmy initial review ordersnotingthat Walsh’s factual
allegations tlo not plausibly establish that any of the defendants recklessly disregarded a
substantial risk that Walsh would suffer serious harm as a result of their conalyiogde
Walsh’s requests¥Walsh 2019 WL 3231194, at *&ee also Walsl2019 WL 6529825, at *8
(“Walshhas still not alleged facts showing that any of the defendants acted with inteational
reckless disregard for his health or safety with respect to his requests ferxcsihgtatus and
solo facility transport$). In his second amended complaint, the only new factual allegation
Walsh addgo his Eighth Amendment claim thatprison officials have stopped providingr
with Eye Movement Desensitization and Reprocessing therapy and that he is not being provided
with psychiatric treatment. Doc. #24at36 (f 118).Adding an allegation that treatment has
ceased, without more, still does not cure the factual deficientywhether defendants
recklessly disregarded a substantial risk that he would suffer seriousarmasailt of denying
his numerous requests for singlell status and/or solo facility transporsecordingly, allowing
Walsh leave to amend to add his proposed Eighth Amendment claims would be futile.

B. Equal protectionclaim

Walsh’s proposed second amended complaint includes a new equal protection claim
against all defendants. Doc. #24-1 at Bé state an equal protection claim, Walsh “must allege
factsshowing that: (1) he was treated differently from similarly situated indivicgualg2) that
the difference in or discriminatory treatment was based on impermissibida@ations such as
race, religion, intent to inhibit or punish the exercise of constitutional rights, orooalior bad
faith intent to injure a personNicholson v. Hannah2020 WL 3086022, at *5 (D. Conn. 2020)

(citations omitted)

14
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Walsh does not allege that he is a member of a protected class for equal protection
purposes. | have held that,least ér initial pleading purposes, Walsh’s allegations that he
suffers from numerous mental conditions are sufficient to state a claim thdt /algualified
individual with a disability under the ADAndRehabilitation ActWalsh 2019 WL 3231194, at
*7; see also Hargrave v. Veont, 340 F.3d 27, 36 (2d Cir. 2003) (“For purposes ofAD&,
the term ‘disability’ includes ‘[a]Jny mental or psychological disorder, such as ...amabti
or mentalillness.™) (quoting 29 C.F.R. 8 1630.2(hy)alsh claims that he is a “protected
memberof a subject class under the ADA.” Doc. #28 af 9)( But the Supreme Court has held
that disability is not a suspect classification under the Equal Protection Bapksning that
“the Fourteenth Amendment does not require States to make specrahaodations for the
disabled, so long as their actions toward such individuals are ratiBoaldf Trustees of Univ.
of Alabama v. Garreft531 U.S. 356, 357 (2001). And Walsh does not include factual allegations
that suggest the denial of singlell staus and solo transport was irrational. Nor does Walsh
allege that he was treated differently than any other similarly situatezhpéts alleges only
that the DOC provides those accommodations to “problematic inmates, or inmates with
behavioral problems,” Doc. #24-1 at 36 (1 123), without making any allegation to suggest that he
himself is an inmate with behavioral problems or otherwise a problematic jrasat®uld be
required to show that he is similarly situated to those inmates who are being prenided
single-cell status and solo transport.

“Alternatively, an equal protection claim can sometimes be sustained if théfplain
claims that he has been irrationally singled out as a class ofidicbgIson 2020 WL 3086022,
at *5 (internal quotations omitted). “To succeed on such a claim, plaintiffs must show a

extremely high degree of similarity between themselves and the persons to whom they compar

15
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themselves”; in other words, “such a plaintiff muspbena facieidentical to the persons alleged

to receive irrationally different treatmenPtogressive Credit Union v. City of New Y0889

F.3d 40, 49 (2d Cir. 2018) (internal quotations omitted). But Walsh'’s proposed second amended
complaint makes no allegation to suggest that he was he was singled out for arbitrarily
discriminatory treatment in being denied single-cell status and solo transport.

Because Walsh does not allege that he was treated differently than any otlaglysimi
situated person on the basis of a suspect classification or that he was singled biitdatyar
discriminatory treatment, his proposed second amended complaint does not statble plausi
claim for relief under the Equal Protection Clause. Accordingly, | concludgtiiating Walsh
leave to include a new equal protection claim against all defendants wouldebe fut

C. Due procesglaim

WalsHhs proposed second amended complallgtiges that his constitutional rights were
violated when his temporary single cell status endedhe bringsa due process claim against
all defendants. Doc. #24-1 at 37 (1 129-3BE Due Proces<Clause of the Fourteenth
Amendment protects both a right to “substantive” greeessand “procedural” due procesSee
County of Sacramento v. Lewi?3 U.S. 833, 845-46 (1998)ilson v. Santiagd2020 WL
1989135, at *3 (D. Conn. 2020).

A claim of a violation of procedural due process “proceeds in two steps: WekKirst as
whether there exists a liberty or property interest of which a person has been depdvesgoa
we ask whether the procedures followed by the State were constitutionalljestffiSwarthout
v. Cooke562 U.S. 216, 219 (2011p€r curian). Substantive due process generally protects
against the government’s “exercise of power witreowt reasonable justification in the service

of a legitimate governmental objectiv&€bunty of Sacrament&23 U.S. at 846. “The first step
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in substantive due process analysis is to identify the constitutional right at Stides{,jhe court
must “consider whether the state action ... was arbitrary in the constitutiorabsehtherefore
violative of substantive due processdwrance v. Achty0 F.3d 529, 537 (2d Cir. 1994). Thus,
under either due process claim, Walsh must begin by alleging that he had a protetyed liber
interest, for he makes no suggestion that the conduct of which he complains implicates a
property interest or some other constitutional right.

The Constitution does not guarantee a prisoner a right to a singl8emtlermano v.
Cook 2020 WL 264763, at *11 (D. Conn. 2020). In the prison context, which involves
individuals whose liberty interests have already been severely restricteshraephas a liberty
interest protected under the Due Process Clause only if the state created sterestnnra
statute or regulation and the deprivation of that interest caused him to suffer arl atygica
significant hardship in relation to the ordinary incidents of prison3iégeSandin v. Connei515
U.S. 472, 484-88 (19953¢e alsdrellier v. Fields 280 F.3d 69, 80 (2d Cir. 2000).

But Walsh does not allege that Connecticut has created a liberty interest ircsihgle
status by statute or regulation, let alone that the deprivation of which he compléses is a
atypical and significant. And several courts in this District have reasodatdymined that
single<cell status is not a liberty interest protected by the Due Process Clause]aréytio the
absence of evidence that it is medically necesSag, e.gJarecke v. Hensley009 WL
2030394, at *8 (D. Conn. 2009) (concluding no cognizable claim based on substantive due
process right to single cell where plaintiff had not presented “any evidencec¢hadrs
accommodation is medically requiredParks v. Lantz2012 WL 1059696, at *14-15 (D. Conn.
2012) (insofar as plaintiff claims a right to be housed in a stejlat a particular facility, it is

not a cognizable interest protected by the Due Process Clasesalso Abrams v. Water2018

17



Case 3:19-cv-00980-JAM Document 32 Filed 11/30/20 Page 18 of 23

WL 1469057, at *5 (D. Conn. 2018) (“Pursuant to Connecticut law, prison officials are
authorized to exercise their discretion to determine where an inmate will be intenlcgr

(citing Conn. Gen. Stat. § 18-86). Moreover, to the extent Walsh would base his due process
claim on his allgations that the defendants told him there would be a review of his mental health
before the end of his temporary single-cell status but failed to do so, he has no federally-
protected liberty interest in the state’s compliance with its own prison prose8aeBrown v.
Graham 470 F. App’x 11, 13 (2d Cir. 2012).

Accordingly, because Walsh'’s proposed second amended complaint does not allege a
statecreated interest in singt=ell status (or solo transport), let alone that a deprivation would
constitute aignificant and atypical hardship, Walsh does not allege that he has a liberty interest
protected by the Due Process Clause. Accordingigntlude that granting Walsh leave to
amend his complaint to add a new due process claim would be futile.

D. ADA and Rehabilitation Act claims

As an initial matter, Walsh restates several ADA and Rehabilitation Act claims that |
have previously dismissed without alleging any new factual allegations or making new
arguments in support of these claims. Walsh restates ADA and RehabilitatiolaiAts against
Coleman, Chapdelaine, Gallagher, Hines, and Mulligan, Doc. #2487 even though | have
previouslydismissed them twic&Valsh 2019 WL 6529825, at *1Walsh 2019 WL 3231194,
at *8. Walsh also seeks injunctive relief against the R@@er the ADA and Rehabilitation Act,
Doc. #24-1 at 38, which | previously dismissed as duplicative of the injunetieé\Walsh
seeks against Cook and Barowéalsh 2019 WL 6529825, at *9. And Walsh now seeks money
damagesgainst the defendants in their individual capacities (including Cook and Barone, who

were previously sued in their official capacity only), Doc. #24-1 at 38, even though | have
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previously explained thattie ADA and Rehabilitation Act permit suits only against individual
defendants in their official rather than individual capaciti8eeWalsh 2019 WL 3231194, at
*7; Walsh 2019 WL 6529825, at *8 n.8Because Walsh does not offer any new factual
allegations or argumentisat warrant reinstating these clairhsonclude that allowing Walsh to
amend his complaint to include these previoukgmissed claims would be futile.

Walsh’s proposed second amended complaint also includes, for the first time, a money
damages claim against the DC&&eDoc. #24-1 at 5 (tf] he Defendant, Connecticut Department
of Corrections, is being sued as a ‘public entity’ defendant, under the ADA andi&/Ai?;38
(seekingmoney damages for violations of ADA aReéhabilitation Actagainst all defendants).

The Supreme Court has held that Title 1l of the ADA validly abrogates state gpverei
immunity insofar as it creates a private cause of action for damages agairateedd conduct
that actually violates the Fourteenth Amendm&eeUnited States v. Georgi&46 U.S. 151,

159 (2006). Walsh’s new due process and equal protection cdppesito be predicated on the
same conduet-denial of single-cell status and solo transpat-his ADAandRehabilitation

Act claims.Thereforeto the extent that Walsh is attemptingw tostate a money damages
ADA claim against the DOC, it would hinge on whether Walsh’s proposed second amended
complaint states a Fourteenth Amendment cl@etause it does not, as explained abwalsh
will not be able to maintain an ADA claim for monggmages against the DOC

But Walsh may be able to maintain a money damages claim against the DOC under the
RehabilitationAct. SeeBarrett-Browning v. Connecticut Dep’t of Correctio2019 WL
3412173, at *3 (D. Conn. 2019) (“In contrast to the ADA, however, a cause of action against the
DOC for money damages under the Rehabilitation Act is not precluded by the Eleventh

Amendment, because the State of Connecticut has waived its sovereign immunity by continued
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acceptance of federal funds under the Act.”)céxdingly, Walsh’s neviRehabilitation Act claim
for money damages against the DOC is not futile.

| next consider whether the other Rule 15 factors should bar Walsh from addingvthis
claim for money damages against the DQ6e defendants argue that Walsh has “failed to
demonstrate any good cause or reason for the delay in asserting the new claims diothslilega
his proposed amended complaint[,]” and that allowing such action now would be prejudicial to
the defendantdoc. #27 at 12-13. And they are correct that courts deny motions for leave to
amend on these basessome circumstanceSeeg e.g.,Brown v. Dirgg 2016 WL 6080618, at
*4 (D. Conn. 2016) (denying leave to file new complaint to add parties and amend claims based
on undue delay, where motion was filed four days before close of discovery, the evidence at
issue was known to plaintiff seven months prior, and adding new defendants and new claims
would require the reopening of discovenyparris v. Lantz 2007 WL 963181, at *2 (D. Conn.
2007) (denying leave to file an amended complaint on prejudice and undue delay grounds, where
plaintiff provided no explanation for his tardiness in raising the new claim and naming new
defendants, and where permitting the amendment would “unreasonably delay resolution of the
claims in the original complaint that have survived the motion to dishiss

Here, the sole claim at issue is Walsh’s claim against the DOC for money damages,
which he brings under tHeehabilitationAct. Although allowing this new claim to proceed
would require adding the DOC, which was dismissed as a defendant in December 2019, this
would not unfairly prejudice the DOC as it is on notice and effectively bound by this litigation
under theRehabilitation Acialready. Indeed, when | dismiss@thlsh’s claim against the DOC
for injunctive relief, | did so because it was duplicative sfdlaims for injunctive relief against

defendants Cook and Barone in their official capaciSegWalsh 2019 WL 6529825, at *9
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(also noting “[because an official capacity lawsuit against a state official is tantamount to a
claim against the State itself, | find that Walsh’s claims against the @@@e individual
defendants in their official capacities are redundant

The Connecticut Attorney General’s office wiipresent th®OC in this litigation, just
as it has represented the defendants in their official capagéitidsalthough Walsh filed his
motion for leave to amend on the eve of the close of discovery, limited additional dysedfver
any at al—will be needed for Walsh’s money damages claim against the DOC since it is
predicated on the same legal and factual claims as the ADRemabilitation Act claims that
have already been subject to discovery by the paRefendants raise concerns about how
Walsh’s proposed amended complaint would affect their “discovery strategy anti asedds
relates to the Eighth Amendment and Fourteenth Amendment claims, but do not raise any issue
directly related to the Rehabilitation Aclaiim for money damages. Doc. #27 at 13A<la
result, | conclude the defendants will not be unfairly prejudicedlbwizg Walsh to make this
limited amendment to his complaint.

Finally, I recognize that Walsh'siotion for leave to amend is delayed, having been filed
nearly six months after my Initial Review Order on his prior amended complairtatrns
new Rehabilitation Acttlaim for money damages against the DOC is not predicated on any facts
that were not known at the time he filed his origaradlamended complaintgvValsh states his
delay is due to his status as an unexperiepoedgelitigant, challerges with accessing the prison
law library due to COVID-19, and that he only discovdrezhewclaims while writing his reply
to the defendantshotion to dismissSeeDocs. #24; #28 at 2. In light of the limited nature of the

viable part of the proposed amended complaint, the lackfair prejudice to DOC, and the
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liberal approach tpleadings bypro selitigantsand to motions for leave to amend under the
Federal Rules of Civil Procedure, | will not deny Walsh’s motion on account of his delay.
Accordingly, I will grantWalsh leavdo amend his complaint only to add a money
damages claim against the D@@der theRehabilitation Act
CONCLUSION
In accordance with the foregoing analysis, the Court enters the following orders:
(1) Defendants’ motion to dismiss (Doc. #20) is DENIED.
(2) Walsh’s motion for leave to amend his complaint (Doc. #24) is GRANTED to the
limited extent described in this ord&valsh’ssecond amended complaint (Doc. #24-
1) is now the operative complaint in this caset only the claims identified in this
Order carproceedSpecifically, Walsh’s claims for injunctive relief broughider
the Americans with Disabilities Aetnd under the Rehabilitation Atiay proceed
against defendan®ollin Cook and Kristine Barone in their official capacitiead
Walsh’s Rehabilitation Act claim for money damages may proceed against defendant
DOC only. All Walsh’s other claims are DISMISSED.
(3) The Clerk shall prepare a summons form and send an official capacity seckeg pa
including the second amended complaint (D@z-#) to the United States Marshal
Service. The U.S. Marshal is directed to effect service of the complaint on the
defendants in their official capacitiasthe Office of the Attorney General, 55 EIm
Street, Hartford, CT 06141 withimventy-one (21) days of the date of this Order,
and to file a return of service withithirty (30) days of the date of thisOrder.
(4) The Clerk shall send a courtesy copy of the amended complaint and this Order to the

DOC Office of Legal Affairs.
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(5) The defendants shdile their answerto claims that may proceed in the second
amended complaint (Doc. #24djthin twenty-one (21) days after service.

(6) In accordance with the Court’s priordergranting defendants’ motion for extension
of time (Doc. #30), & motions for summary judgment shall be filed withifty-six
(56) days from the date of thisOrder.

(7) Pursuant to Local Civil Rule 7(a), a nonmoving party must respond to a dispositive
motion withintwenty-one (21) days of the date the motion was filed. If no response
is filed, or the response is not timely, the dispositive motion can be granted absent
objection.

(8) All other previously entered orders remain in effect except as modified by this order

It is so ordered.

Dated at New Haven, Connecticut tB3th day of November 2020.

[sPeffrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge
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