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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

SHARONEHUBERT,
Plaintiff,

V. No.3:19-cv-01323(VAB)
STATE OF CONNECTICUT

DEPARTMENT OF CORRECTION,
Defendant.

RULING AND ORDER ON MOTION TO DISMISS

SharoneéHubert(“Plaintiff’) hassuedthe Stateof ConnecticutDepartmenbf Correction
(“Defendant’or“DOC”) for thethird time for workconditionsatthe Departmenof Correction.

TheCourtdismissedothof herearliercasesin Hubert etal. v. Dep’tof Corr., etal.
No. 14-cv-476(VAB), the CourtgrantedDefendantsimotionfor summarjudgmentasto Ms.
Hubert'sTitle VII claimsfor sexuaharassmentostilework environmentandretaliation.
Order,Hubert,etal. v. Dep’'tof Corr., etal., No. 14-cv-476(VAB), ECFNo. 134 (Mar. 30,
2018)(“OrderGrantingSumm.J.in Hubertl”). In Hubert etal. v. Dep’tof Corr., etal., No. 17-
cv-248(VAB), the CourtgrantedDefendantsmotionfor summaryjudgmenionthegroundshat
Ms. Hubert’'shostilework environmentlaimsweretime-barred. Orderubert,etal. v. Dep’tof
Corr., etal.,No.17-cv-248(VAB), ECFNo. 77 (Nov.13,2019)(“OrderGrantingSumm.J.in
Hubertll™).

In this Complaint Ms. Hubertallegesstatelaw claimsfor discriminationyetaliation or
hostilework environmentinderthe ConnecticufFairEmploymenPracticeAct (* CFEPA),
Conn.Gen.Stat.§46a60, andfederalclaimsunderTitle VII of theCivil RightsAct of 1964for

sex andracebasedliscriminationhostilework environmentandretaliation.Compl.at6.
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TheDepartmenof Correctiormovesto dismissMs. Hubert's @mplaintfor (1) lack of
subjectmattenjurisdiction,(2) failure to exhausadministrativeemedies(3) failureto bring
claimswithin theapplicablestatutorytime period,(4) failureto stateaclaimuponwhichrelief
couldbegrantedand(5) for makingmateriallyfalsestatementsnderoathin heraffidavitin
supporiof hermotionfor leaveto proceedn formapauperisin violationof 28U.S.C.8§
1915(e)(2)(A).

Forthefollowing reasonsghemotionto dismissis GRANTED.

Ms. Hubert,howevermaymovefor leaveto file anamendedomplaintwith aproposed
amendedcomplaintattachedasanexhibitby October 2, 2020 to theextentthedeficiencies
notedin thisrulingcanberemediedIf Ms. Hubertfailsto file amotionseelngto file an
amendedomplaintby October 2,2020 the Courtwill instructthe Clerk of Courtto closethis
case.

If Ms. Hubert does file a motion seeking to file an amended complaint by thistdate, t
Court will address whether Ms. Hubert made matgriallse statements under oath in a
submission to this Court, and if it is determined that she has, take appropr@igiaciuding

but not limited to dismissal of the caséh prejudice

l. FACTUAL AND PROCEDURAL BACKGROUND
A. Factual Allegations
SharmeHubert anAfrican-Americanwoman is anemployeef the Connecticut
Departmenof CorrectionCompl, ECFNo. 1atl(Aug.27,2019. Sheallegeghatsheendured
sexuaharassmentace andgendefbasedliscriminationandworkplaceretaliationwhich

allegedlyresultedn ahostilework environmentld. at1-2.



Ms. HubertallegedlybeganworkingatDOCon or aboutFebruaryl 3,1998asa
CorrectionOfficer. Id. at1-2. OnoraboutSeptembet 1,2009,sheallegedlywaspromotedo
thepositionof Lieutenantld. Ms. Hubertallegesseveralncidentsthatoccurredafterher
promotionto Lieutenantgivingriseto herclaims

1. January 27,2010Demotion

OnJanuary27,2010,theDefendantllegedlydemotedvis. Hubertfrom Lieutenanto
herformerpositionasa Correction Officend. at2. Sometimeafterherdemotion Ms. Hubert
allegedlywassubjecto sexuaharassmerandemploymentiscriminationwhen(1) high-
rankingofficerssexuallyharassetherby sendingpicturesof theirpenisesto hercellphone (2)
maleco-workersstalkedandharassetier, and,(3) malesupervisorandadministrators
subjectedherto sexuaharassmengembarassmentandretaliation|d.!

2. August 7,2017Incident

OnoraroundAugust7,2017,Ms. Hubert’'ssupervisorlieutenanHernandezallegedly
refusedo sendaninmateto segregatiotfior exposindis penisto herwhenshewastouringthe
North-1 Unit. Id. at3. Ms. Hubertallegedlyfiled anincidentreportthatsamedaydescribing
whathadhappenedid. at2. Two orthreeweeksaftertheincident,Ms. Hubert’'sshift
commandeallegedlycalledherto seeif shewouldlike to mediatetheincidentwith Lieutenant
HernandeandHumanResourcedd. at3. Sheallegedlyagreedo mediate butneverreceived
follow-up communicatiorirom HumanResourcedd.

3. Incident Regardingthe Page3 Supplemental Report

! Ms. Hubert's allegations concerning the January 201@tienformed the basis of her Title VII claimsHubert,
etal.,v. Dep'tof Corr., etalNo. 14cv-476 (VAB) (“Hubert I'). As previously mentioned, the Court granted
summary judgment in favor ttie Defendantas to allof Ms. Hubert's claims in that acBoder Granting Summ.
J.inHubert 1.



At someunidentifiedtime in thepast Ms. Hubertallegedlyreceivedacall from
LieutenanSchwartzequestinghatsheprepare &Page3” or a “supplementgbageto another
employee’sncidentreport.”ld. Ms. Hubertallegedlywasgivendatesconcerningonducthat
“purportedlyhappenedh oraroundDecembe017,”butstatedo LieutenanSchwartzhat
“shehadnoideawhathewastalkingabout” LieutenanSchwartzhenallegedlyhungupthe
phoneld.

LieutenanSchwartzllegedlycalledherbackimmediatelyandtold herto “write what
youjust said.”ld. Sheallegedlytold LieutenanSchwartzhatshedid notfeelcomfortable
writing thesupplementalithoutspeakingo aunionstewardof herchoice.ld. Lieutenant
Schwartzallegedlytold herhewasgoingto haveherrelievedsothatshecould“cometo the
office” to write thePage3 reportld. Sheallegedlyrespondedhat“shedid notfeel safeand
fearedfor hersafetydueto priorincidentsthathappeneth theLieutenant officewithouta
witness.”ld. A Union Representativallegedlycalledher, butMs. Huberttold him thatshedid
notfeelcomfortablewith him representingerandshewantedo speako theUnion President?
Id. at4.

A few minuteslater,LieutenanSchwartzieutenanHernandezandUnion
RepresentativBicarlo allegedlyappearedtMs. Hubert'spostandaskedvhethershewasgoing
to write thePage3 reportld. LieutenanHernandeallegedlystated “He askedyou for a
supplementalAre youbeinginsubordinatendnotwriting thesupplemental?id. Ms. Hubert
allegedlystatedshewaswriting thePage3 supplementaindaskedf sheneededo turnthelight
on.ld. LieutenanHernandeallegedlybecane hostileandstated”l don’tknowwhatyou're

writing, andl don’tknowwhatyou’redoing.l’'m goingto haveyourelievedfrompostand

2Ms. Hubert includes only the lastnames of both the unioaseptative and president: Union Representative
Dicarlo and Union President Demaragge. Compl-4t 3
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relievedfromduty.” Id. LieutenanHernandeallegedIytold Ms. Hubertto grabherbags
becauséewasrelievingherfromherpost.ld. Ms. Hubertfinishedwriting thePage3 reporiand
submittedacopyto Officer Bryce.ld. at5.

SheallegedlylaterinformedLieutenanSchwartzhat“due to thestressof whatjust
occurredmy periodcameon.” Id. SheallegeghatLieutenanSchwartZ'did notofferhera
relief sothatshecouldcleanup orgoto medical.”ld.

Ms. Hubertallegeghatthesexuaharassmengmploymentliscriminationand
retaliationsheexperience@tDOCIis ongoingandcontinuousand hasaffectedheremotionally,
physically,andfinancially throughouheremploymenatDOC butespeciallysinceJanuary
2010.Id. at2.

B. ProceduralHistory

Beforefiling thislawsuit,Ms. Hubertfiled acomplaintagainsDOCwith the
ConnecticuCommissononHumanRightsandOpportunitieCHRO)on Februan2, 2018
Def.'sEx. A,ECFNo.19-2atl (Jan27,2020)(“CHRO Compl”). Shereceivedarightto sue
letterfromthe CHROon April 17,2019.Def.’'sEx. B,ECFNo.19-3atl (Jan27,2020)
(“CHRO Rightto SuelLetter). Ms. Hubertreceivedarightto sueletterfromthe Equal
EmploymentOpportunityCommission*EEOC”) onMay 28,2019.Pl.’sEx. A, ECFNo. 1-1
(Aug.27,2019)(“EEOCRIghtto Sueletter’).

OnAugust27,2019,Ms. Hubertfiled her Complaint Compl.Shealsofiled amotionfor
leaveto proceedn formapauperisindicatingthatshewasunableto payfeesandcosts
associateavith commencindnercivil actionbecausshewascurrentlynotworkingandwasnot

receivinganyincome Mot. for Leaveto Proceedn FormaPauperis(“IFP Application”), ECF



No. 2 (Aug.27,2019).The CourtgrantechermotiononSeptembeb, 2019.0rder,ECFNo. 8
(Sep5,2019).

OnDecembeR4,2019,theDOC objectedo Ms. Hubert'smotionandclaimedthatshe
madeamateriallyfalserepresentationnderoathin heraffidavitasto heremploymentstatus
andwhethershewasreceivinganincome.Def.’sObj. to Pl.’s Mot. for Leaveto Proceedn
FormaPauperis(“Def.’s Obj.”), ECFNo. 14 (Dec.24,2019).

TheDOCIincludedaletter, datedJuly 22,2019 from WardenNed McCormickat
Hartford CorrectionaCenterto Ms. Hubert Ex. Bto Def.’sObj.,ECFNo. 14-2 (Dec.24,2019).
WardenMcCormickhadplacedVis. Huberton administrativdeavewith payeffective
immediately Id. Herpaychecksvouldbemailedto herhomeaddressld. TheDOCalso
includeda Stateof ConnecticuHoursandEarningsStatementor Ms. Hubertshowingthatshe
receivedherfirst checkfor paidadministrativdeaveon Augustl, 2019 Ex. A to Def.’sObj.,
ECFNo.14-1 (Dec.24,2019).Lastly,theDOCincludedaletterdatedOctober7,2019from
DOCHumanResource®irectorJeffreyMiller to Ms. Hubertinformingherthatherpaid
administrativdeavewouldchangeo unpaidleave. Ex. Cto Def.’sObj.,ECFNo 14-3 (Dec.24,
2019).

OnJanuary27,2020,the DOC movedto dismissMs. Hubert'sComplaintfor lack of
subjectmattenurisdiction,failureto exhausadministrativeemediesfailureto bring claims
within thestatutoryperiod,failureto stateaclaimuponwhichrelief couldbegranted andfor
makingmateriallyfalsestatements heraffidavitin supporiof hermotionfor leaveto proceed

in formapauperisin violationof 28U.S.C.8 1915(e)(2)(A). Def.’$/ot. to Dismiss,ECFNo. 19



(Jan.27,2020) Def.’sMem.in Supp.of Mot. to Dismiss, ECFNo.19-1 (Jan27,2020)(“Def.’s

Mem.”). TheDOC includedanumberof exhibitswith its supportingmemorandunincluding:

Ms. Hubert's CHRO @mplaint, CHROCompl,
Ms. Hubert'sReleasef JurisdictionLetterfrom the CHRO, CHRCRightto Sueletter;

this Court’sruling ontheDefendant’sViotion to Dismissin Hubertl, No. 14-cv-00476
(VAB), Def.’'s Ex. C,ECFNo0 19-4 (Jan27,2020);

this Court’sruling ontheDefendant’sViotion for Summarydudgmenin Hubertl, Order
GrantingSumm.J.in Hubertl;

this Court’sruling ontheDefendant’dMotion for Summarydudgmenin Hubertll, Order
GrantingSumm. J.in Hubertll;

a Stateof Connecicut HoursandEarningsStatementor Ms. Hubertdocumentindner
earningfrom Januan?019throughNovember2019,Def.’sEx. F,ECFNo. 19-7 (Jan.
27,2020)("HoursandEarningsStatement”)

aletterdatedJuly 22,2019fromWardenNedMcCormickatHartford Correctional
Centerto Ms. Hubertstatingshewasbeingplacedon administrativdeavewith pay
effectiveimmediatelyandthatherchecksvould bemailedto herhomeaddressDef.’s
Ex.G,ECFNo0.19-8 (Jan27,2020)(“Letter from WardenMcCormick”); and

aletterdatedOctober7,2019fromDOCHumanResource®irectorJeffreyMiller to
Ms. Hubertinformingherthatherpaidadministrativdeavewould changeo unpaid
leave,Def.’sEx.H, ECFNo 19-9 (Jan27,2020)(“Letter from HR Director Miller”) .

OnFebruary24,2020,theDOCfiled areply notingMs. Hubert'sfailureto respondo

themotionto dismiss.Def.’sReply,ECFNo. 23 (Feb.24,2020).

OnFebruary28,2020,Ms. Hubertfiled herrespons¢o theDOC's motionto dismiss.

Pl.’s Respto Mot. to Dismiss ECFNo. 24 (Feb.28,2020)(“Pl.’s Resp.”) Ms. Hubertdid not

respondo theDOC's legalargumentsbutinsteadstatedhatConn.Gen.Stat.8§ 46a60and

Title VII prohibitdiscriminationandsexuaharassmerandprovidedadditionalfacts not

includedin herComplaint.Pl.'s Respat1-3. Ms. Hubertattachednedicalrecordgelatedo a

visit onNovember20,2019to the Universityof ConrecticutDepartmenbf OccupationaHealth



whereshepresented@omplainingof “dizziness migraines stomackcrampsnhumbness,
headacheandongoingrash.”Pl.’s Respat6. Shealsoincludedcolorphotographshatshe
discusseavith thetreatingphysicianduringthatvisit. Id. at10-133

OnMarch3,2020,theDOCfiled areplyin furthersupporiof its motionto dismissand
staedthatMs. Hubert'sresponséo themotion wasuntimelyandthatshefailedto respondo
theDOC's substantivéegalargumentsDef.’'s Secon®Reply,ECFNo. 25 (Mar. 3,2020).

. STANDARD OF REVIEW

Defendanmovedo dismissthe ComplaintunderFederaRuleof Procedure 12(b)(Xpr
lack of subjecimatterjurisdiction, underFederaRuleof Procedure 12(b)(6) fdailureto statea
claimuponwhichrelief canbegranted andunderthedoctrineof resjudicata

A. Rule 12(b)(1)—Lackof Subject Matter Jurisdiction

In everycaseacourtmustdeterminavhetherit hassubjectmatterjurisdiction.In
evaluatingamotionunderRule12(b)(1)for lack of subjectmatterjurisdiction,the Court“must
acceptstrueall materialfactualallegationsn thecomplant butneednotdrawinferences
favorableto thepartyassertingurisdiction.” ShippingFin. ServsCorp.v. Drakos 140F.3d129,
131(2d Cir.1998).A cases properlydismissedinderRule 12(b)(1)wherethedistrictcourt
“lacksthestatutoryor consitutional powerto adjudicatehecase.”Morrisonv. Nat'| Austl.Bank
Ltd., 547 F.3d167,170(2d Cir.2008).

Theburdento provesubjectmatterjurisdictiongenerallyfalls onthe plaintiff, butwhere
a “defendanbfficial or governmenentity assertshe EleventhAmendmenasthebasisof the
12(b)(1)motion,theburderfalls to thatentity to proveits entittemento dismissabnthe

groundsof immunity from suit” Pawlowv. Dep’tof Emergencyervs& Pub.Prot., 172F.

3 The Court cannot discern any relationship between the medicadsenud Ms. Hubert's rpsnse to Defendant's
motion.



Supp.3d568,573(D. Conn.2016) (internalquotation®mitted)(citing Woodsv. Rondout
ValleyCent.Sch .Dist. Bd.ofEduc, 466F.3d232,239(2d Cir.2006).
B. Rule 12(b)(6) —Failure to State aClaim Upon Which Relief CanBe Granted

To surviveamotionto dismissunderl2(b)(6), a&complaintmustcontaina“shortand
plain statemenof theclaimshowingthatthepleadeis entitledto relief.” Fed.R. Civ. P.8(a).
Any claimthatfails “to stateaclaimuponwhichrelief canbegranted™will bedismissedFed.

R. Civ. P.12(b)(6). InreviewingacomplaintunderRule 12(b)(6), acourtappliesa“plausibility
standard'guidedby “two workingprinciples.”Ashcroftv. Igbal, 556 U.S.662,678(2009).

First, “[tihreadbareecitalsof theelementof acauseof action supportedy mere
conclusorystatementsjonotsuffice.”ld.; seealsoBell Atl. Corp.v. Twombly 550U.S.544,
555(2007)(“While acomplaintattackedy aRule12(b)(6)motionto dismissdoesnotneed
detailedfactualallegations . . aplaintiff’s obligationto providethe‘grounds’of his
‘entitle[ment]to relief’ requires moréhanlabelsandconclusionsandaformulaicrecitationof
theelement®f acauseof actionwill notdo.” (internalcitationsomitted)).Second;only a
complaintthatstatesaplausibleclaimfor relief survivesamotionto dismiss.”Igbal, 556 U.S.at
679.Thus,thecomplaintmustcontain‘factualamplification. . .to renderaclaimplausible.”
AristaRecordd.LC v.Doe3,604F.3d110,120(2d Cir.2010)(quotingTurkmerv. Ashcroft
589F.3d542,546(2d Cir.2009)).

When reviewing a complaint under Federal Rule of Civil Procedure 12(b)(6), the court
takes all factual allegations in the complaint as tigieal, 556 U.S. at 67.8The court also views
the allegations in the light most favorable to the plaintiff and draws all infes@émtiee
plaintiff’s favor.Cohenv. S.A.C. Trading Corfg11 F.3d 353, 359 (2d Cir. 2013¢e also York

v. Ass’n of the Bar of the City bfY, 286 F.3d 122, 125 (2d CR002 (“On a motion to dismiss



for failure to state a claim, we construe the complaint in the light most favorable to théfplain
accepting the complaint’s allegations as trje.”

A courtconsideringamotionto dismissunderRule 12(b)(6)generallylimits its review
“to thefactsasasserdwithin thefour cornersof thecomplaintthedocumentattachedo the
complaintasexhibits,andanydocumentsncorporatedn thecomplaintby reference.McCarthy
v.Dun & BradstreeCorp., 482F.3d184,191(2d Cir.2007).A courtmayalsoconsider
“mattersof whichjudicial noticemaybetaken”and‘documentsitherin plaintiffs’ possession
or of which plaintiffs hadknowledgeandreliedonin bringingsuit.” Brassv. Am.Film Techs.,
Inc.,987F.2d142,150(2d Cir.1993);Patrowiczv. Transamerga HomeFirstInc., 359F. Supp.
2d140,144(D.Conn.2005).

A plaintiff’s “[flactual allegations must be enough to raise a right to rebefva the
speculative level” and assert a cause of action with enough heft to show entiteneéat and
“enough facts to state a claim to relief that is plausible ondts.fawombly 550 U.S. at 555,
570. A claim is facially plausible if “the plaintiff pleads factual content that alloevstturt to
draw the reasonable inference that the defendant s liable for the miscondect.&fsgcroft v.
Igbal, 556 U.S. 662, 67@009).

Although the Federal Rules of Civil Procedure do not require “detailed factual
allegations,” a complaint must offer more than “labels and conclusions,trfaufaic recitation
of the elements of a cause of action,” or “naked assertion[s]’ de¥tidrther factual
enhancementTwombly 550 U.S. at 555 7. Plausibility at the pleading stage is nonetheless
distinct from probability, and “a weffleaded complaint may proceed even if it strikes a savvy
judge that actual proof of [the claim] is ingtrable, and . . . recovery is very remote and

unlikely.” Id. at 556 (internal quotation marks omitted).
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Complaints filed byro seplaintiffs, however, “must be construed liberally and
interpreted to raise the strongest arguments that they sudgls¢d/. Bank of Am.723 F.3d
399, 403 (2d Cir. 2013) (quotiAgiestman v. Fed. Bureau of Prisqd§0 F. 3d 471,474 (2d
Cir. 2006)) (internal quotation marks omittes®e also Tracy v. Freshwat@&23 F. 3d 90, 104
02 (2d Cir. 2010) (discussing the “spesialicitude” courts afford pro se litigant§or all
litigants, “[t]he failure in a complaint to cite to a statute, or to cite the correctrone way
affects the merits of the claimVicLeod v. Jewish Guild for the Blin864 F.3d 154, 158 (2d
Cir. 2017). “[F]actual allegations alone are what mattdk.“That principle carries particular
force where @ro selitigant is involved.”ld.

C. ResJudicata

Thedoctrineof resjudicatapreventsaclaim frombeingrelitigatedif “(1) theprevious
actioninvolvedanadjudicationronthemerits;(2) thepreviousactioninvolvedthe plaintiffs or
thosein privity with them;[and](3) theclaimsassertedh thesubsequerdctionwere,or could
havebeenraisedin theprioraction.”Souless. Conn.Dep’tof Emergencyservs & Pub.Prot.,
882F.3d52,55 (2d Cir.2018)(internalquotationmarksomitted).

In casesnvolvingprior litigation betweeroramongheparties,acourtmustdeterminef
it is precludedrom adjudicatingsomeor all of theclaimsbecaus®f previousrulingsonthe
meritsof thoseclaims.Thedoctrineof resjudicata, or claim preclsion,generallydictateshat
“a judgmentnthemeritsin aprior suit bars ssecondsuitinvolvingthesamepartiesor their
priviesbasednthesamecausef action.”ParklaneHosieryCo.v. Shore 439U.S.322,327
(1979).Therelateddoctrineof “[c] ollateralestoppebars gartyfrom raisinganissueof law or
factin asecondsuitthatthepartyhada‘full andfair opportunityto litigate. . .in [a] prior

proceedin@ndwherethedecisiornof theissuewasnecessario supportavalid andfinal
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judgmenbnthemeritsin thefirst action.”Irish Lesbian& GayOrg.v. Giuliani, 143F.3d638,
644 (2d Cir.1998)(internalcitationsandquotation®mitted).“The doctrinesf resjudicataand
collateralestoppeprotectlitigants from theburderof reltigatinganidenticalissuewith the
samepartyor hisprivy and[to promote]judicialeconomyby preventingheedlesétigation.™ Id.
at644 (quotingParklaneHosieryCo,439U.S.at326).

Thepartyassertinghedefensef resjudicatabeargheburden of provingthattheprior
actionresultedn aruling of theclaimonits merits,andthatresjudicataappliesto thecurrent
caseVentresy. Goodspeedirport, LLC,301Conn.194(2011);seeMedcalfv. Thompsomiine
LLP, 84F. Supp.3d313,321-22(SD.N.Y.) (“In orderto asserainaffirmativedefensef claim
preclusionapartymustshowthatanearlierdecisiorwas:(1) afinal judgmentonthemerits
madeby acourtof competenjurisdiction;(2) in acasenvolvingthesamepartiesortheir
privies and(3)involvingthesamecauseof action.”).

1. DISCUSSION

Although Ms. Hubert does not cite to any legal authority for her claims in her Complaint,
she “request[dghat the Court takpher] complaint of discrimination and retaliation based on
[her] protected class status of having opposed vi$la¢|reasonably believed to be employment
discrimination, andher]race, African Americarjher] color, Black, andher] gender, female,
and the creation of a hostile work environment, and to secufiegigthe rights guaranteed
under the laws of the State of Connecticut, federaldistriminaton laws, and the Constitution
of the United States.” Compl. at 6.

Because MdHubert is gro selitigant, the Court will liberally construe her Complaint to
raise the strongest possible arguments that it sug§esdgicLeod 864 F.3d at 158 (holding that

thedistrict court was required to construe plaintiff's complaint as asgartaims under New
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York state law regardless of her failure to check the appropriate box on a formactmpl
provided by district court’pro seoffice).

The DOC argues that Ms. Hubert's Complaint should be dismissed in its entirety
because (1) to thexeent Ms. Hubert brings state law claims for discrimination, retaliation, or
hostile work environment undére Connecticut Fair Employment Practices RGFEPA),
Conn. Gen. Stat. 8 46280, all such claims must be dismissed as barred bigléventh
Amendment and sovereign immunity; (2) to the extent Ms. Hubert brings fedemnad étai
discrimination, retaliation, or hostile work environment under Title VII, all stlaims must be
dismissed because some claims were not exhausted and ammedarred, some claims are
barred by re judicata, and Ms. Hubert failédl state a claim upon which relief may be granted
with respect to her discrimination, retaliation, and hostile work environmems;I8) Ms.
Hubert made materially false statenmteunder oath in hém Forma Pauperispplication, which
requires dismissal under 28 U.S.C. § 1915(e)(2)(A); and (4) repleading would éb&édiduse
Ms. Hubert cannot cure any of the fatal defects in her pleadings. Def.'s Mem. at 1

The Court agreesnd will first consider her federal claims and then determine whether it
is necessary to consider her state law clairhse.Court firswill consider whether her claims are
precluded undenes judicataand then evaluate whether tBemplaint fails to stata claim upon
which relief can be grantachderFederalRule ofCivil Procedurel2(b)(6) before turning to the
issue of whether to exercise supplemental jurisdiction over her state law.claims

A. Res Juicata

When a partyptates a credible defensectdim preclusion, a court must determine if it is

barred from hearing some or all of the claims, or counts, bef®@&klane Hosiery Cq439

U.S. at 327 (JA] judgment on the merits in a prior suit bars a second suit involving the same
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parties or their privies based on the same cause of action.”). While partie$ endtrexl to
multiple trials against the same parties on the same causes of action ons®a d@dhe merits
has been renderews judicatadoes not afford parties blanket immunity against suits arising
from different and distinct causes of actibhe Court must conduots judicataanalyses
thoughtfully so that it neither subjects movantsrproper litigation nor deprives nemovants
of access to justice.

The DOCargues that all of Ms. Hubert’'s sexual harassment claims are bames by
judicatabecause these claims were previously litigated bothcasesesulted in a judgment on
the meris inits favor.Def.’s Mem. at 11Qrder Granting 8mm.J.in Hubert |, Order Granting
Summ.J.in Hubert 11.

The Court agrees that Ms. Hubert's claims related to her January 27, 2010 demstion
precluded because this Court already issued a decisibre amerits of those claims Hubert 1,4
but the claims related to the August 7, 2017 inmate exposure incident dtebthd
supplemental report that Ms. Hubert submitted at an unidentified time have beeyditigated
and thusarenot precluded.

Here,with respect to the January 2010 dematMs. Hubertalleges that DOC officials
subjected her to sexual harassment and employment discrimination by sendiotunes pif
their penigsto her cell phone, by stalking and harassing her, and by otherwise “subject[ing] her

to sexual harassment, embarrassment, and retaliation.” CompAl#td.igh her allegations

* This Court previously granted summary judgment to the Defenddatiert lon Ms. Hubert's Title VII claims

for sexualharassment, hostile work environment, andagdoalarising from her January 27, 2010 demotion. Order
Granting MSJirHubert L Thus, thiCourthas already issued a final adjudication on the merits Bs. Hubert's

Title VII claims arising from her January 2010 demotiorolving the same parties present in the instant a&ies.
Soules882 F.3dat 55 (The doctrineref judicatgprevents a claim from being relitigated if “(1) the previous
action involved an adjudication on the merits; (2) the pptes/action involved the plaintiffs or those in privity fwit
them; [and] (3) the claims asserted in thiesaguent action were, or could have been, raised in thr@ption.”).
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lack sufficient detail, theyepeathe same claims alreadysmissedn Hubeat |. SeeSoules882
F.3d at 5556 (affirming district court ruling concluding this judicatabarred plaintiff's
claims for retaliation and wrongful dischargbere plaintiff was effectively allowed to amend
his complaint, which would have incorporatkd claim plaintiff tried to bring in the second
lawsuit)).

For these reasons, the Cowilt dismiss all of Ms. Hubert's Title VII claims feexual
discrimination, retaliation, and hostile work environment arising from hreralgt 27, 2010
demotion.The Cournowwill consider Ms. Hubert's remainimgscrimination, retaliation, and
hostile work environment claims.

B. 12(b)(6) andTitle VII Claims

Ms. Hubert'sremainingederalclaimsrelateto two separaténcidents:(1) theAugust7,
2017inmateexposuréncidentandMs. Hubert'sincidentreportexplainingLieutenant
Hernandez'sictionsin responsgand(2)theexchangdetweerMs. Hubert Lieutenant
HernandezandLieutenanSchwartaduringwhich sheprepared &age3 supplementateport
relatedto adifferentemployee’sncidentreportinvolving conductallegedlyoccurringn
DecembeR017 Ms. Hubertassertgliscriminationyetaliation andhostilework environment
claimsunderTitle VII of theCivil RightsAct of 1964relatedto thesetwo incidents42U.S.C.8
2000e etseq

TheDOC argueghattheseclaimsareeithertime barredor fail to stateaclaimupon
whichrelief maybegrantedDef.’s Mem. at9.

TheCourtdisagreeshattheseclaimsaretime barred putagreeghatMs. Huberthas

failedto stateaclaimuponwhichrelief maybegranted.
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1. Time-Barred Claims

UnderSection2000e-5(e)(1), aTitle VII plaintiff mustfile achargewith theEqual
EmploymenOpportunityCommission(*EEOC’) within 180daysafterthe allegedunlawful
employmenpracticeoccurred42U.S.C.8§ 2000e-5(e)(1);Nat'l R.R.PassengeCorp.v.
Morgan, 536U.S.101,104-05 (2002)

If a plaintiff initially files agrievancewith a dateentity,suchasthe CHRO,thathasthe
authorityto grantor seekrelief with respecto theallegedunlawful practice aplaintiff musta
file achargewith the EEOCwithin 300daysof theallegedunlawfulpractice 42U.S.C.8
2000e-5(e)(1);Nat’'l R.R.PassengeCorp.,536U.S.at109;Vegav. HempsteadUnionFree
Sch.Dist.,, 801F.3d72,78-79 (2d Cir.2015);Briscoev. City of NewHaven 967F. Supp.2d
563,577(D.Conn.2013)“A claimistime barredf it is notfiled within thesdimits.”
Richardsornv.Hartford Pub.Library,404F. App’x 516,517 (2d Cir.2010)(quotingNat'l R.R.
Passenge€orp., 536U.S.at109)).

Under Sectiod6a82(f) of the Connecticut General Statutes, the CHRO requires thata
plaintiff file a complaint within 180 days of the alleged act of discrimination. CGen. Stat. §
46a82(f). A plaintiff who fails to file aimely chage, however, is not precluded from taking
advantage of the extended 3@8y federal filing periodRichardsonF. App’xat 518(citing

EEOC v. ComOffice Products C9486 U.S. 107, 123 (1988

® Connecticut is known as a “deferral state” or “one which has itsaavtidiscrimination laws and administrative
agency.Bagley v. Yale Uniy42 F. Supp. 3d 332,340 (D. Conn. 2P1In a deferral state, a complaint mustfirst
be filed with the state agencyto give it an opportunity tolveshe suit.1d. “Inthe initial sixty-day period the
state agency has exclusive jurisdiction to processhig@tion chargeslt.“The state agency retains exclusive
jurisdiction unless one of three events occur to trigg@E Rurisdiction: (1) the sixtglay deferral period expires;
(2) the state agency proceedings are ‘terminated’; or (3)dteagency waives its right to exclusivelpqess the
charge.ld."The EEOC does not have subject matter jurisdiction to jerbedh its investigation and to issue a
right to sue letter untilthe deferral period expires or the stgency proceedings are otherwise terminated.”
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TheDOCstateghatMs. Hubertfiled herCHRO Gmplainton Februar?,2019.Def.’s
Mem.at 10.But, accordingto thecopyof Ms. Hubert's CHRO @mplaintattachedo
Defendant’'soswn memorandumthe correcffiling dateis February2,2018.CHROCompl.at1,
8.Thel80-dayandtheextende®00-dayfiling periods beginonthedateof theallegedunlawful
employmenpracticenotonthedatetheplaintiff files achargewith astateagencyor with the
EEOC.See42U.S.C. 82000e-5(e)(1) (“Achargeunderthissectiorshallbefiled within [180
or 300]daysaftertheallegedunlawfulemploymenpracticeoccurred. . . .”);Nat'l R.R.
Passenge€orp. 536U.S.at109 (employeanustfile chargewith EEOCwithin 180daysof
allegedunlawfulemploymenpracticeor within 300daysif employediles with a Stateentity
with theauthorityto grantor seekrelief with respecto theallegedunlawful practice).

Ms. Hubertallegeghatsheexperience@mploymentliscriminatioron August7, 2017,
whenhersupervisorl.ieutenanHernandezrefusedo sendaninmateto segregatiotior
exposindis penisto herwhenshewastouringtheNorth-1 Unit. Compl.at3. Thus,Ms. Hubert
had180daysfrom August7,2017to file achargewith the CHROand300daysfrom thatsame
dateto file achargewith the EEOC,makingherrespectivaleadlined-ebruary3,2018andJune
3,2018.Nat'l R.R.Passenge€orp, 536U.S.at109(“Section2000e-5(e)(1) requirethata
Title VII plaintiff file achargewith the[EEOC]eitherl800r 300daysaftertheallegedunlawful
employmenpracticeoccurred.”(internalquotationmarksomitted). Ms. Hubertfiled acharge
with the CHROon February2, 2018 within boththestateandfederaldeadlinesCHRO Conpl.
atl.

Accordingly,Ms. Hubert'sclaimsarisingfromthe August7, 2017incidentweretimely

filed.
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Ms. Huberthasfailedto allegeadateonwhich anunlawfulemploymenpractice
occurredwith respecto herclaimregardinghePage3 supplemerdl reportshepreparedn
connectiorwith anotheemployee’sncidentreport.Withoutadateof theallegedunawful
employmenpracticethe Courtcannoideterminavhethertheclaimis timely or not. SeeNat’l
R.R.Passenge€orp, 536U.S.at109-10(explainingthatachargeunderTitle VII mustbefiled
within 1800r 300daysaftertheallegedunlawfulemploymenpracticeoccurredjndicatingthat
thetimelinessof aTitle VII chargecannotedeterminedvithoutthedateof suchalleged
unlawfulpractice)ln theabsenc®f thisimportantinformation,the Courtwill dismissthisclaim
becausef itsfailureto alegeaplausibleentitlemento relief. Igbal, 556 U.S.at678 (“Wherea
complaintpleadsactsthataremerelyconsistentvith adefendant’siability, it stopsshortof the
line betweerpossibilityandplausibility of entittemento relief.” (internalcitationsomitted)
(quotingTwombley550U.S.at557)).

TheCourtnowwill turnto Ms. Hubert'sprimafaciecasefor herclaimsof
discrimination retaliation,andhostileworkenvironmenarisingfromthe August7,2017
incident

2. Discrimination Claims

In McDonnellDouglasCorp.v.Green411U.S.792(1973),theSupremeCourt
establishedburdenshiftingframeworkto evaluateclaimsof employmentiscriminatiorand
outlinedtheelement®f aprimafaciecase Consistenwith thisdecisionjn the SecondCircuit,
aplaintiff “mustshow(1) thatshewaswithin theprotectedagegroup,(2) thatshewasqualified
for theposition,(3) thatsheexperience@nadvers@mploymentction,and(4) thatsuchaction
occurredundercircumstancegivingriseto aninferenceof discrimination."Gorzynskv. JetBlue

AirwaysCorp., 596F.3d93,107(2d Cir.2010)(citationomitted).A plaintiff's burderfor
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establishingprimafaciecasas deminimis Woodmawv. WWOR-TV,Inc.,411F.3d69,76 (2d
Cir. 2005)(“We havecharacterizeglaintiff's primafacieburdenas‘minimal and‘de
minimis™ (citing Zimmermaniv. AssocsFirst CapitalCorp., 251F.3d376,381(2d Cir.
2001).

At the pleading stage of a suit involving employrneiscrimination, “allegation of facts
supporting a minimal plausible inference of discriminatory intent sufficelsecause this
entitles the plaintiff to the temporary presumptiovaDonnell Douglasintil the defendant
furnishes its asserted reasdaor its action against the plaintifDoe v. Columbia Uniy831
F.3d 46, 55 (2d Cir. 20163ee alsoDawsonv. N.Y.C. Transit Autt624 F. App’x 763,770 (2d
Cir. 2015) (summary order) (“At the pleading stage, district courts would déowvemembe
th[e] exceedingly low burden that discrimination plaintiffs face. ... .”)

Fora Title VII discrimination claim teurvive a motion talismiss the conplaint must
plausiblystate(1) that the plaintiffis a member of a protected class,tt@t the plaintifivas
qualified for the position, (Ihat the plaintifsuffered an adverse employment action, @)d
thatat least minimal suppoeixistsfor the proposition that the employer was motivated by
disciminatory intentLittlejohn v. City oN. Y, 795 F.3d 297, 307 (2d Cir. 2015). The
allegations need not, however, give “plausible support to the ultimate questiontbémnthe
adverse employment action was attributable to discrimination(*{T]he Supreme Court ruled
[in McDonnell Douglakthat, in the initial phase of the case, the plaintiff can establish a prima
facie case without evidence sufficient to show discriminatory motivation.”).

“[A] plaintiff sustains an adverse employment action if h&h@ endures a materially
adverse change in the terms and conditions of employméga 801 F3dat 85(quoting

Galabya v. N.Y. City Bd. Of Edy202 F.3d 636, 640 (2d Cir. 2000%n adverse employment
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action is one which is more disruptive than a mere inconvenience or an alteration of job
responsibilities.’ld. (citing Terry v. Ashcroft336 F.3d 128, 138 (2d Cir. 20p)3“Examples of
materially adverse changes include termination of employment, a demotiemexicby a
decrease in wage or salary, a less distinguished title, a material loss fifsbsigaificantly
diminished material responsibilities, or other indices unique to a particulai®sitiéd.; see
alsoJaeger v. N. Babylon Union Free Sch. Distric®1 F. Supp. 3d 21827(E.D.N.Y. 2016)
(“Rather, for a challenged employment action to be deemed ‘adverse’ under the last, it m
objectively alter for thevorse the terms and conditions of a plaintiff's employment.”)

In addition to alleging that she is an African American wonvs,Hubert's
discrimination claim is premisezhthe following allegations: Lieutenant Hernandez’ failure to
send an inmate to segation for exposing his penis to her when she was touring the-North
Unit, Compl. at 3

Ms. Hubert has alleged the first element pirimna faciecase—she is a member of
protected clas8utshe fails to establish the remaining eleme®¢gLittlejohn, 795 F.3cat307
(holding a plaintiff must allege that she is qualified for the position and sufferadhaerse
employment action, and must provide minimal support for the proposition that theyempés
motivated by discriminatory intentypecifically, Ms. Hubert has not allegétermination of
employment, a demotion evidenced by a decrease in wage or salary, a less distihglésa
material loss of benefits, significantly diminished material responsibjlitesny other facts
thatindicate an adverse employment actiee Vega801 F.3d at 8fquotingTerry, 336 F.3d at
138) see alsdngrassia v. Health & Hosp. Corpl30 F. Supp. 3d 709, 7201 (E.D.N.Y. 2015)
(dismissing claim whersupervisors comments about age and gender‘mendficient to

establish an adverse employment action for purposes of an ADEA or Titlewihl’@nd
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plaintiff failed to allege a “demotion, reduction of pay, or reduction of jgpaasibilities
because she was an older womaHgnry v. NY. City Hedth & Hosp. Corp, 18 F. Supp. @
396, 40405(S.D.N.Y. 2014) (African American female police officer’s allegatmainst city
employer defendants that being removed from role call and sent home on one oudtsiain
additional allegations that sivas docked pay on that day or further disciplined as a regllt,
not amount to an adverse employment actiGuigerrez v. City oN. Y, 756 F. Supp. 2d 491,
508-09 (S.D.N.Y. 2010) (Hispani&émerican detectives’ allegations that employer refused to
grart days off, required that detectives adhere more strictly to dress codehitb@d@tectives,
and “checked up” on detectives did not amount to adverse employment actions wittheut fu
allegation that actions had an “attendant negative result” on the terd conditions of
employment)Gad-Tadros v. Bessemer Venture Partn@&a6 F Supp. 2d 417424 (E.D.N.Y.
2004) (plaintiff sufficiently pled discrimination where she alleged “beingegzhsser for
promotions and deprived of necessary training due to her religion, national origin and race
.[,] no other employee at [defendant company] of the same religion, race cmahatigin[,] [ ]
that lessqualified and employees with less seniority were promoted over her[,] . . tfend]
plaintiff identified some relevant dates in her complaintiithe absence of plausible
allegations of amdverse employment actiods. Hubert has no viable claim and the Court
thereforeneed not determine whether discriminatory intent may be infexoebrdingly, Ms.
Hubert has failed to state a cognizablenslaf employment discrimination.
3. Retaliation Claims

To state a claim for retaliation under Title VII, “the plaintiff must plausibly allege tha

(1) defendants discriminatedor took an adverse employment actieagainst him, (2)

‘because’ he has opposed any unlawful employment practiegd 801 F.3d a®0. “The
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Supreme Court has held that in the context of a Title VII retaliation claim, ansadver
employment action is any action that ‘could well dissuade a reasonable worken&tong or
supporting a charge of discriminationld’ (quotingBurlington N. & Santa Fe Ry. Co. v. White
548 U.S. 53,57 (200% “The scope of actions that may be materially adverse for purposes of a
Title VII retaliation claim is broader than those actions prohibited by Title Vilits a
discrimination provisions; the latter apply to the terms and conditions of emgrdywihile tle
former ‘antiretaliation protection is broader and extends beyond workjpéated or
employmentrelated retaliatory acts and harmBbwenHooks v. City of N.Y13 F. Supp. 3d

179, 224-25 (E.D.N.Y. 2014) (quotinglicks v. Baines593 F.3d 159, 165 (2@lir. 2010)

(internal quotations marks omitted)).

Ms. Hubert's retaliation claim is premised on her filing of an incident repoadr around
August 7, 201 7reporting her supervisor’s failure to send an inmate to segregation after the
inmate exposed hgenis to her along with a reference to the fact that her shift commander never
facilitated a mediation for that incident, Compl. aB2and, her filing of a complaint with the
CHRO on February 2, 2018 HRO Complat 1.

While Ms. Hubert's filing of a complaint with the CHRO on February 2, 2018 con&itute
a protected activity, she does not allege that she experienced a materially advergeentpl
action in response that would have “dissuade[d] a reasonable worker from masingporting
a charge of diriminatior,]” f ollowing the submission of her complaiBurlington N. & Santa
Fe Ry. C0.548 U.S. at 5//ee also Jaegel 91 F. Supp. 3d at 233 (dismissing a retaliation

claim where plaintiff alleged no retaliatory actions following the filing of##EC charge)

6 Even thoughthe Courtwill not consider any of the allegatiegarding Ms. Hubert having to file a supplemental
report, and will dismiss any claim arising out of these allegationsifiomef 0 state a claim consistentwith the
Supreme Court’s decisionslgbalard Twombleythese allegations would not result in a viable claim for other
reasons. Ms. Hubert was asked to write a supplemental rep&rtiielaa nother employee’s incident report, not her
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Ms. Huberffails to allege dater adverse employment actiardd[s]imply pleading that
an adverse employment action occurred later in time than plaintiff's protecieity is
insufficient to survive a motion to dismis®echberry v. NY. City Fire Dep’t124 F. Supp. 3d
131, 154 (E.D.N.Y. 2015Moreover,Ms. Hubert not only fails to allege an adverse employment
action, butlsofails toallegea causal connection between that action and any complaint of hers
of a discriminatory employment practice.

Accordingly, Ms. Hubert has failed to statecgynizable claim for retaliation.

4. Hostile Work Environment Claims

In order to state an actionable hostile wenk/ironment clainunder Title VII, a plaintiff
must allege that he or she was subjected to harassment that was severe oepsaroagiv“to
alter the conditions of the victim’s employment and create an abusive workingreneirg and
. .. that a spedif basis exists for imputing the objectionable conduct to the empldd&rio v.
Costellg 294 F.3d 365, 373 (2d Cir. 2002) (internal quotation marks and citations omitted). The
plaintiff must demonstrate that the workplace atmosphere was “permatiediscriminatory
intimidation, ridicule, and insult’ that is ‘sufficiently severe or pervasive to titeconditions of
the victim’s employment and create an abusive working environment Harris v. Forklift
Systems, In¢510 U.S. 17, 21 (1993i{ingMeritor Sav. Bank, FSB v. Vinsofi77 U.S. 5765

& 67 (1986)).

own. Making “[a]n internal complaint of discriminatiamtnanagement is a protected activity for purposes of a
retaliation claim under Title VII[,]JGad Tadros 326 F. Supp. 2d at 424, but writing incidentreports or being
requestedto write a supplementalincident reportis a nowliey pr practice that hardly risésthe level of a
materially adverse employment actiSee Riverav. Rochester Genesee Reg'l Transp, A4&F.3d 11, 26 (2d
Cir. 2014) (allegations thanemployee received two disciplinary citations for insub@tion over tweyear

period, was aggnedto drive dirty buses, received one late overtime payaiesiendured employer’s ctime
refusalto give him a hatfay off for doctor's appointment did not constitute matgrativerse employment action);
Tepperwienv. Entergy Nuclear Operatidns,., 663 F.3d 556,568 (2d Cir. 2011) (“Actions thatare triviaims—
i.e, those petty slights or minor annoyances that often takeplaaek and that all employees experierage not
materially adverse.” (internal quotation marks omitted) (qudumington, 548 U.S. at 68)).
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“Courts look at all circumstances to ascertain whether an environmenficseslfy
hostile or abusive to support a claimh€ibovitz v. N.Y. City Transit Autl252 F.3d 179, 1882
Cir. 2001). These circumstances include factors such as the frequency attiraidatory
conduct; the severity of the discriminatory conduct; whether the conduct is plysical
threatening or humiliating (as opposed to merely offensive); and whetimeeasonably
interferes with an employee’s work performartdarris, 510 U.S. at 23. These factors are to be
evaluated holistically, and no single one is requiletgisee also Littlejohn795 F.3d at 321'Ih
determining whether a plaintiff suffered a hostile work environment, we roasider the
totality of the circumstances, including ‘the frequency of the discriminatamgluct; its severity;
whether itis physically threatening or humiliating, or a mere offensive otterand whether it
is unreasnably interferes with an employee’s work performanceiidtingHarris, 510 U.S. at
23))

Thetest for sufficiency of a hostile work environment claim has both subjective and
objective prongs: the plaintiff subjectivetyustperceive the@nvironment to be abusive, and the
discriminatory conduct must be “severe or pervasive enough to create an objectitiielyphos
abusive work environmentanenvironment that a reasonable person would [not] find hostile or
abusive—is beyond Title VII's puview.” Harris, 510U.S.at 21.“The incidents complained of
must be more than episodic; they must be sufficiently continuous and concerted in order to be
deemed pervasiveRaspardov. Carlon&g70F.3d 97, 114 (2d Cir. 201(@juotingAlfano, 294
F.3d at374)

Ms. Hubertbases hemostile work environment claimn the lack of discipline by
Lieutenant Hernandépllowing the exposure incidenGompl. at 3andMs. Hubert's shift

commandes follow-up with her two or three weeks after the incident, to fselee would like to
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mediate the incident with Lieutenant Hernandez and Human Resources, to whithiidst
agreed, but she never received folaprcommunication, Compl. at RIs. Hubert states in
conclusory terms that these events amount to sesekrae-based hostile work environment.
Compl. at 6.

These allegations, if reasonably substantiated, auttence dostile work environment
claim. Butwithoutmoredetail her allegation$ail to state a plausible claim ofh@stile work
environment Harris, 510 U.Sat 21(“When a workplace igermeated with ‘discriminatory
intimidation, ridicule, and insult’ that is ‘sufficiently severe or pervasive to tdeeconditions of
the victims employment and create an abusive working environment(citing Meritor Sav.
Bank, FSB477 U.Sat67); see, e.gDuplan v. City of N.Y888 F.3d 612,627 (2d Cir. 2018)
(affirming dismissal where plaintiff failed to demonstrate that “the enwrent was objectively
hostile and abusivedsplaintiff alleged only derogatory comments by a superviséeming v.
MaxMara USA InG.371 F App'x 115,119 (2d Cir. 2010) (holding that excluding the plaintiff
from meetings, excessivetyiticizing her work, refusing to answer werklated questions,
arbitrarily imposing duties beyond her responsibilities, throwing books, anchgandie emails
to her did not amount to a hostile work environmeiifano, 294 F.3cat376-77 (holding tha
female corrections offices’allegations thdtersupervisomade it more difficult for her to do
her job by requiring her to fill out paperwork for maintenanwbéch other male officers were not
required to dpthathersupervisor failed to eject prismisitor who made obscene gesture at her,
and thahersupervisor rated her “good” rather than “excellent” on two performance evalsiatio
did not meet the threshold of severity or pervasiveness fdvased hostile work environment)

She fails to “allege or set forth any facts that [D]efendant’s acts or condiectésd the terms
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and conditions of [her] employmertan essential element of a hostile work environment
claim.” Dechberry 124 F. Supp. 3d 458.

Although Ms. Hubert’s allegation that Lieuten&tgrnandez failed to discipline an
inmate for exposing his penis to her could reasonably sulggsste behavior on the part of
Lieutenant Hernandez, Ms. Hubert does not claim that this was unusual or intendednunende
or embarrass hefeeCompl. a-3; see alsdilfano, 294 F.3d at 376 (holding that defendant
lieutenant’s decision to iss@avarning to visitor who made obscene gesture at plaintiff instead
of ordering visitor removed from prison did not form basis of hostile work environmént cla
beause there was no evidence to indicate that lieutenant’s warning “was intended ioineade
[plaintiff], that it was unreasonably indulgent . . . or that it deviated fronmaryl practice).

Ms. Huberialsofails to allege a causal connection between the failure to discipline an
inmate and mistreatment because of her sex or &meKrasner v. HSH Nordbank A&30 F.
Supp. 2d 502, 519 (S.D.N.Y. 2010) (“Thus, although [plaintiff’'s] work environment mag hav
been unpleasanteven ‘hostile’ in ordinary parlaneehis discrimination claim must be
dismissed because the circumstances do not permit an inference that ‘[ |ivegleaisaut for
mistreatment because of [his] sex.”” (alterations in the original) (quéliago, 294 F.3d at
275), Bliss v. MXK Restaurant Cor @220 F. Supp. 3d 419, 423 (S.D.N.Y. 2016) (“Bliss cannot
simply allege a series of offensive racist and homophonic comments by hetisarppoint out
that she is a woman, and thereby state a clamgénder discrimination.”)

Likewise, Ms. Hubert does not allege that Human Resources’ failure to followthup w
her about mediating the incident was against protocol, out of the ordinary, or intended to punish

or embarrass her.

26



Accordingly, Ms. Huberhas failed to state a cognizable claim for racesexbased
hostile work environment.

Because the Court has dismissed all of Ms. Hubert's federal clamegdbat exercise
supplemental jurisdiction over her state law ck&im

C. The CFEPA Claims

“In any civil action of which the district courts have original jurisdiction, the district
courts shall have supplemental jurisdiction over all other claims that are teadl telalaims in
the action within such original jurisdiction that they form part of tie&case or controversy
under Article Il of the United States Constitution.” 28 U.S.C. § 1367(a). “{idixourts may
decline to exercise supplemental jurisdiction over a claim,” however, if “tiretd®urt has
dismissed all claims over which it&ariginal jurisdiction.” 28 U.S.C. § 1367(c)(3).

Supplemental or pendant jurisdiction is a matter of discretion, not of SigktUnited
Mine Workers v. Gibh883 U.S. 715, 726 (1996). Where all federal claims have been dismissed
before a trialstate claims generally should be dismissed without prejudice and left flrti@so
by the state court§ee28 U.S.C. § 1367(c)(3¢arnegieMellon Univ. v. Cohill484 U.S. 343,
350 (1988) (“[W]henthe federddw claims have dropped out of the lawsuits early stages
and only statdaw claims remain, the federal court should decline the exercise of juiosdigt
dismissing the case without prejudiceKplari v. N.Y-Presbyterian Hosp455 F.3d 118, 122
(2d Cir. 2006) (“[I]n the usual case irhveh all federalaw claims are eliminated before trial, the
balance of factors . . . will point toward declining to exercise supplementaligtion over the
remaining statéaw claims.”).

“Once a district court’s discretion is triggered under 8§ 13§3)cit balances the

traditional values of judicial economy, convenience, fairness, and cbidlari, 455 F.3d at
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122;see also Catzin v. Thank You & Good Luck Ca@99 F.3d 77, 83 (2d Cir. 2018) (“If one
of the 8§ 1367(c) categories applies, the district court may then undertake tegatiscy
inquiry of whether to exercise supplemental jurisdiction . . . . ‘[A] districticshwuld not
decline to exercise supplemental jurisdiction unless it also determine®thgiso would not
promote the valuearticulated ilGibbs economy, convenience, fairness, and comity.™)
(quotingJones v. Ford Motor Credit Co385 F.3d 205, 214 (2d Cir. 2004)).

“In weighing these factors, the district court is aided by the Supreme Courtt®addi
guidance irCohill that ‘in the usual case in which all federal claims are eliminated before trial,
the balance of factors . . . will point toward declining to exercise jurisdictiontbgeemaining
statelaw claims.””Kolari, 455 F.3d at 122 (quotir@arnegieMellon, 484U.S. 343, 350
(1988));see also Catzir8B99 F.3d at 83 (“Under this prong, in a great many cases, the evaluation
will usually result in the dismissal of the stdasv claims.”)

But as the Second Circuit recently emphasized, “[tlhe principle that theation of
federatlaw claims prior to trial generally points to declining to exercise supplemental
jurisdiction ‘in the usual case’ clearly does not mean that the balance of fastays @loints
that way.”Catzin 899 F.3d at 86. Thus, “[w]hen 8§ 1367(9)&pplies, the district court must still
meaningfully balance the supplemental jurisdiction factors” of judiciateitry, convenience,
fairness, and comity before declining to exercise supplemental jurisdiction.

The balance of factors here weighs imdieof declining to exercise supplemental
jurisdiction. The Court finds that principles of comity suggest that Connecticus @a more
suited to determine the viability of Ms. Hubert's CFEPA claims, which involven€cticut law.

Her “claims may be vidicated, if at all, in state court under traditional state law principles.”
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Giammatteo v. Newtod52 F. App’x 24, 30 (2d Cir. 2011) (citigaker v. McCollap443 U.S.
137,146 (1979)).

Accordingly, the Court declines to exercise supplemental jurisdietnd will dismiss
Ms. Hubert's CFEPA claimwithout prejudiceas a result.

D. Plaintiff's Materially False Statements Under Oath in Herln Forma Pauperis
Application

As the Court has already dismissed all of Ms. Hubert's datmeed not consideat
this time,whether Ms. Hubert made materially false statements under oath and whether that
warrants dismissal on those grounds.

E. Leave to Replead

When faced with aro seplaintiff, a court “should not dismiss without granting leave to
amend at least oncehwn a liberal reading of the complaint gives any indication that a valid
claim might be statedGomez v. USAA Fed. Sav. BabKk1 F.3d 794, 795 (2d Cir. 1999)
(quotingBranum v. Clark927 F.2d 6998, 705 (2d Cir. 1991)nderRule 15, courts are
instructed to “freely give leave” to amend pleadings “when justice so reduted. R. Civ. P.
15(a);see also Foman v. Dayid871 U.S. 178, 182 (19662) (“Rule 15(a) declares that leave to
amend ‘shall be freely given when justicerequires’; this mandate is to be heeded.” (citation
omitted))

Although Ms. Hubert's Complaint is deficientin numerous respects, as noted tisve
Courtwill grant her limited leave to file an amended complaint. Because of the ampliohthe
thedoctrine ofres judicatao any claims arising out of her January 27, 2010 demotion, it would

be futile to permit any of these claims to be the subject ah@nded pleadinGee Williams v.

"Because the Court has declined to exercise supplemental jlisisdicer Ms. Huberts CFEPA claims, the Court
will not conductanalysis under Federal Rule of Proced(fig)(l) for lack of subject matter jurisdiction.
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Citigroup, 659 F.3d 208, 214 (2d Cir. 2011)t(s well estabkhed “[lleave to amend neadt
be granted.. where the proposed amendment wouldfb#[e].”” (quotingAdvanced
Magnetics, Inc. v. Bayfront Partners, In&é06 F.3d 11, 18 (2d Cir. 199(@econd alteration in
the original).

Similarly, even if this @urt could have exercised supplemental jurisdiction over Ms.
Hubert's CFEPA claims, those claims would still be barred by Eleventh Amertdmmunity.
“The Eleventh Amendment to the United States Constitution bars a suit in fedetalgainst a
state oone of its agencies for either legal or equitable relief unless the state expdinglnts
to suit or Congress explicitly abrogated state immun@atris v. Dep’t of Corr, 170 F. Supp.
2d 182, 186 (D. Conn. 2001) (citifgnnhurst State Sch. & Hosp. v. Halderm&sb U.S. 89,
99-100 (1984)). “The DOC is a state agency entitled to the protection of the Eleventh
Amendment.’Garris, 170 F. Supp. at 186ee also Santiagov. N. Y. State Dep’t of Corr. Servs.
945 F.3d 25, 28 n.1 (2d Cir. 1991) (“Agencies of the state, such as [DOC], are entiflsdrto a
the state’s Eleventh Amendment immunity where . . . the agency is the alter bgstate and
the state is the real paityinterest”).

The State of Connecticut has expressly waived immunity from suit for chamught
under CFEPA in Connecticut state courts. Conn. Gen. Stat.-§@@GaConnecticut’s General
Statutes, however, contain nothing that constitutes an express waiver of Elagertdment
immunity for CFEPA claims in federal cougee Lyonv. Jongs68 F. Supp. 2d 1, 6 (D. Conn.
2001) (holding that Connecticut has waived common law immunity from suit in state court but
has not waived immunity from suit in fedécourt under Eleventh Amendment). Thus, “absent

an unequivocal expression or clear declaration of consent to defend CFEPA suiésah fe
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court, the court may not find such a waiver of Eleventh Amendment immu@igytis, 170 F.
Supp. 2d at 187.

Accordngly, Ms. Hubert's CFEPA claims would have to be dismissed and it would be
futile for those claims to be the basis of an amended complaint.

Aside from these two fatal legal deficiencies in her current Complaint, Mseitonay
file a motion seeking leaue file an amended complaint with any such proposed amended
complaint attached as an exhibit®gtober 2, 202Q to the extent that the deficiencies noted in
this ruling can be remedied. If Ms. Hubert fails to file a motion seekinggtahilamended
comphint byOctober 2, 2020the Court will instruct the Clerk of Court to close this case.

If Ms. Hubert does file a motion seeking to file an amended complaint by thistdate, t
Court will address whether Ms. Hubert made materially feis&ments under oatha
submission to this Court, and if itis determined that shetales appropriate actiomcluding
but not limited to dismissal of the cagee Vann v. Commissioner of N.Y. City Dept. of
Correction 496 FApp’'x 113,116(2d Cir. 2012)(“Given the falsity of Vann's application and
his declarations, Vann’s bad faith in this case evidence by his litigation expedad extensive
familiarity of thein forma pauperiprocess, and Vann's failure to credibly explain or correct his
declarations when given an opportunity to do so, the District Court was well witldisdsetion
when it dismissed Vann’s complaint with prejudiceCyoco v. U.S. Bureau of Prisar828
F.Supp.2d 463, 468 (S.D.N.Y. 20q4pismissal with prejudice is appropriate when an applicant

misrepresents her financial arrangements in bad faith to obtain IFP gtatus.”
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IV. CONCLUSION

FortheforegoingreasondDefendantsimotionto dismisss GRANTED.

Ms. Hubert,howevermaymovefor leaveto file anamendedomplaintwith aproposed
amendedaomplaintattachedasanexhibitby October 2, 2020 to theextentthedeficiencies
notedin thisrulingcanberemediedIf Ms. Hubertfails to file amotionseekingo file an
amendedaomplant by October 2,2020 the Courtwill instructthe Clerkof Courtto closethis
case.

If Ms. Hubertdoesfile amotionseekingo file anamende@omplaintby thisdate the
Courtwill addressvhetheMs. Hubertmademateriallyfalsestatementsnderoathin a
submissiorto this Court,andif it is determinedhatshehas takeappropriateaction,including

butnotlimited to dismissabf thecasewith prejudice

SO ORDERED atBridgeport,Connectiait, this 23rddayof August 2020

/s/Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE
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