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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

PAMELA CLAYTOR,
Plaintiff,

V. No. 3:19¢v-01363(VAB)

ROBERTL. WILKIE , SECRETARYOF
THE UNITED STATESDEPARTMENTOF
VETERANSAFFAIRS

Defendant.

RULING AND ORDER ON MOTION TO DISMISS

PamelaClaytor(“Plaintiff”) brings adiscriminationclaim againstRobertL. Wilkie,
Secretaryof theUnited StateDepartmendf VeteransAffairs, (“Defendant”)underTitle VIl of
the Civil RightsAct. Compl.,ECFNo. 1 (Sept 3, 2019).

SecretaryWilkie hasmovedto dismissMs. Claytors claimsunder Rulel2(b)(6)of the
FederaRulesof Civil ProcedureDef. Mot. to Dismiss,ECFNo. 14 (Nov. 27, 2019).

For the followingreasonsthemotionto dismissis DENIED.

FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Allegations

PamelaClaytor, anAfrican Americanwomanandaveteran employedasa GS6 Claims
Assistantfor theHartford, Connecticut \éteransAffairs (“VA”) RegionalOffice, andworks out
of theVA Hospitalin Newington, Connecticut. Compl.  3-6.

OnDecembe, 2017 Ms. Claytorreceiveda“Fully Successful'performanceating by

awhite, malesupervisorld. { 7. She kegesthatshewasentitledto an“Exceptional”ratingand
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thatthe performanceating shereceivedhaslimited her“financial andpromotional
opportunities.”ld. § 7-8.

At thesametime, Ms. Claytors supervisomllegedlyissuedawhite, maleco-workera
rating of “Exceptional.”’ld. 1 9. Shallegeshatthis co-workerperformedat alower standard
thanshe didandwasdisciplinedfor beingabsenfrom work the monthbeforetheevaluations.
Id. BeforetheseevaluationsMs. Claytorallegesthat shereceivedmorecomplexwork
assignmentthanherwhite, maleco-worker.Id. at § 10.

B. Procedural History

Beforefiling suit, Ms. Claytorfiled a complaint of employmeuliscriminationwith the
Office of EmploymenDiscriminationof theDepartmenbf VeteransAffairs. Id. 5.

OnJuly 17, 2019, thBepartmenbf VeteranAffairs issueda Notice of Final Agency
Decision.ld.

On SeptembeB, 2019 Ms. Claytorfiled this ComplaintagainstRobertL. Wilkie in his
capacityasSecretaryof theUnited StatedDepartmenbf VeteransAffairs, claimingthatthe VA
haddiscriminatedagainstherbasedon raceandgendeiin violation of Title VII of theCivil
RightsAct of 1964, 42 U.S.C. § 2000etseq Id.

On November 27, 201%ecretanywilkie movedto dismissPlaintiff's claim under
FederalRule ofCivil Procedurd 2(b)(6).Def. Mot. to Dismiss.

On August 28, 2020, the Coureld amotionhearingon Defendant’snotionto dismiss.
Minute Entry,ECFNo. 26 (Aug. 28, 2020).

1. STANDARD OF REVIEW
To survive amotionto dismissunderl2(b)(6),a complaint mustontaina “shortand

plain statemenbf theclaim showing hatthepleadeis entitledto relief.” Fed.R. Civ. P.8(a).



Any claimthatfails “to stateaclaim uponwhichrelief canbe grantedwill bedismissedFed.
R. Civ. P.12(b)(6).In reviewing a complaint under Rule 12(b)(6), a caympliesa“plausibility
standard” guided b$two working principles.”Ashcroftv. Igbal, 556U.S.662, 678 (2009).

First, “[t{lhreadbarerecitalsof theelementf acauseof action,supported bynere
conclusorystatementsjo notsuffice.” Id.; seealsoBell Atl. Corp.v. Twombly 550U.S.544,

555 (2007)“While acomplaintattackedoy aRule 12(b)(6)motionto dismissdoes noheed
detailedfactualallegations . . aplaintiff's obligationto provide the ‘grounds’ of his
‘entitle[ment]to relief’ requiresmorethanlabelsandconclusionsandaformulaicrecitationof
theelementsf acauseof actionwill not do.”(internalcitationsomitted)).Second, “only a
complaintthatstatesa plausibleclaim for relief survives anotionto dismiss.”Igbal, 556U.S. at
679. Thus, the complaint musbntain“factual amplification. . .to renderaclaim plausible.”
AristaRecaods LLC v. Doe 3, 604 F.3d 110, 120 (2dir. 2010) (quotingrurkmenv. Ashcroft
589 F.3d 542, 54(2d Cir. 2009)).

When reviewing a complaint under Federal Rule of Civil Procedure 12(b)(6), the court
takes all factual allegations in the complaint as tigieal, 556 U.S. at 67.8The court also views
the allegations in the light most favorable to the plaintiff and dedlwsferences in the
plaintiff's favor. Cohen v. S.A.C. Trading Cor@g11 F.3d 353, 359 (2d Cir. 2013ge also York
v. Ass’n of the Bar of the City of N.286 F.3d 122, 125 (2d Cir. 20020n a motion to dismiss
for failure to state a claim, we cstnue the complaint in the light most favorable to the plaintiff,
accepting the complaint’s allegations as true.”).

A court considering anotionto dismissunder Rulel2(b)(6)generallylimits its review
“to thefactsasassertedvithin the fourcornersof thecomplaint,the documentattachedo the

complaintasexhibits,andany documentsncorporatedn the complaint byeference."McCarthy



v.Dun & BradstreetCorp, 482 F.3d 184, 19(@d Cir. 2007). A courtmayalsoconsider
“mattersof which judicial notice may betaken”and“documentsitherin plaintiffs’ possession
or of which plaintiffs hadknowledgeandrelied onin bringing suit.”"Brassv. Am.Film Techs.,
Inc., 987 F.2d 142, 150 (2dir. 1993);Patrowiczv. TransamericdHomeFirst,Inc., 359F. Supp.
2d 140, 144D. Conn. 2005).

A plaintiff's “[flactual allegations must be enough to raise a right to relief athwe
speculative level” and assert a cause of action with enough heft to show entitienedief and
“enough facts to state a claim to relief that is plausible on its fawetnbly 550 U.S. at 555,
570. A claim is facially plausible if “the plaintiff pleads factual content that alloe/sdlrt to
draw the reasonable inference that the defendant is liable for the misconduct’afsgedft v.
Igbal, 556 U.S. 662, 678 (2009).

Although the Federal Rules of Civil Procedure do not require “detailed factual
allegations,” a complaint must offer more than “labels and conclusions,” “a focrnedatation
of the elements of a cause ofiant” or “naked assertion[s]” devoid of “further factual
enhancement.Twombly 550 U.S. at 555-57. Plausibility at the pleading stage is nonetheless
distinct from probability, and “a well-pleaded complaint may proceed even ikes@ savvy
judge that actual proof of [the claim] is improbable, and . . . recovery is very remote and
unlikely.” Id. at 556 (internal quotation marks omitted).

1. DISCUSSION

In McDonnellDouglas Corpy. Green 411U.S.792 (1973), the Supreme Court
established burden-sifting frameworkto evaluateclaimsof employmentiscriminationand
outlined theelementof aprimafacie case Consistentith this decisionjn the SecondCircuit,

aplaintiff must show(1) sheis amemberof aprotectecclass;(2) shewasqualifiedfor her



position;(3) shesufferedanadverseemploymentction;and(4) thereis “atleastminimal
supportfor the propositiorthatthe employewasmotivatedby discriminatoryintent.” Littlejohn
v. City of N. Y, 795 F.3d 297, 31@d Cir. 2015). Aplaintiff’'s burdenfor establishingaprima
facie cases deminimis Woodmarv. WWOR-TV, Inc., 411 F.3d 69, 7@d Cir. 2005)(“We

havecharacterizeglaintiff's primafacie burdenas‘minimal’ and‘deminimis™ (citing
Zimmermantrv. AssocsFir st Capital Corp, 251 F.3d 376, 38@d Cir. 2001)).

In the initialpleadingstage of litigation for ditle VII employmentdiscriminationclaim,
“allegation of facts supporting a minimal plausible inference of discrimiypattent suffices . . .
because this entitles the plaintiff to the temporary presumptibtftBbnnell Douglauntil the
defendant furnishes its asserted reasons for its acteansaghe plaintiff.”Doe v. Columbia
Univ., 831 F.3d 46, 55 (2d Cir. 2018ge alsoDawson v. N.Y. i@y Transit Auth. 624 F. App’x
763, 770 (2d Cir. 2015) (summary order) (“At the pleading stage, district courts would do well to
remember th[e] exceetily low burden that discrimination plaintiffs face . . . .").

For a Title VII discrimination claim to survive a motion to dismiss, a plaintiff must
establish in her complaimat prima facie case of discriminatiorhe plaintiff must show that: (1)
she is anember of a protected class; (2) she was qualified for her position; (3) shredafie
adverse employment action; and {d@re is ‘at least minimal support for the proposition that the
employer was motivated by discriminatory interttiftlejohn, 795 F.3dat311.The allegations
need not, however, give “plausible support to the ultimate question of whether the adverse
employment action was attributable to discriminatidd.,’Id. at 307(“[T]he Supreme Court
ruled [inMcDonnell Douglakthat, in the initial phase of the case, the plaintiff can establish a

prima facie case without evidence sufficient to show discriminatory motivation.”

Defendant does not contest that Ms. Clagtirsfies the first two requiremenids.



Claytoris an African American woman and therefore a member of a protectedGiasgl. | 3.
Ms. Claytor also plausibly demonstrates that she was qualified for her position.sSieeha
employed by the VA Regional Office for many years and received a “Fully Sud€essfu
performance evaluatiomd. at § 6-7. Thethird prong, howevels at issueSecretary Wilkie
argueghatMs. Claytor hagailed to demonstrate that she experienced the required adverse
employment action

Ms. Claytorargues that thevaluation rating of “Fully Successful” rather than
“Exceptiona)” was an adverse employment action becausedhbative evaluation impacted her
“financial and promotional opportunities.” Compl. { 8.

Secretary Wilkie argugethat the “Fully Successful” employment evaluation was not
negative and that even if it were, it does not rise to the level of an adverse aittan w
“accompanying adverse consequences.” Def. Mot. Dismiss 8.

The Court disagrees.

“[A] plaintiff sustains an adverse employment action if he or she enduretedatia
adverse change in the terms and conditions of employmésgdv. Hempstead Union Free
Sch. Dist. 801 F.3d 72, 85 (quotingalabya v. N.Y. City Bd. Of Edu@02 F.3d 636, 640 (2d
Cir. 2000)). “An adverse employment action is one which is more disruptive than a mere
inconvenience or an alteration of job responsibilitiés.{citing Terry v. Ashcroft336 F.3d 128,
138 (2d Cir. 2003)). “Examples of materially adverse changes include termination of
employment, a demotion evidenced by a decrease in wage or salary, a less distingleished ti
material loss of benefits, significantly diminished material responsibilities, ariattiees
unique to a particular situationd.; see also Jaeger v. N. Babylon Union Free Sch. Distrf&t

F. Supp. 3d 215, 227 (E.D.N.Y. 2016Rather, for a challenged employment action to be



deemed ‘adverse’ under the law, it must objectively alter for the worse theaedesnditions
of a plaintiff's employment.”)However,“adverse employment actions are not limited to
pecuniary emoluments. Lesser actions such as negative employment evaluatsomésttalso
be considered adversdreglia v. Town of Manliys313 F.3d 713, 720 (2d Cir. 200@)ternal
citations and quotation omitte¢)iting Predav. Nissholwai Am.Corp.,128 F.3d 789, 791 (2d
Cir.1997) Morris v. Linday, 196 F.3d 102, 110 (2d Cir. 1999)).

“A poor performance evaluation is not by itself an adverse employment action, but if an
evaluation has some ‘material impact, such as an effect on plaintiff's promotiotuoiijpes or
pay,’ it can qualify.”"Danielsv. ConnecticutNo. 3:12-€v-0093 (VAB),2015 WL 4886455at
*9 (D. Conn. Aug. 17, 2015) (quotirBpowenHooks v. City of NY, 13 F.Supp.3d 179, 317
(E.D.N.Y. 2014)) In Daniels a “Fully Successful” performance rating becamedwerse action
when (1) the employee had consistently recea/kegher performance ratingeforethe “Fully
Successful” rating and (2) the performance evaluation rating is used as a onetetefmining
promotionsld.

Here,Plaintiff has alleged a negative evaluation with financial andrambraent
consequences. Given the “exceedingly low burden” required of plaintiffs at the pleadjag st
seeDawson 624 F. App’xat 770, the assertion of an action by her employer (the negative
evaluation) and the assertion of its “material impact” (the effect on taarcial and
promotional opportunities) amaifficient to meet the adverse action requirenagthis stage of
the caseSee Littlejohn 795 F.3d at 311 (“[W]hat must be plausibly supported by facts alleged in
the complaint is that the plaintiff is a member of a protected class, wasegyaifffered an
adverse employment action, and has at least minimal support for geesipian that the

employer was motivated by discriminatory intent.”).



Ms. Claytoralso has mada showing of at least minimal support for the proposition that
the employer was motivated by discriminatory inteldt.[T]he evidence necessary satisfy
the initial burden of establishing that an adverse employment action occurred under
circumstances giving rise to an inference of discrimination is miriimdl.at 313 (internal
guotations and corrections omittefliting Zimmermann251 F.3cdat 381). ‘To allege the
requisite discriminatory intent, a plaintiff may allédgcts that directly show discrimination or
facts that indirectly show discrimination by giving rise to a plausible inference of
discrimination” Levyv. LegalAid Soc'y 408 F. Supp. 3d 209, 214 (E.D.N.Y. 2019) (quoting
Vega 801 F.3dat 87). Indirect evidence may include “evidence that similarly situated
comparators outside of Plaintiff's protected class were treated moralbigvtitan Plaintiff.”ld.
(citing Littlejohn, 795 F.3d at 312). “In cases such as this, courts generally will look to whether a
plaintiff and his comparators were (Bubject to the sanygerformancesvaluation and discipline
standardsand (2)'engaged in comparable condtictd. (quotingGrahamv. Long IslandR.R,
230 F.3d 34, 4@2d Cir. 2000)).

Ms. Claytor allegeghat her white, male supervisor gave her a negative employment
evaluationwhile giving a white, male cworker a higher evaluation despite his alleged
disciplinary issues and worse performareeeCompl. § 7-9 (alleginghat the white, male
supervisor, who gave her the “Fully Successful” performance rating, gave hermaideco
worker an “Exceptional” performancatingdespite this cavorkerallegedlyperforming below
the standard of the plaintiff and being “disciplined as AWOL only a month previoudiaése
allegations are sufficient at this stagfehe caseCf. Littlejohn, 795 F.3d at 313 (finding “factual
allegations are more than sufficient to make plausible her claim that her clemodurred under

circumstances giving rise to an inference of discriminatisgre African American employee



alleged being replaced by white employee less qualified than her).

Accordingly, Secretary Wilkie’s motion to dismiss will be denied

CONCLUSION

For the foregoingeasonspefendantsmotionto dismissis DENIED.

SO ORDERED at Bridgeport, Connecticuthis 28h day of August, 2020.

/s/ Victor A. Bolden
VICTOR A. BOLDEN
UNITED STATESDISTRICT JUDGE




	RULING AND ORDER ON MOTION TO DISMISS

