Dr. Al Malik Office for Financial and Economic Consultancy v. Horseneck Capital Advisors, LLC Doc. 44

UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

DR. AL MALIK OFFICE FOR FINANCIAL
AND ECONOMIC CONSULTANCY,
Plaintiff,

y No. 3:19€v-1417(JAM)

HORSENECK CAPITAL ADVISORSLLC,
Defendant.

ORDER GRANTING IN PART AND DENYING IN PART MOTION TO DISMISS

This caseas about a consulting fee dispuldne plaintiff claims that the defendant agreed
to pay the plaintiff about $1.5 million for consulting services in 2018 but that the defendant has
only paid about half that amount. Tpkintiff has filed this lawsuit alleging numerous claims,
and the defendant in turn has moved to dismiss the claims for statutory theft and brieach of t
implied covenant of good faith and fair dealing. | will grant in part and deny in part thennboti
dismiss.

BACKGROUND

The following facts are drawn from the complaint and are assumed to be tryd@olel
the purpose of this motion to dismiss. Doc. Bthintiff Dr. Al Malik Office for Financial and
Economic Consultancy (“Malik”)s an eponymous sole proprietorship owned and operated by
Dr. Ahmed Al Malik, a citizen and resident 8audiArabia Malik provides consulting services
for entitiesseeking fundérom investors in Saudhrabia.Doc. #1 at 1 (1 1).

DefendanHorseneck Capital Advisork]l.C (“Horseneck”)is a Conneticut limited

liability companythat raisesnvestmentapitalfor businesses in the United States. Horsergeck i
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basedn Greenwich Connecticutand is owned and managed by Christopher Frddcat 1
(12).

Malik has sued Horsenegkincipally seeking payment for consulting services that Malik
renderedn Saudi Arabia for one of Horsenésknvestment funalients. Malik’s arrangement
with Horseneck contemplated that Horseneck would pay Malik a certain percehtiag@et
fees that Horseneck received from the clientvhomMalik provided consulting services.

In 2013, Malik agreed withlorsenecko furnish consulting services for Horseneck’s
client, andHorseneckn turnagreedo pay to Malik an amount equal to 60% of the net feat
Horseneck received from the client. Malik fully performed under the agreement, asehkick
paid Malik 60% of the fees after subtracting a brakeater feeld. at 2 (11 34).

Two years later, Horseneck engaged Malik ag@ainhe same clieptagreeing to pay
70% of the net fees receivadalik fully performed under the agreement, and Horseneck paid
70% of the fees after subtracting a brolesler fee and certain claimed expenkad. (11 67).

The trouble arosafter Horseneck agaengaged Malikor the same clienin 2018.
Although the parties did not enter into a written agreement, Malik alleges they had emexg-
in-fact for Horseneck to pay 70% of the net fees receagatihad in 2015. Malik fully
performed under the agreement but Horseneck refused to pay as éftiae] asserting for the
first time that the fees could be subject to withholding for U.S. income tax. Horseadektnis
claim despite the fact that none of Malik’s services were rendered in thel Sdtiesld. at 2-3
(17 910).

The complaint recitegarious emails to Malik from Christopher Franco on behalf of
Horseneck regarding the tax withholding issue. On September 11,FA@h8pwroteto Malik

stating that[t]he issue is getting the tax opinion from the attornei.at 3 (f 11)Franco



further represented that “I have been promised the tax advice this week” and that the
broker/dealer “got the gross fee at the end of last week, and they will releas thes to
[Horseneckby the end of next weeklbid.

Later that month, Franco wrote, “I have not received the funds from the loiedler
yet. They are prepared to release funds to me, however the tax question is not finalized so
therefore the amount is in questiothbid. (f 12).He continued: “I have asked my lawyers to
consult with the taxing authorities. They have sent a letter...for guidance on the question. |
told we should get an answer shortlyoid.

HorseneckhenpresentedMalik with a Partial Payment Agreement (“PPARgat
contained “an acknowledgement that a partial fee isgoeaid, and that additional fees will be
paid, subject to the conclusions of [Horseneck’s] counsel regarding the tax isduats34
(T 14).Under the terms of the PPA, Horseneck waunitlally pay $723,125—an amoustightly
less than half the amount that Madikeges to bactually owed for consulting services in 2018.
Ibid. (11 1415).

The parties executed tiRPA Id. at 4 (116). But Horseneck hasincemade no efforts to
resolve or provide corroboration tbfe purported tax questions. Malik allegésitHorseneck has
refused eveto provide the letter referenced by Franco that “purportedly request[ed] guidance
from the ‘taxing authorities.’Tbid. (] 17).

Malik filed this complaint in September 2019. Doc. #theTomplaint allegethe
following severclaims breach of contract (Count One), statutory theft (Count Two), unjust
enrichment (Count Three), fraudulent inducement (Count Four), breach of the implied covenant
of good faith and fair dealing (Count Five), specific performance (Count Six), and for

declaratory judgment (Count Seven). Horseneck has now filed a motion to dismissnisefa@tai



statutory theft and breach of the implied covenant of good faith and fair dealing. Doseg#14;
also Doc. #15.
DISCUSSION

When considering a motion to dismiss under Rule 12(b)(6), the Court must accept as true
all factual matters alleged in a complaint, although a complaint may not survive itinkeies
enough noreonclusory facts to state plausilgleunds for reliefSee, e.g., Ashcroft v. Igbal, 556
U.S. 662, 678 (2009Hernandez v. United Sates, 939 F.3d 191, 198 (2d Cir. 2019).

Statutory theft

Horseneckmoves to dismiss Malik’s claim for statutory theé@onnecticut law provides
that “[a]ny p&son who steals any property of another, or knowingly receives and conceals stolen
property, shall pay the owner treble his damages.” Conn. Gen. Stat. §.5%-&6# claim for
statutory theft requires a plaintiff to prove the sateenentsas would be required to proae
crime of larcenyunder Conn. Gen. Stat. § 53a-1$8 Suart v. Suart, 996 A.2d 259, 268
(Conn. 201y, Emigrant Mortg. Co., Inc. v. Travelers Prop. Cas. Corp., 2020 WL 616577, at *3
(D. Conn. 2020)Like a claim forconversion, &laim for statutory thefgenerallyrequiresproof
of “an unauthorized assumption and exercise of the right of ownership over goods belonging to
another, to the exclusion of the owner's righitéovard v. MacDonald, 270 Conn. 111, 129 n.8
(2004) (internal quotations omitted). Thus, “the party alleging conversion or statutory tiséft m
prove a sufficient property interest in the items in questiblystic Color Lab, Inc. v. Auctions
Worldwide, LLC, 284 Conn. 408, 419 (Conn. 2007).

Malik allegeshatHorseneck has “wrongfully withheld the remainderM#g[ik’s] fees,
or $834,375, with the intent to deprivddlik] of the remaining fees and/or with the intent to

appropriate the remaining fees to itself.” Doc. #1 at 5 (Y 25)tH&sutsnot enougho state a



claim of statutory theft under Connecticut lawh¥ “money can be the subject of statutory
theft,” a plaintiff mustinitially establisithe“legal ownership or right to possession of
specifically identifiable moneysDeming v. Nationwide Mut. Ins. Co., 279 Conn. 745, 771-72
(2006).That is, “a party must show ownership or the right to possess specific, identifiable
money, rather than the right to the payment of money generlijjgtic Color Lab, 284 Connat
421.

Malik hasalleged at mosa denial ofa contractuatight to payment rather than a
conversiorof specifically identifiable moneys which Malik owned or had the right to possess.
The factual allegations do not show that Horseneck functioned as a conduit for olacustod
funds that belonged in the first instance to Malik.

Nor does Malik allege facts to show that Horseneck’s conduct otherwise quasifies
criminal larceny under Connecticut laee Conn. Gen. Stat. § 53a-119. Although Maliigues
that theconduct amounts to a theft of services in violation of Conn. Gen. Stat. BL98a{C)
this provision applies to the theft of labor services only if the defendant obtains orstatvof
in the employ of another person” and then “uses or diverts to the use of himself or a tlind pers
such labor.” The complaint does not allege that Horsetselk “use[d]” Malik’s laboror that
Horseneck “divert[ed] to the use of himself or a third person” Malik’s labor.

Moreover,state courts haveoundly concludethata generat|f]ailure to pay for
services does not, in and of itself, constitute larceny or tH&iV Enterprises v. Budget
Modular Workstations, Inc., 2005 WL 3163938, at *1 (Conn. Super. Ct. 20@ta Capital
Grp., LLC v. Smith, 1998 WL 167293, at *3 (Conn. Super. Ct. 1998) (rejecting application of §

53a-119(7)(C) and explaining that “[n]o court has expanded the definition of theft of services



beyond the statutory parameters to include a situation, as in the presenhessey party to a
contract has failed to honor his contractual obligation to pay for services.”).

Accordingly, | will dismiss Malik’s claim for statutory thefiee, e.g., Algamus v. Pac.
Soecialty Ins. Co., 2015 WL 5722722, at *4 (D. Conn. 2Q1@ismissing statutory theft claim
because “this case concerns a debt allegedly owed under a contract, and thusathisftut
claim cannot lie”) Kopperl v. Bain, 23 F. Supp. 3d 97, 108-09 (D. Conn. 2014) (dismissing
statutory theft claim involving breach of executory contract to make future tra$feompany
ownershipinterestdecause plaintiff failed to allege fasisowing property iplaintiff's
possession capable of convergibn

Breach of theimplied covenant of good faith and fair dealing

Horseneck nexinoves to dismiss the claifar breach of the implied covenant of good
faith and fair dealind'lt is axiomatic that the implied duty of good faith and fair dealing is a
covenant implied into a contract or contractual relationsiipskins v. Titan Value Equities
Group, Inc., 252 Conn. 789, 792 (2000). A claim for breach of the implied covenant may be
asserteahot only when parties enter into an express contract but also if they enter into an implied
contract.See Jonesv. H.N.S. Mgmt. Co., 92 Conn. App. 223, 227 (2005).

Under Connecticut law, a plaintiff assertinglaim forbreach of thémplied covenant of
good faith and fair dealing must prove three elements: (1) that the plaintiff and eheatef
were parties to a contract under which the plaintiff reasonably expected to rectiire cer
benefits; (2) that the defendant engaged in conduct that injur@ththsff's right to receive

some or all of those benefits of the contract; and (3) that the defendzthinaaad faith.See

1 Malik relies on several state trial court decisidBeg; Media Horizons, Inc., LLC v. Kane, 2015 WL 5805945
(Conn. Super. Ct. 2015)lliam Raveis Real Estate, Inc. v. Brancale, 2013 WL 656884 (Conn. Super. Ct. 2013)
Gatesv. Cartwright, 2012 WL 6901151 (Conn. Super. Ct. 20IY)ese decisions are distinguishable or not
persuasive for substantially the reasons stated in Horseneck’s reply memarBiodu#4.
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Bagley v. Yale Univ., 42 F. Supp. 3d 332, 359-60 (D. Conn. 2Q%49 also Capstone Bldg.
Corp. v. American Motorists Ins. Co., 308 Conn. 760, 794-95 (2013) (explainthgt claim for
breach of themplied covenant must be accompanied by bad faith but nibtatthe claim‘is
not implicated by conduct that does not impair contractual rights”).

Malik’'s complaint alleges an impliezbvenant claimas to twodifferentcontracts: the
implied contract for the 2018 consulting services and the express contract in the floem of
PPA. As to the implied contract, toiemplaint adequately alleges facts to establish each of the
three elements fan implied covenantlaim. First,Malik alleges the existence of a contract
namely,an agreemenh-fact or implied contracas to the 2018 consulting arrangemé&in
implied in fact contract is the same as an express contract, except that assent is nedexpress
words, but is implied from the conduct of the partiddahon v. Chicago Title Ins. Co., 296
F.R.D. 63, 78 (D. Conn. 2013).

SecondMalik alleges that Horsenetlas failed to pay hundreds of thousands of dollars
that were owed under thmplied contract This allegation is enough to show a breach that has
injured Malik’s right to receive benefits under the contract.

Third, Malik alleges thaHorseneck acted in bad faith by withholding payment on the
ground of unresolved tax questiomkile at the same time failing to work toward resolving those
guestions and claiming that the PPA cut off Malik’s right to recover full fees. Doc.7& at
(140). Thesallegationsare enough to suggdbtat Horseneck was more than nigneegligent
butacted witha dishonest purpose as required to sustaiaimfor breach of thanplied
covenant of good faith and fair dealirige Capstone, 308 Conn. at 795.

As to the PPA agreement, the complailieéges that the PPA was a contractual

agreemeniThe complaint further alleges that Malik “agreed to accept the initial partial payment,



on the express understanding that additional fees would be paid once the tax quéstions—
indeed there were anrywere resolved.” Doc. #1 at 4 (1 15). And the compldiegasthat
Horseneck engaged in bad faith to deny Malik some of the benefits of the PPA by promising to
work toward resolving the tax questions but not actually doingswell ady means of
refusing Malik’s request for records “under the Partial PaygrAgreement.’ld. at 8
(T 41).Assuming the PPA says what Malik alleges it does, this is enough to sarsiajplied
covenantlaim as tohe PPA

HorsenecKaults Malik for failing to allege the implied covenant claim with particularity
asis required for claims of fraud under Fed. R. Civ. P. 9(b). But Horseneck does not show that
the implied covenant claias pleaded by Malik-involves fraud that would makesubject to
the requirements of Rule 9(b). As the Connecticut Supreme Court has explained, thelibad fai
necessarto sustain an implied covenant may be established not only by “actual or constructive
fraud, or a design to mislead or deceive another,” but also by “a neglect or refudfél smme
duty or some contractual obligation, not prompted by an honest mistake as to one's rights or
duties, but by some interested or sinister moti@Gagstone, 308 Conn. at 795.

Because the allegations specific to Malikigplied covenant claim do not allege fraud,
see Doc. #1 at 78 (11 3842), the heightened pleading requirements of Rule 9(b) do not apply to
Malik’s claim. Cf. Carney v. Lopez, 933 F. Supp. 2d 365, 376 (D. Conn. 2013) (“A breach of
fiduciary duty claim will implicate the heightened pleading standard of Rule 9(b) only if i
includes a fraud claim.”)gee also UBS Asset Mgmt. (New York) Inc. v. Wood Gundy Corp., 914
F. Supp. 66, 72 (S.D.N.Y. 1996) (applying Rule)3¢implied covenantlaims because these

claims*“arise out of the same alleged misrepresentations and omissions as thediragt).cl



Accordingly, | conclude that the complaint adequately alleges an implied cowtaiant
for both the implied contract arising from Malik’s 2018 consulting services and the express PPA
contract. | further conclude that this claa®m pleaded by Malik is not subject to the heightened
pleading requirements of Fed. R. Civ. P. 9(b).

CONCLUSION

For the foregoing reasons, the CQBRANTS defendant’s motion to dismiss (Doc. #14
as toplaintiff's claim for statutory theft (Count Tw@nd DENIESdefendant’s motion to dismiss
as to plaintiff's claim fotreach of the implied covenant of good faith and fair dealing (Count
Five).

It is so ordered.

Dated at New Haven th22nd dayof June 2020.

[sieffrey Alker Meyer
Jeffrey Alker Meyer
United States District Judge




