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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
THOMAS TANNER,
Plaintiff,
V. - Case No. 3:19¢v1432(KAD)
FRANKIE CUEVAS, DDS, ET AL,, '

Defendants.

MEMORANDUM OF DECISION RE: MOTION TO DISMISS

Plaintiff, Thomas Tanner (“Tanner”), cunidy incarcerated at the MacDougall-Walker
Correctional Institution (“MacDougall-Walkex, filed this civil rights complainpro seasserting
that from September 2018 to Seypiber 2019, Dr. Frankie Cuevas and Dental Assistant A. Duffy
were deliberately indifferent tois need for a new lower partialrtare in violation of the Eight
Amendment to the United States Constitution. Uipdtial review, the Courdismissed the claim
against Dental Assistant Duffy lrer individual and official gaacities pursuant to 28 U.S.C. §
1915A(b)(1) and (2) and dismisstte deliberate indifference ctaiseeking monetary damages
from Dr. Cuevas in his official capacity muant to 28 U.S.C. § 1915A(b)(2). The Court
permitted the claim that Dr. Cuevas was debbay indifferent to Tanner’s need for a new
lower partial denture as &eptember 24, 2018 when his lowienture became unusable to
proceed against Dr. Cuevas in his individual cdpamnd in his officialcapacity, to the extent
that Tanner sought declarat@and injunctive relief.SeeAm. Initial Review Order, ECF No. 10.

Defendant Cuevas now moves to dismiss the daim asserted against him. For the

reasons set forth below, the motion is granted.
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Standard of Review

When ruling on a Rule 12(b)(6) motion tomiss, the court “accepts as true all of the
factual allegations set out in [the] complaint, draw[s] inferences from those allegations in the
light most favorable to the plaintifind construes the complaint liberallyRoth v. Jennings
489 F.3d 499, 510 (2d Cir. 2007) (internal quotatiomk®iand citation omittd). In addition to
the facts set forth in the complaithe Court may also consider dmeents either attached to the
complaint, incorporated into it by referencejrdegral to it and matters of which the Court can
take judicial notice.Goel v. Bunge, Ltd820 F.3d 554, 559 (2d Cir. 201@)ternal quotation
marks and citation omitted).

To withstand a motion to dismiss under Rule 12(b)(6), “a complaint must contain
sufficient factual matter, accepted as true, taestaclaim to relief that is plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v. TwombJ\650
U.S. 544, 570 (2007)). “A claim has facial plduilly when ... plaintif pleads factual content
that allows the court to draw the reasonablerance that the defendant[s] [are] liable for the
misconduct alleged.’Id. The plausibility standard is notetlequivalent of @robability standard
but requires something more thidwe assertion of allegations sugtjeg the mere possibility that
the defendant engaged in unlawful condu#ee id.Legal conclusions and “[tlhreadbare recitals
of the elements of a cause of action, supportetidne conclusory statements, do not suffice” to
state a plausible claim for relieAshcroft 556 U.S. at 678 (citinfwombly 550 U.S. at 555).

“Where ... the complaint was filgaro se it must be construed Kpally with ‘special
solicitude’ and interpeted to raise thstrongest claims that it suggest$ibgan v. Fischer738

F.3d 509, 515 (2d Cir. 2013) (quotiftill v. Curcione 657 F.3d 116, 122 (2d Cir. 2011)).



Nevertheless, pro seplaintiff's complaint still must stte a plausible alm for relief. 1d.
(citations omitted).
Allegations and Facts Demonstrated thr ough the Exhibitsto the Complaint

In August or September 2015, Dr. Cuevgsareed Tanner’s partial lower denture.
Compl., ECF No. 1, at 9 § 7; at 31, Ex. @n November 24, 2015, Tanner’s partial lower
denture cracked and went down the toilet; at 32, Ex. A. Dr. Cuevasstructed Tanner to fill
out a lost property formld. Prison officials dichot approve Tanner’s regst for a new partial
lower denture.ld.

In December 2017, Tanner sent an inmate redadbe Dental Department claiming that
he needed to have his upper denture adjusdtedit 23, Ex. 5. In response, a dental staff
member informed Tanner that he was schedifibr a dental appointment on January 30, 2018.
At an appointment on that date, Albert BeuscBd#D, addressed Tanner’'s complaints that
chewing on the left side of his méudisplaced his full upper denturtd. at 32, Ex. B. Dr.
Beuscher adjusted Tanner’s upper denturenaeld that two teeth, numbers 22 and 27, showed
decay and needed to be filledl. Tanner alleges that he infoesh Dr. Beuscher that his lower
denture had been cracked since 2015, he haddedting painful sores and he could not eat
properly. Id. at 10 1 9. Tanner’s dental recordslile no notation by Dr. Beuscher as to
Tanner’s complaint of a cracked lower dentuiek.at 32, Ex. B.

On March 20, 2018, Dr. Cuevas examined Taramek filled the cavities identified by Dr.
Beuscher during the pridanuary 2018 appointment. { 10; at 36, Ex. C. When Tanner
returned to his cell, he put Hmwer denture in, but it did not fiiroperly due to the new fillings

in teeth numbers 22 and 2Ifl. Tanner returned to see Dr. Cuevas that afternoon wearing his



lower denture. During that visiDr. Cuevas adjusted the filling® that the lower partial denture
would fit properly. Id. Tanner alleges that Dr. Cuevaasknowledged that the lower partial
denture was cracked and suggested thatchedasubmit a request to have Tanner’s lower
denture repairedld. However, Dr. Cuevas’s entry in Taets dental records reflect that Tanner
had previously alleged that his lower denturd gane down the toilet aridat the lower denture
that he wore during the March 20, 2018 appuart seemed to have been repaired at 36,

Ex. C.

On September 24, 2018, Tannermitted an inmate request tile Dental Department
indicating that he needed to be seen by tmtistdbecause his partial lower denture had broken.
Id. at 10 § 11; at 17, Ex. 2. In response to ithigpiest, Dental Assistant Duffy indicated in
writing that Tanner had been schedulebecseen in the dental departmelat. at 17, EXx. 2.
Tanner submitted an inmate regquidated January 28, 2019 to tental Department regarding
the scheduling of an appointment to be seen éyléntist due to his neéar a new partial lower
denture.ld. at 16, Ex. 1. In response, Dental AssstDuffy indicated in writing that that
Tanner was still scheduled to be seen butttietvaiting list fo appointments was very long.

Id.

On May 17, 2019, Tanner submitted an innratpuest to the Deal Department
indicating that he @eded a new partial lower denture toaad that he consided the need for a
new denture to be urgenid. at 10 § 12; at 29, Ex. 10. On June 25, 2019, Tanner filed a
grievance requesting to be seen by the dentist because he needed a new partial lower denture.
Id. 1 13; at 19, Ex. 4. On July 31, 2019, Dr. Gagexamined Tanner and noted that he was not

wearing his lower partial denturéd. at 11-12 § 18; at 19, Ex. 4t 37-40, Ex. C. Tanner



informed Dr. Cuevas that the partial lower deatiiad broken and that had sent the pieces of
the denture to his familyld. Tanner refused to request a fammtgmber to mail the pieces back
so Dr. Cuevas could attempt to repair the dentldeTanner believed that he was entitled to a
new partial dentureld.

On September 4, 2019, Dr. Cuevas informed Tatite he had been approved to receive
a new partial lower denture andatthe would be seen in the mal Department when it was his
turn. 1d. at 12 7 22; at 30, Ex. 11. As of the détat Tanner signed tltomplaint, September
12, 2019, he had not received his partial lower dentigreat 14 § 29. Additinal facts will be
set forth as necessary.
Discussion

Dr. Cuevas seeks dismissal because the aéilbegado not state a plausible claim that he
was deliberately indifferent to Tam&dental needs or the altetive, that he is entitled to
gualified immunity. Tanner oppes the motion on both grounds.

Eighth Amendment - Deliber ate I ndifference Dental Needs

The Eighth Amendment prohibits deliberatdifference by medical providers to an
inmate’s serious dental needSee Harrison v. Barkley®19 F.3d 132, 136-37 (2d Cir. 2000)
(applying deliberate indifference standé&wdiental treatment claim) (citirigstelle v.
Gamble 429 U.S. 97, 104 (1976¢hance v. Armstrond,43 F.3d 698, 702 (2d Cir.1998)). To
state a claim for deliberate indifference to a seridental or medical ndea plaintiff must meet
a two-pronged test. Objectiyelthe inmate’s medical need condition must be “a serious
one.” Brock v Wright 315 F.3d 158, 162 (2d Cir. 2003]D]ental conditions, like other

medical conditions, may ke varying severity, Chance 143 F.3d at 702, and not all dental



conditions will be sufficiently seous to meet this objective sidard. Factors relevant to the
seriousness of a dental or mzadicondition include whether ‘f@asonable doctor or patient
would find [it] important and wdhy of comment,” whether theondition “significantly affects
an individual's daily activities,” and whethiercauses “chronic and substantial paind’ If a
prisoner alleges “a tempamy delay or interruption in therovision of otherwise adequate
medical treatment,” rather thandenial of any treatmentrfbis or her condition, “it is
appropriate to focus on the challengksdiayor interruptionin treatment rather than the
prisoner'sunderlying medical conditioalone in analyzing whetherdlalleged deprivation is, in
‘objective terms, diciently serious,’ to support an Eighth Amendment clairBrhith v.
Carpenter 316 F.3d 178, 185 (2d Cir. 2003)r(ghasis in origpal) (quotingChance 143 F.3d at
702).

The second prong is subjective and godbéadefendant’s statedf mind. Under this
mens reaprong, the plaintiff must allege thattdefendant “knew adnd disregarded the
plaintiff's serious [dntal] needs.””Harrison, 219 F.3d at 137 (quotifghance 143 F.3d at
703). The Second Circuit has defined the mesitdae of deliberatandifference as “[the]
equivalent [of] subjective recklesss as the term is used inmamnal law” and that it “requires
that the charged official act orifféo act while actually aware ofsaubstantial risk that serious . . .
harm [to the inmate’s health] will result3alahuddin v. Goord467 F.3d 263, 280 (2d Cir.
2006) (citingFarmer v. Brennan511 U.S. 825, 836-37, 839-40 (1994).

Mere negligent or inadvertent conduct, however, does not constitute deliberate
indifference. SeeEstelle 429 U.S. at 106 (“Thus, a complathat a physician has been

negligent in diagnosing or treating a medicalditon does not state a valid claim of medical



mistreatment under the Eighth Amendmémédical malpracticeloes not become a
constitutional violation merely bease the victim is a prisoner.”$alahuddin 467 F.3d at 280
(“recklessness entails more than mere neglig¢nddor does a difference of opinion between a
medical provider and an inmate regardingagdobsis or appropriate medical treatmedee
Chance 143 F.3d at 703 (“It is well-establishttht mere disagreesnt over the proper
treatment does not create a caosibnal claim. So long as thesitment given is adequate, the
fact that a prisoner might prefardifferent treatment does notgirise to an Eighth Amendment
violation.”).

Upon further review of Tannerfactual allegations and tlparties’ submissions on the
motion to dismiss, it is apparent that thglih Amendment claim comprises three separate
instances of alleged deliberate indifference by@uevas. Tanner alleges that Dr. Cuevas was
deliberately indifferent to: (1) his need tovkehis cracked lower p@al denture repaired
following the March 2018 appointmg (2) his need for a new lower denture as of September
2018 when his lower denture broke; and (3)n@ed for a prompt d¢al appointment in
September 2019 to have his niewer denture fabricated. The Court addresses each in turn.

While Tanner is clearly dissatistl with the dental treatmehe received, it is clear that
at no point in time between March 2018 and Seytter 2019, did his need for a better or new
lower denture rise to the level of being suffitily serious for purposed an Eighth Amendment
claim.

Cracked Lower Partial Denture

Tanner asserts that at an appoient at the end of Janué918, Dr. Beuscher examined

him in response to his December 26, 2017 reqodsave his upper denture adjusted. Dr.



Beuscher adjusted his upper dest instructed Tanner on hownmaintain his upper denture and
that cavities in two of thteeth in his lower jaw thatould be filled at the@ext visit. Compl. at
32, Ex. B. Tanner alleges that during the appointptee informed Dr. Bascher that his lower
partial denture was cracked and was causing him painful sores on his gums and difficulty eating
and required repair. Dr. Beusats entry in Tanner’'s dentatécords doesot reflect any
complaints by Tanner regarding his lower padighture or sores on his lower or upper gums.
Id. In March 2018, Dr. Cuevas filllethe cavities in the two tdetdentified by Dr. Beuscher
during the January appointment aujusted the fillings to ensuteat Tanner’s lower denture fit
properly. Id. at 36, Ex. C.

Tanner does not allege, nor do tental records reflect, that he informed Dr. Cuevas that
his lower denture was crackedwiusable, that he could not gabperly with tle lower denture
or that he had experienced sairesn using the lower ddure. In fact, Dr. Cuevas noted that the
lower partial denture appearedhave been repaired recentlgl. Thus, Tanner has not alleged
that he suffered from a serious or painful dééneed at the time diis March 2018 appointment
with Dr. Cuevas or that Dr. Cuevas was aware of such a condition or syniptoms.

Accordingly, Tanner has failed to stalausible claim that he suffered from
sufficiently serious dental condtn in March 2018 or thereafter asesult of his cracked lower
denture for purposes of this EigpAmendment claim. In additiom light of this failure, the

allegation that Dr. Cuevas failed to submit quest for repairs to the lower denture does not

Y Indeed, Tanner's dental records contain no complaint that his lower denture had beerha@uysig or
difficulty eating or chewing. And although Tanner claims that Dr. Cuevas acknowledged kédatanture during
the March 2018 appointment and indicated that he would submit a request to repaiettdelature, the dental
records do not reflect this acknowledgarhby Dr. Cuevas or indicate that he would submit a request to repair the
lower denture.ld. Nor does Tanner allege that after therdia?018 appointment, he submitted any requests
indicating that the cracked denture was causing him pain or difficulty eating or that he neealeslthe lower
denture repaired.

8



constitute deliberate indifference. At most, tHeged failure to submit the request to repair the
lower denture might constitute negligence.t Bsidiscussed above, negligence or medical
malpractice is not enough to plaugilalllege deliberate indifferenc&eeSalahuddin467 F.3d
at 279-80 (Negligence that wouldpport a claim for méical malpractice daenot rise to the
level of deliberate indifference am&lnot cognizable under section 1983.).

The motion to dismiss the claim that Dr. Cagwas deliberately indifferent to his need
to have his cracked lower denture repairetMarch 2018 or theafter is granted.

Broken/Unusable L ower Partial Denture

Dr. Cuevas next saw Tanner on July 31, 20Ir@aponse to Tanner’s request to be seen
after the lower denture had completely broken.Cuevas again asserts that neither the
allegations in the complaint nor the attachextalerecords, demonstie that Tanner suffered
from a serious dental condition asesult of the broken lowdenture. Alternatively, Dr.
Cuevas argues that neither #ilegations nor the aal records attached to the complaint
plausibly allege that he was daditately indifferent to Tanner’ssed for a new lower denture.

Cases where courts have foumderious dental need dueatdenial of or delay in
providing dentures to an inmatave generally involved allegatis of severe pain and other
serious and/or chronic symptonSee, e.gWynn v. Southwar®51 F.3d 588 (7 Cir. 2001)
(ruling that allegations that an inmate suffebéebding, headaches andftjurement as a result
of not having his dentures demstrated that the inmate haderious medical need, supporting
his § 1983 claims that his Eighth Amendment rigi#se violated when he was deprived of
dentures)Farrow v. West320 F.3d 1235, 1244-45 (1.Cir. 2003) (few or no teeth and a

definite need for dentures, in addition torpaiontinual bleeding, swollen gums, two remaining



teeth slicing into the gums and weighsdcestablishes a serious medical neddjit v. Dental
Dep't 865 F.2d 198, 201 {oCir. 1989) (inmate with no denes suffering severe pain, bleeding
gums and breaking teeth could/baa serious medical nee®atterson v. LichtensteiiNo. 3:18-
CV-2130 (MPS), 2019 WL 1596347, at *3 (Do@h. Apr. 15, 2019) (assuming inmate’s
allegations that he had experienced “difficidgting and that “food bea]me[] lodged in his
gums causing severe pain and canker sores,” asgighypan infection wersufficient to meet
seriousness prong of Eightmendment standard}Villiams v. JacobsagrNo. 15 CV 28 (VB),
2016 WL 2733136, at *3—4 (S.D.N.Y. May 9, 2016) &jein replacing broken denture that
caused “daily cuts” and bleeding and severe fmainmate’s upper gumsd “inhibited inmate’s
ability to eat properly” ovesix-month-period “before his raf@al was submitted [for a new
denture], and for another full geafter the referral” constituted serious delay that met objective
prong);Tripp v. Commonwealth of BaNo. Civ. 1:CV-05-1227, 2005 WL 3132317, at *3 (M.D.
Pa. Nov. 22, 2005) (denying a motion to dismisd permitting an Eighth Amendment claim to
go forward where plaintiff hatéeth extracted by a prisonrdist and was refused further
treatment, including the provisiar dentures, when he suféat from pain and continual
bleeding gums).

Here, Tanner alleges that on Septenitse 2018, and January 28, 2019, he submitted
requests addressed to the dedegdartment indicating that Hiswer partial denture had broken
and was no longer usable. Dental Assistant Duffy, not Dr. Cuevas, responded to both requests
indicating that Tanner had been sthled to be seen. In neithequest did Tanner indicate that
he was unable to eat or was athise experiencing any pain other symptoms because he did

not have a usable lower denture.
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Four months later, in May 2019, Tanner sultedita request to the dental department
stating that needing a denturegtat should be considered urgeBecause he did not receive a
response to that request, on June 26, 2019|dwkdimedical grieva indicating that he
considered it a priority to be examined ditiged for a new lower denture. It was not until
Tanner submitted a request addeskto the dental departmemt July 25, 2019 that he stated
that he had experienced sores on his gums dficLitty chewing becauske could not use his
lower denture. Compl. at 27, Ex. 8. Dr. Cuevas examined Tanner on July 31, 2019, six days
later. Id. at 37-40, Ex. C. Tanner does not allegs thuring the examination, he informed Dr.
Cuevas that he was having trouble eating orehgetrienced pain or weight loss or any other
medical symptoms as a resultraft having a usable lower dentur&nd Dr. Cuevas’s entry in
Tanner’s dental records refle¢tat he performed x-rays aadull physical examination of
Tanner’s teeth and gum#d. at 39. He noted normal sofssue, no pain upon palpation and no
complaints by Tanner of any painful conditionld. In response to the motion to dismiss,
Tanner concedes that he did not compébout painful gums dunrg the July 31, 2019
appointment. Obj. Mot. Dismiss, ECF No, 20, at 16.

Dr. Cuevas argues that Tanndggure to allege that he suffered from painful sores,
difficulties with chewirg or other medical symptoms angifrom eating without a lower partial
denture; the meager referentepainful gums and difficultie eating in his inmate requests
and the grievance to the dental department,Tamher’'s dental records vah reflect normal soft
tissues, no pain upon palpation and no comfddig Tanner of any painful conditions, all
combine to defeat any plausible claim thasb#ered from a sufficientlgerious condition as a

result of his broken and unusalever denture as to imphlde the Eighth Amendment. The

11



court agrees.

The exhibits attached to the complaint reffidat Tanner complained that he needed a
lower denture to eat and/or was having difficdhewing at the earliesn May 2019 and that he
had experienced painful sores os fums at the earliest on July 25, 261Banner does not
allege, nor do his dental recongdlect, that he complained Br. Cuevas during his appointment
on July 31, 2019, that he had experienced eithergraiifficulty eatingor chewing without his
lower denture. And the examination revealeteqio the contrary. Furthermore, there are no
allegations that Tanner’s conditiogsulted in or could result in generation or chronic or daily
pain. Thus, neither the allegatis nor the records attached to the complaint, state a plausible
claim that Tanner suffered from a serious demésd after his lower denture broke and became
unusable at the end of September 2018.

Further, as noted, at the July 31, 2019 appuenit, Tanner did not complain that he was
having difficulty eating or chewing or that &s experiencing pain in his gums and the
examination revealed no issues in this regéhdis, there was no reason for Dr. Cuevas to order
any treatment for Tanner beyond recommendinghbdde fitted for a new lower denture, which
he did. These allegations simply do not “evin@ef@lonscious disregard afsubstantial risk of
serious harm” to Tanner’s dental healfathaway v. Coughlim@9 F.3d 550, 553 (2d Cir. 1996)
(internal quotation nréas and citation omitted), even if nisaving a usable lower denture created
a sufficiently serious dental conditiso as to implicate the Eighth amendment.

In sum, the motion to dismiske claim that Dr. Cuevas wadsliberately indifferent to his

dental needs after hisvier denture broke in Segphber 2018 is granted.

2 There are no allegations that Dr. Cuevas saw eithiélese documents prior to seeing Tanner on July
31, 2019.
12



Appointment to Fabricate New Lower Partial Denture

Lastly, Tanner alleges that on Septemhe2019, he learneddhthe request for
authorization to fabricate a new lower deetaubmitted by Dr. Cuevas was approved by the
Director of Dental Sefiees. Tanner alleges that Dr. Cuedasermined that Tanner would be
called to the dental department fbe fabrication of the new loweenture when it was his turn.
Tanner claims that Dr. Cuevas should havenediately scheduled him to be seen for the
fabrication of the new denturacthat the failure to do so rséo the level of deliberate
indifference.

Dr. Cuevas again asserts thanner did not allege that eas suffering from a serious
dental condition at any point after the J8ly, 2019 appointment. In his August 22, 2019 request
addressed to Dr. Cuevas, Tanner stated thatsitvery difficult to eat wthout the lower denture
because he had to also remove the top dentunalar to do so and he hoped to be scheduled to
have a new lower denture fabricated as sogroasible. Compl. at 30, Ex. 11. He did not
allege that he was experiencing pain, weight lasack of nutrition or any other symptoms due
to not having a usable lower dentutd. Given the absence of aliations that Tanner suffered
from a serious dental need, the delay in schegiim for an appointmerfor fabrication of the
lower denture, which at the tinoé the filing of the complaint wasine days, does not rise to the
level of deliberate indifference.

The motion to dismiss the claim that Dr. Cuewas deliberately indiéfrent to his dental
needs when he delayed scheduling him for gro@pment for the fabrication of a new lower

denture is grantet!.

3 Because the Court has granted theiomoto dismiss on this grounit is unnecessary to reach the
guestion of defendant’s qualified immunity.
13



CONCLUSION
The Motion to Dismiss,HCF No. 17], is GRANTED. The Clerk is directed to enter
judgment for the dendants and close this case.
SO ORDERED at BridgepprConnecticut this 10day of August 20109.
Is/

Kari A. Dooley
United States District Judge
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