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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

MINERVA USA, LLC,
Plaintiff,

V. No. 3:19¢v-1476(VAB)
DANIEL M. MCCABE andDANIEL M.

MCCABE, LLC,
Defendang.

RULING AND ORDER ON MOTION TO DISMISS

MinervaUSA, LLC (*Minerva” or “Plaintiff”) hassuedDanielM. McCabe Esq.(“Mr.
McCabe”)andDanielM. McCabe LLC (“McCabe”) (collectively“Defendants”)for negligence,
negligentmisrepresentatioreachof fiduciary duty, breachof theimplied covenamnof good
faith andfair dealing,andviolation of the Connecticutynfair TradePracticesAct, Conn.Gen.
Stat.§ 41-110b(af“CUTPA").

Defendantdiave movedo dismissCount Fiveof the Complaint forviolation of CUTPA,
eachcorrespondingrayerfor relief, andthe prayefor relief demanding a constructivriston
November 25, 2019.

For the followingreasonsthemotionto dismissis GRANTED.

Count Five of the Complaingny correspondingprayerfor relief, andthe prayerfor relief
demanding a constrtice trustaredismissedrom this lawsuit. Minerva, however may move by
August 28, 20200 amendthe Complainandrepleadthedismissedlaim andanyrelief also

dismissedif thereis afactualandlegalbasisto doso.
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FACTUAL AND PROCEDURAL BACKGROUN D
A. Factual Allegations

Minervais a singlemembedimited liability companyrun byHuili Ma, awomanfrom
China whosdirst languagas MandarinChinese Compl.,ECFNo. 1 { 10(Seq. 19, 2019).Ms.
Ma allegedlylivesin Flushing,New York. Id. § 7.

In late SeptembeR016, Minervaallegedlysought theservicesof Mr. McCabeto assist
with somereal estatepurchasedd. 1 11-12. Mr. McCabeis allegedlythe solememberof
DanielM. McCabe,LLC, alimitedliability companyin Stamford,Connecticutld. § 9. Minerva
andMcCabeallegedlyenterednto anattorneyclient relationshipwhereMcCabewould render
all legalservicesan connectiorwith Minerva'’s purchase oUnits 206, 306, 313, 314, 408nd
407 at 22 Glenbrook Roadstamford,Connecticut 06902 (th#&Jnits”). Id. 1 13, 15As partof
thelegalservicesffered,McCabeallegedlyrepresentetb Minervathathe would “conduct due
diligence on th&Jnits andtherelatedcondominiumassociation . . analyze,assessandopine on
thefinancial condition of theJnits’ condominiumassociationengageompetenvendorso
inspectandappraisehe Units, alongwith thestructuresimprovementandthe commorareasof
theUnits’ condominiumassociationand negotiatamaterialtermsandconditions, including the
purchaserice, of Minerva’s purchase of th&nits.” Id.

Minervaallegeshat McCabesimultaneouslyepresente®#aulVentura,andallowedhim
to purchase th&nits at acertainprice,andthenallowedhim to resellor “flip” theUnitsto
Minervaat a highermpricewithin avery shortperiodof time, sometimesithin thesameday.|d.
1 2. MinervafurtherallegesthatMcCabeallowedMr. Venturato usemoneythatMinervahad
depositedn escrowto purchasethe Units beforesellingthemto Minervaat a higherprice.ld.

3. MinervaallegeshatMcCabedid notdisclosethathewassimultaneoushactingasVentura’'s



attorney.ld. In otherwords, MinervaallegeshatMcCabe“actively participatedn this scheme
without disclosinghat[hewas]actingastheattorney[]for bothsidesof thetransactionin
which thePlaintiff's moneywasbeingusedto fund the flippingscheme.’1d. 1 3. In addition,
MinervaallegesthatMcCabedid notdisclosethepricethatMr. Venturapaidfor theUnits. Id.
4,

Minervaclaimsthatthe“Defendants . .representethattheyhadover 40yearsof
experiencaepresentinghousands of buyeendsellersof realestatejncluding condominiums,
andthattheyhadsuperior knowledgeskill or expertisan thefield of real estatemattersand
that[] McCabewasa religiousdevotee.ld. { 12. Minervaalsoclaimsthatshereviewed
McCabe’swebsite which allegedlystatedthatDanielM. McCabe LLC hadextensive
experiencen real estatematters handledall phasef real estatemattersandgave personal
attentionto eachclient. Id. § 12. Minervaallegeshatsherelied on McCabe’srepresentations
whenmaking thedecisionto purchase th&nits. Id.  13.Had sheknown about the flipping
schemeMinervaclaimsshewould not havegreedo pay morethanwhatMr. Ventura
originally paidfor theUnits. Id. 4.

1. Purchases ofUnit 403

On SeptembeR?2, 2016,McCabeallegedlyrepresentedir. Venturain connectiorwith
the purchase dfinit 403from Haiyu Huangfor $80,000.d. { 15.

On SeptembeR6, 2016,McCabeallegedlyrepresentedlinervain connectiorwith the
purchase obinit 403from Mr. Ventura for $110,00Qyhich was$30,000morethanVentura
paidfor theUnit. Id. § 16. Mr. McCabeallegedlyknewthatMr. Venturahadpaidalower price

for Unit 403,andallegedlyfailed to disclosethatinformationto Minerva.ld. § 15.



2. Minerva’s Escrow Funds for Units 206, 306and 407

OnOctoberl7, 2016, Minervallegedlysentby wire approximately $36,00td McCabe
to holdin trustfor the purchase dfnits 206, 306and407,andthensenta secondwire on
October28, 2016for $329,297.36 for purchase of thaseneUnits (the “Funds”).Id. § 17.
McCabeallegedlyacceptedheseFundsandheldthemin escrowfor Minerva.ld.

3. Purchasesof Unit 407

OnOctoberl7, 2016 McCabeallegedlyrepresented¥ir. Venturain connectiorwith the
purchase obinit 407from Judy Zhu Huang for $95,00[@!.  18.McCabeallegedlyreleasedch
portion of the Fundt Ventura forusein purchasingJnit 407, without everinforming Minerva
thatthe Fundsverebeingusedfor this purposeld. § 19.

On October27, 2016 McCabeallegedlyrepresentedlinervain connectiorwith the
purchase obinit 407from Ventura for $120,00@yhichwas$25,000morethanMr. Venturahad
paid afew daysearlier.ld. § 20.Mr. McCabeallegedlyknewthatMr. Venturahadpaid alower
price for Unit 407,andallegedlyfailed to disclosethatinformationto Minerva. ld.

4. Purchasesof Unit 206

On November 14, 2016écCabeallegedlyrepresentediir. Venturain connectiorwith
the purchase dinit 206from KatrinaK. CameraEsq.,Conservator of thEstateof Ann
Lampman for $95,0001d. 1 21. McCabeallegedlyreleased portion of the Fund® Mr.
Ventura forusein purchasingJnit 206, withouteverinforming Minervathatthe Fundsvere
beingusedfor this purposeld. T 22.

On November 17, 2016cCabeallegedlyrepresentedlinervain connectiorwith the
purchase obJnit 206from Mr. Ventura for $120,00G3n amount $25,000 motbanwhatMr.

Venturahadpaidfor thesameUnit afew daysearlier.Id.  23. Mr. McCabeallegedlyknewthat



Mr. Venturahadpaid alower price for Unit 206,andallegedlyfailed to disclosethatinformation
to Minerva.ld. 11 21, 23.
5. Purchasesof Unit 306

On November 17, 201écCabeallegedlyrepresentediir. Venturain connectiorwith
the purchase dfinit 306from MarenT. DipasqualeandRogerF. Norumfor $90,000.d.  24.
McCabeallegedlyreleased portion of the Fund® Mr. Venturasothathe couldusethose
Funds for the purchase Bhit 306, withouteverinforming Minervathatthe Fundsverebeing
usedfor this purposeld. { 25.

Thatsameday,McCabeallegedlyrepresentedlinervain connectiorwith thepurchase
of Unit 306from Mr. Ventura for $120,00@namount $30,000 motbanwhatMr. Ventura
paidfor theUnit. Id. § 26. Mr. McCabeallegedlyknewthatMr. Venturahadpaid alower price
for Unit 306,andallegedlyfailed to disclosethatinformationto Minerva.ld. 1124, 26.

6. Purchasesof Unit 313

OnDecembei6, 2016 McCabeallegedlyrepresentedir. Venturain connectiorwith the
purchase obnit 313from Yuri ShenderoandSvetlanaPolyakfor $131,0001d. § 27.McCabe
allegedlyreleased portionof the Fund$o Mr. Venturasothathe couldusethose Funds for the
purchase obnit 313, withouteverinforming Minervathatthe Fundsverebeingusedfor this
purposeld. 1 28.

OnDecember7, 2106 McCabeallegedlyrepresentedir. Venturain connectiorwith the
purchase obinit 313from Ventura for $140,00@Gn amount $9,000norethanwhatMr. Ventura
paidfor theUnit. Id. §29. Mr. McCabeallegedlyknewthatMr. Venturahadpaid alower price

for Unit 306,andallegedlyfailed to disclosethatinformationto Minerva.ld. {27, 29.



7. Purchasesof Unit 314

OnFebruary3, 2017, Minervaallegedlysentby wire approximately $140,00@ McCabe
for himto holdin escrowfor thepurchaseof Unit 314.1d. 1 30.

OnFebruary28, 2017,McCabeallegedlyrepresentedir. Venturain connectiorwith the
purchase obnit 314from Vidya, LLC for $120,0001d. 1 31. McCabeallegedlyreleasedh
portion of the Fundto Mr. Venturasothathe couldusethose Funds for theurchaseof Unit
314, withouteverinforming Minervathatthe Fundsverebeingusedfor this purposeld. { 32.

OnMarch1, 2017 McCabeallegedlyrepresentelinervain connectiorwith the
purchase obinit 314from Mr. Ventura for $140,00Gn amount $20,000 motbanVentura
paidfor theUnit. Id. § 33. Mr. McCabeallegedlyknewthatMr. Venturahadpaid alower price
for Unit 306,andallegedlyfailed to disclosethatinformationto Minerva.ld. {31, 33.

Minervaallegeshat,for eachof thesetransactionsDefendantsvereawareof and
knowingly facilitatedMr. Ventura’'s flippingschemewhile intentionallyconcealingVir.
Ventura'sactionsandtheir involvementwith Mr. Venturafrom Minerva.ld. § 34.Minerva
allegeghatthe flippingscheméecamesvidentwhenthetitle for eachUnit wasrecordedand
becamea publicrecord.ld. § 34. Attachedto the Complaintrecopiesof thewarrantydeeds
conveyingtitle to Mr. Venturafor the purchase afachUnit. Id. Minervaallegeshat Defendants
receiveda copy ottheserecordsshowingMr. Ventura’slower purchasgriceandMinerva’s
higher purchasgrice.ld.

B. Procedural History

On Septembel 9, 2019, Minervdiled the ComplainagainstDefendantsalleging

negligence negligentrepresentatiorhreachof fiduciary duty, breachof theimplied covenant of

goodfaith andfair dealing,andviolation of CUTPA. Compl.,ECFNo. 1 (Sep.19, 2019).



On November 25, 201®efendantsnovedto dismissCount Five of the Complaint
allegingaviolation of CUTPA, eachcorrespondingprayerfor relief, andthe prayerfor relief
demanding a constructitaust. Defs.” Mot. to Dismiss,ECFNo. 12 (Nov. 25, 2019)Defs.’
Mem.in Supportof Mot. to Dismiss,ECFNo. 12at4-14(Nov 25, 2019)*“Defs.” Mem.”).

OnJanuarys, 2020, Minervdiled her oppositionMem. of Law in Opp’nto Mot. to
Dismiss,ECFNo. 25 (Jan.6, 2020)“Pl.’s Opp’'n”).

OnJanuary21, 2020, Defendantged their reply brief. Defs.” Replyto Pl.’s Opp’'n,ECF
No. 26 (Jan.21,2020)(“Defs.” Reply”).

Il. STANDARD OF REVIEW

A complaintmustcontaina “shortandplain statemenbdf theclaim showingthatthe
pleaderis entitledto relief.” Fed.R. Civ. P.8(a).Any claim thatfails “to stateaclaim upon
whichrelief canbe grantedWill bedismissedFed.R. Civ. P. 12(b)(6).In reviewinga
complaint undeRule 12(b)(6),a courtappliesa“plausibility standard” guided b$two working
principles.” Ashcroftv. Igbal, 556U.S.662, 678 (2009).

First, “[tjhreadbarerecitalsof the éementsof acauseof action,supported bynere
conclusorystatementsgo notsuffice.” Id.; seealsoBell Atl. Corp.v. Twombly 550U.S. 544,
555 (2007)Y“While a complaintttackedoy aRule 12(b)(6) motiornto dismissdoes nonheed
detailedfactualallegations . . . glaintiff's obligationto provide the ‘groundsof his
‘entitle[ment]to relief’ requiresmorethanlabelsandconclusionsandaformulaicrecitationof
the elementf acauseof actionwill notdo.” (internalcitationsomitted)).Second, “only a
complaintthatstatesa plausibleclaim for relief survives anotionto dismiss.”Igbal, 556U.S. at

679. Thus, theomplaintmustcontain“factual amplification. . .to renderaclaim plausible.”



AristaRecordd.LCv. Doe 3, 604F.3d 110, 12Q02d Cir. 2010) (quotingrurkmenv. Ashcroft
589 F.3d 542, 546 (2@ir. 2009)).

When reviewing a complaint under Federal Rule of Civil Procedure 12(b)(6), the cour
takes all factual allegations in the complaint as tigieal, 556 U.S. at 67.8The court also views
the allegations in the light most favorable to the plaintiff and draws all infesenche
plaintiff's favor. Cohen v. S.A.C. Trading Cor’1l F.3d 353, 359 (2d Cir. 2013ee also York
v. Ass'n of the Bar of the City BY, 286 F.3d 122, 125 (2d C2002 (“On a motion to dismiss
for failure to state a claim, we construe the complaint in the light most favooaible plaintiff,
acceptinghe complaint’s allegations as true.”)).

A court considering anotionto dismissunderRule 12(b)(6)generallylimits its review
“to thefactsasassertedvithin the fourcornersof the complaint,the documentattachedo the
complaintasexhibits,andany documents incorporated the complaint byeference.’'McCarthy
v. Dun & BradstreetCorp., 482 F.3d 184, 191 (2Zdir. 2007). A courtmay alsoconsider
“mattersof which judicial noticemay betaken”and“documentsitherin plaintiffs’ possession
or of which plaintiffs hadknowledgeandreliedonin bringingsuit.” Brassv. Am.Film Techs.,
Inc., 987F.2d 142, 150 (2Cir. 1993);Patrowiczv. TransamericaHomeFirst,Inc., 359F. Supp.
2d 140, 144D. Conn. 2005).

[I. DISCUSSION
A. The CUTPA Claim

CUTPA providesthat“[n]o persorshallengagen unfair methods ofompetitionand
unfair ordeceptiveactsor practicesn the conduct oanytradeor commerce."Conn.Gen.Stat.
§ 42-110b(a)Tradeor commerceis broadlydefinedas‘the advertising, thealeor rentor

lease the offeringfor saleor rentor lease,or the distribution ofny servicesandany property,



tangible orintangible,real, personal or mixedgndany otherarticle,commodity, orthing of
valuein this state.” Fink v. Golenbock239 Conn. 183, 212-13 (1996gealso Conn.Gen.
Stat.§ 42-110a(4)CUTPA further provideghat“[a]ny persorwho suffersanyascertainable
lossof money or propertyeal or personalasaresultof theuseor employment of a methodgct
or practiceprohibited bysection42-110b,maybring anactionto recoveractualdamages,”
punitivedamagesandequitablerelief. Conn.Gen.Stat.§ 42-110g(a).

“CUTPA is to be construeth accordwith interpretationsy theFederalTrade
Commissiorandby thefederalcourts of thd-ederalTradeCommissiorAct.” Fabri v. United
TechslIntl, Inc., 387 F.3d 109, 119-20 (Zair. 2004); ConnGen.Stat.§ 42—-110b(b). “Thus,
Connecticuhasadopted th€ommission’scigaretterule’ to determinevhetherapracticeis
unfair undelCUTPA.” Fabri, 387 F.3cat 119—20Whendeterminingwhethera practiceviolates
CUTPA, Connecticut courtereighthefollowing factors:

(1) whetherthe practice,without necessarilyhaving been
previouslyconsideredunlawful, offends publigolicy asit
has been establishedby statutes,the commonlaw, or
otherwise—whether, in words, it is within at least the
penumbra of some commonkaw, statutory, or other
establisheaonceptof unfairness(2) whetherit is immoral,
unethical oppressive, or unscrupulous; {@ethernt causes
substantial injuryto consumers(or competitorsor other
businessmen).
Fabri, 387 F.3cat 120.

“A CUTPA plaintiff neednot establishall threecriteriato demonstratenfairness.”
Fabri, 387 F.3cat 120;seealso CheshireMortg. Serv.,Inc. v. Montes 223 Conn. 80, 112-14
(1992) (holdinghatplaintiff mortgageservicer’sviolation of Truthin LendingAct andConn.

Gen.Stat.8 36-224 amountet violation of CUTPA becausealthough violationsverenot

immoral,unethical,oppressive, or unscrupulodkey “offend[ed public policysoasto amount



to anestablishedonceptof unfairness’andtogetherconstitutedsubstantial injury)‘Instead,a
practicemay be showrto be unfaireither‘becauseof thedegrego which it meetsone of the
criteriaor becausédo alesserextentit meetsall three.” Fabri, 387 F.3dat 120 (quoting
Cheshirg 223 Connat 106).“The practiceattackednay beactuallydeceptiveor a practice
amountingto aviolation of a public policy.”1d. (quotingCheshirg 223 Connat 106).“The
plaintiff neednot show intento deceive.”ld.

In orderto prevailon aCUTPA claim, a plaintiff mustfirst prove“that [she] hassuffered
anascertainabléssdueto a CUTPA violation” beforeshemay seekrelief. Di Teresiv.
StamfordHealth Sys. Inc., 149Conn. App. 502,509 (2014) (quotingArtie’s Auto BodyJnc. v.
Hartford Fire Ins. Co., 287 Conn. 208, 217-18 (2008)n ascertainabléssis “capableof
being discovered, observedestablished[,]'butonly requiresthelossto bemeasurablet does
not needto be aprecisedollar amountld. (citationomitted).A plaintiff mustalso“establish
boththatthe defendarftasengagedn a prohibitecactandthat,‘as aresultof’ thisact, the
plaintiff sufferedaninjury.” Abrahamsy. Youngand Rubicam]nc., 240 Conn. 300, 306 (1997)
(emphasi®omitted).“The languageéas aresultof’ requiresa showinghatthe prohibitecactwas
the proximatecauseof aharmto theplaintiff;” id., “mere ‘but for’ causations notsufficientto
support &CUTPA claim,” id. at 308.

Although notexplicitly stated Minervaallegesn Count Five ofts Complaint,by
incorporating the prior countthatthe following actions by thBefendantamounto aviolation
of CUTPA:representingvr. Venturawhile simultaneosly representindvinerva without

disclosing theattorneyclient relationshipwith Mr. Ventura;fraudulentlyconcealingheprice

10



Venturapaidfor theUnits; andfraudulentlyreleasingMinerva’s escrowfundsto Venturafor the
purpose of purchasing thnits without informingher or obtainingher consent.

Defendantsarguethat Minervafails to stateanactionableCUTPA claim because
Minerva’sallegations—thatthe DefendantoncealedMr. Ventura’sfraudulentschemethe
price hepaidfor theUnits, andtheconflict of interest—do notrelateto theentrepreneurial
aspectof thepracticeof law. Defs.” Mem. at 8-9.

In DefendantsvView, asuccessfuCUTPA claim involving the provision ofegal services
mustallegeconductrelatedto “how theprice of legal sevicesis determinedbilled andcollected
andtheway afirm obtainsretainsanddismisse<lients,” which Minervahasfailedto do. Id. at
10 (citationomitted).DefendantsarguethatMinerva’s CUTPA claimis solelygrounded on a
theory of negligencand amountgo alegalmalpracticeclaim and“nothingmore.”1d.
FurthermoregvenassumingarguendathatMinerva could bring &CUTPA claim premisedon
DefendantshegligencePefendantsontendhat Count Fivelacksany allegationinvolving
Defendants®*immoral, unethical,oppressive or unscrupulous” condudt.

In response, MinervargueghatDefendantsook advantage of Minerva assistMr.
Venturain carryingout his “fraudulenscheme’andin doingsowere“acting as[Mr.] Ventura’s
agent,”which amountedo entrepreneuriactivity. Pl.’'s Opp’'nat 14-15. In other words,
becauséMr. Ventura would‘certainly beliable” asthesellerof therealestatefor engagingn
allegedlyfraudulentactivity, “his agentlaw firm shouldalsobe fable.” Id. at 13. Minerva
submitsthat“at the momenthesewrongfulactstook place,the Defendanta/ererepresenting

[Mr.] Venturain trying to takeadvantage of thBlaintiff.” Id. Accordingto Minerva,“[a]ssisting

! Count Five of the Complaint consists solely of the incorporation of the prior foursdmumegligence, negligent
misrepresentation, breach of fiduciary duty, and breach of the implied covegawaidofaith and fair dealing
without any allegations unique to the CUTPA claim itself. Compl. $¥@&8

11



oneclientto takeadvantage of anothér profitis[] . . .[e]ntrepreneurial . .and. . . not the
exerciseof skill, strategyor judgemengsic] for the Plaintiff.” 1d. at 14.

In reply, DefendantarguethatMinerva’s “purported argument raisedfor thefirst time
[here]—that Defendantsareliable underCUTPA becauseheywere*acting astheagentof the
Sellerof thereal estatewho would certainlybe subjectto CUTPA’ mustfail becausét is not
pledin the Complaint.’'Defs.’ Replyat 2. ConsequenthDefendantsasserthatthe Court cannot
considerthesefactswith respecto the instant motioto dismiss.ld. FurthermorePefendants
arguethatwithoutanyallegationthat Defendantsconduct involved thentrepreneurighspects
of thepracticeof law—i.e., “the price of theDefendantsservice,howtheywerebilled, or the
way in which the Defendantsolicitedthe Plaintiff’—Minerva’s CUTPA claim s insufficientas
amatterof law. Id. at 3 (emphasi®mitted).

The Courtagrees.

The Connecticut Supreme Cobtidssatedthat,“in general, CUTPA appliesto the
conduct of attorneys.’BeverlyHills Conceptsinc. v. Schatz & SchatRibicoff & Kotkin, 247
Conn. 48, 79 (1998) (quotirtgeslinv. Conn. LawClinic of Trantolo & Trantolg 190 Conn.
510, 521 (1983))The statute’sregulation of the conduct ahytradeor commercaloes not
totally excludeall conduct of thgorofessiorof law,” but includes “only thentrepreneurial
aspectof thepracticeof law arecoveredoy CUTPA.” Id. (internalquotationmarksandcitation
omitted).As aresult,legalmalpracticedoes notall underCUTPA. Id.; seealsoHaynesv. Yale—
NewHavenHosp, 243 Conn. 17, 32—-34 (1997) (reasortimgft practiceof law andmedicine
may giveriseto CUTPA claimsonly for entrepreneuriahspecs, suchassolicitationandbilling,
andnotfor claimsinvolving issuesof competencandstrategy).Thus,“the centralquestion for

the courtin considering"”CUTPA claimsis whetherthe underlying conductis partof the

12



attorney’s professionaépresetation of aclient or is partof theentrepreneurisdspeciof
practicinglaw.” Tatumv. Oberg 650F. Supp. 2d 185, 19¢D. Conn. 2009) (quotinuffield
DevelopmenAssocsLtd. P’shipv. Nat'l Loan Invts, L.P., etal., 260 Conn. 766, 782 (2002)).

Herg Minerva does natllegeconduct by the Defendantslaing to advertising, billing,
or any other functiorrelaing to theentrepreneuriahspectof thepracticeof law. Seeg.g,
Tatumv. Oberg 650F. Supp. 2d 185, 194-9B. Conn. 2009) (denyingotionto dismiss
allegationghat defendantawyer billed plaintiff for legal serviceghatwereneverperformed but
grantingmotionto dismissallegationghatlawyerencourageglaintiff to entersettlement
agreemento increasdegalfees,madefalsestatementgver course ofepresentatiorandfailed
to providetimely andcorrectlegaladvicebecausehoseallegationgelatedto lawyer’s
representationf plaintiff andthuswerenot partof theentrepreneuriadspect®f practiceof
law). And “the merefactthattheactionsof theattorneyandthelaw firm might havedeviated
from the standards dheir professiondoes nohecessarilynaketheactionsentrepreneuriah
nature.”Suffield 260 Connat 782.

Furthermore, although MinenaagueghatMcCabe’sassistancef oneclient, Mr.
Ventura,to “take advantage of anothér profit” amountdo a CUTPA violation,seePl.’s
Opp’nat14,“[m]any decisiongmadeby attorneysventuallyinvolve persongprofit asafactor,
butarenot congleredpartof theentrepreneuriahspeciof practicinglaw,” Suffield 260 Connat
782.SeealsoKalra v. Adler Pollock & SheehaR.C, No. 3:18¢v-260(KAD), 2019WL
319397,at*5 (D. Conn.Jan.24,2019)(“An allegation. . .thatthe attorney’s condti¢ was
motivatedby personagireeddoes nobring the conducatissuewithin theparametersf
CUTPA."). Finally, to theextentthat Minervaallegesintentional misconducCUTPAremains

inapplicableto McCabe.SeeSuffield 260 Connat 784 (“protectingprofessional condu¢tom

13



CUTPA liability ensureghatno attorneyis discouragedrom intentionalandaggressiveactions,
believedto bein theinterestof aclient. . ..”); seealsoKalra, 2019WL 319397 at *6 (“Finally,
allegationsof intentional misconductp the extentsuchclaimsareincludedherein the
performanceof anattorney’sresponsibilitiesarealsoexemptedrom CUTPA’sreach.”(citing
Suffield 260 Connat 784)).In short,becausMinerva’sallegationsof Defendantsimproper
conductall relateto their professionatepresentationf Minerva, theeallegationsare
insufficientto stateaclaim underCUTPA. Seelgbal, 556U.S.at679 (only a complaint that
states a plausible claim for refisurvives a motion to dismigs Twombly 550 U.Sat 555
("While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not needddetetilal
allegations . . . a plaintiff's obligation to provide the ‘grounds’ of his ‘entritsjt] to relief
requires more than labels and conclusions, and a formulaic recitation cérienéd of a cause
of action will not do.” (internal citations omitted)).

Accordingly, theCUTPA claim, alongwith its correspondingrayerfor relief, will be
dismissed.

B. The Requestfor a Constructive Trust

Under Connecticut law, “[t]he imposition of a constructive trust by equity is a ramedi
device designed to prevent unjust enrichmehoxvn of New Hartford v. Conn. Res. Recovery
Auth, 291 Conn. 433, 466 (2009¥When property has been acquired in sachumstances that
the holder of the legal title may not in good conscience retain the beneficialtintenaty
converts him into a trustedd. “[A] constructive trust arises where a person who holds title to
property is subject to an equitable dtayconvey it to another on the ground that he would be
unjustly enriched if he were permitted to retainlidl’“A claimant seeking a constructive trust

‘must identify property in the hands of the [defendant] that represents or embodpeeperty

14



obtained at the claimant’s expense or in violation of the claimant’s riglds,'see also
Counihan v. Allstate Ins. Cal94 F.3d 357, 361 (2d Cir. 1999) (applying New York law and
holding that court must identify a party who is holding property unddr csocumstances that
principles of equity and good conscience demand that the party cannot retain Jitle to it

“Because a constructive trust is an equitable remedy, its application is orbypagie
when there is no available adequate legal remedlyited States v. $2,350,000.00 In Lieu of One
Parcel of Prop. Located at 895 Lake Ave. Greenwich, Cafi8 F. Supp. 2d 215, 229 (D.
Conn. 2010) (citingVendell Corp. Tr. v. Thurstp239 Conn. 109, 12021 (1996)).

Defendants argue that Minerva’s prayerdaronstructive trust must be dismissed
because it does not allege any claim for unjust enrichment and the allegations in pghair@@om
do not support such a claim. Def.’'s Mem. at12?

The Court agrees.

Minerva alleges that it “has suffered damagesaess of $800,000” as a result of
Defendant’s condugcbut does not identify any property that could be subject to imposition of a
constructive trust, other than the UnBge Town of New Hartfor@91 Conn. at 466 (“A
claimant seeking a constructive trtraust identify property in the hands of the [defendant] that
represents or embodies . . . property obtained at the claimant’s expense orionvibltte
claimant’s rights.””).Indeed, Minerva holds title to the Units it purchased from Mr. Ven&asa.
Compl. § 1 (“[Minerva] brings claims with respect to [its] purchase of six coirdom
units . . . .J; see also id{ 35 (summary of purchases with dates for when Minerva’'s deed was
recorded for each UnitMinerva thus has not alleged a claim of ungrsichment or identified

any property in its Complaint subject to a constructive trust.

2 Minerva did not brief its request for constructive trust in its opposition toti®n to dismiss.
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Accordingly, the prayer for relief requesting a constructive trust will be deadi
C. Leave to Amend

Although the Court will dismiss Count Five, any related reliedl, #ue prayer for relief
demanding a constructive trust, Minerva may movéAbgust 28, 202Go amend the Complaint
and replead the dismissed claim and any relief also dismissed, if there isahdadtlegal basis
to do soSeeFed. R. Civ. P. 15(a) (the “court should freely give leave [to amend] when jsstice
requires”);McCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200 (2d Cir. 2007) (“A district
court has discretion to deny leave for good reason, including futility, bad faith, undyeadela
undue prejudice to the opposing partylicentev. Int'l Bus.Machs. Corp, 310 F.3d 243, 258
(2d Cir. 2002)notingleaveto amendmay be denied when amendment is “unlikely to be
productive,” such as when an amendment is “futile” and “could not withstand a motion to
dismiss pursuant tBed.R. Civ. P.12(b)(6)” (internal citation omitted))see alsArtskills, Inc.
v. Royal Consumer Prod., LL.Glo. 3:17cv-1552 (VAB), 2018 WL 6304348, at 26 (D. Conn.
Dec. 3, 2018) (grding defendant leave to amend counterclaim because proposed counterclaim
cured deficiency of false marketing claby pleading with particularity that plaintiff possessed
deceptive intent Any proposed amended complaint should be attached as an &xhiyt

motion for leave to amend.
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V. CONCLUSION
For the foregoing reasons, Defendants’ motion to dismiGRIBNTED.
Count Five of the Complaint, any corresponding prayer for relief, and the prayelidor r
demanding a constructive trust aismissed from this lawsuit.
Any proposed amended complaint must be filed\bgust 28, 2020
SO ORDERED at Bridgeport, Connectit, this24th day of July, 2020
/sl Victor A. Bolden

VICTOR A. BOLDEN
UNITED STATES DISTRICT JUDGE
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